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Title 3— 
The President 


[FR Doc. 91-4538 
Filed 2-21-91; 4:11 pm] 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 6251 of February 21, 1991 


National Parents and Teachers Association Week, 1991 


By the President of the United States of America 
A Proclamation 


Parents play a singularly influential role in the educational development of 
their children. Indeed, parents’ encouragement and example are far more 
important factors than a family’s social and economic background. Research 
clearly shows that the interest parents demonstrate in their youngster’s daily 
studies and other school activities can significantly enhance that child’s 
academic performance. 


By bringing parents together in an ongoing partnership with teachers and 
school administrators, the Parents and Teachers Association (PTA) provides 
an effective means for parents to participate in the education of their children. 
Because every child, every school, and every community is unique, local PTAs 
can be an ideal vehicle for meeting specific goals and needs. 


The sustained involvement and cooperation of parents are vital if we are to 
reach our six National Education Goals and ensure that every American has 
the opportunity to acquire a high quality education. Local PTA groups enable 
parents to express their concerns and ideas regarding their children’s educa- 
tion, and this week we proudly salute these valued organizations. 


In recognition of the contributions of PTA organizations across America, the 
Congress, by Senate Joint Resolution 364 (Public Law 101-643), has designated 
the third week of February 1991 as “National Parents and Teachers Associa- 
tion Week” and has authorized and requested the President to issue a 
proclamation in observance of this week. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim the week beginning February 17, 1991, as 
National Parents and Teachers Association Week. I urge all Americans to 
observe this week with appropriate ceremonies and activities. 


IN WITNESS WHEREOF, I have hereunto set my hand this 21 day of Feb., in 
the year of our Lord nineteen hundred and 91, and of the Independence of the 
United States of America the two hundred and fifteenth. 


Rig Boat 








Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general ility and fegal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 


first FEDERAL REGISTER issue of each 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 51 

[Docket Number (AMS-FV-89-201)] 


Potatoes; Grade Standards 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This rule revises the 
voluntary United States Standards for 
Grades of Potatoes by establishing 
diameter measurements as the basis for 
scoring hollow heart and certain other 
internal defects and by rephrasing 
sections of the standards for clarity. The 
Agricultural Marketing Service (AMS), 
has the responsibility to develop and 
improve standards of quality, condition, 
quantity, grade, and packaging in order 
to encourage uniformity and consistency 
in commercial practices. 

EFFECTIVE DATE: March 27, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Michael J. Dietrich, Fresh Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, P.O. Box 
96456, Washington, DC 20090-6456, (202) 
447-5410. 

SUPPLEMENTARY INFORMATION: This rule 
has been reviewed by the Department in 
accordance with Departmental 
Regulation 1512-1 and the criteria 
contained in Executive Order 12291 and 
has been determined to be a “non 
major” rule. 

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (5 
U.S.C. 601 et. seq.), the Administrator of 
AMS has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. The revision of the U.S. 
Standards for Grades of Potatoes will 
not impose substantial direct economic 


cost, recordkeeping, or personnel 
workload changes on small entities, and 
will not alter the market share or 
competitive position of these entities 
relative to large businesses. In addition, 
under the Agricultural Marketing Act of 
1946, the application of these standards 
is voluntary, 80 members of the potato 
industry need not have their product 
certified under these standards, thereby 
incurring no costs at all. 

The United States Standards for 
Grades of Potatoes {7 CFR 51.1540- 
51.1566) were last revised in February 
1972. The standards are authorized by 
the Agricultural Marketing Act of 1946 (7 
U.S.C 1621 et. seq.). The Idaho Grower 
Shippers Association, a major producer 
organization, requested that the U.S. 
Department of Agriculture revise the 
standards to require that hollow heart 
and certain other internal defects be 
scored based on specific diameter 
measurement rather than the current 
method which scores a defect if it 
affects the appearance of the specimen. 
USDA, also has sought to promote 
uniform application of grades by 
clarifying the language in several 
sections. USDA developed a proposal 
incorporating the industry's and its own 
revisions which was published in the 
Federal Register on July 9, 1990 (55 FR 
28032-28033). Interested parties were 
invited to submit written comments. 

The 60-day comment period ended 
September 10, 1990, during which time 
20 comments were received. 

Fourteen comments were in favor of 
the proposal in its entirety as likely to 
provide for more accurate and 
consistent scoring of defects. 

One comment was in favor of the 
revision pertaining to internal defect 
scoring but would not endorse the 
additional re-wording of the standards 
without an additional 12 months to 
further review the changes. Because the 
fresh potato industry has been aware of 
a proposal to revise the current 
standards since August 1989 when a 
market survey outlining the proposed 
standards was distributed, AMS has 
determined that further time for review 
is unnecessary. 

Five comments were in favor of the 
sections re-worded by USDA but 
opposed to revising the internal defect 
scoring criteria sponsored by the 
proponents. These individuals, however, 
did not offer an explanation as to why 
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they were against the new scoring 
criteria. 

The AMS is responsible for 
developing and improving standards of 
quality, condition grade, and packaging 
in order to facilitate the marketing of 
agricultural commodities by encouraging 
uniform and consistent commercial 
practices. The Agency has determined 
this final rule will promote better 
scoring of internal defects, and greater 
and more consistent understanding of 
the standards by the Inspection Service, 
industry, and others by providing more 
concise and clear language for the 
inspection and commerce in agricultural 
commodities. Therefore, the rule as 
proposed is adopted. 


List of Subjects in 7 CFR Part 51 


Agricultural commodities, Food 
grades and standards, Fruits, Nuts, 


Reporting and recordkeeping 
requirements, Vegetables. 


PART 51—{AMENDED] 


For reasons set forth in the preamble, 
7 CFR part 51 is amended as follows: 

1. The authority citation for 7 CFR 
part 51 continues to read as follows: 

Authority: Secs. 203, 205, 60 Stat. 1087, as 


amended, 1090 as amended; 7 U.S.C. 1622, 
1624, unless otherwise noted. 


2. In § 51.1545, paragraph (b) is 
revised to read as follows and the tables 
following paragraph ({b) remain 
unchanged: 


§ 51.1545 Size. 


* * o * * 


(b) When size is designated as shown 
in Table I, the corresponding weight 
ranges shall apply. These size 
designations may be applied to potatoes 
packed in any size container: Provided, 
that the weight ranges are within the 
limits specified. 

3. In § 51.1546, the introductory text is 
revised to read as follows: 


§ 51.1546 Tolerances. 


To allow for variations incident to 
proper grading and handling in each of 
the foregoing grades, the following 
tolerances by weight or equivalent 
basis, are provided as specified. 

4. Section 51.1565 Table IV is revised 
to read as follows: 





7354 


§ 51.1565 Internal Defects 


* * o * * 
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TABLE IV.—INTERNAL DEFECTS 
Damage, maximum allowed 


Occurring outside of or not entirely confined to the vascular ring 


Area affected not to exceed that of a circle ¥% inch in 
diameter in a potato 2% inches in diameter or 6 
ounces in weight.! 

Area affected not to exceed that of a circle % inch in 
diameter in a potato 2% inches in diameter or 6 


Area affected not to exceed that of a circle % inch in 
Gameter ina poteto 2% inches in dameter or 6 
ounces in 

secutees etdeeuinatun anemia 
diameter in a potato 2% inches in diameter or 6 


Necrosis). 


* Note: Correspondingly lesser or greater areas in smaller or larger potatoes. 


Dated February 19, 1991. 
Kenneth C. Clayton, 
Acting Administrator. 
[FR Doc. 91-4361 Filed 2-22-91; 8:45 am] 
BILLING CODE 3410-02-M 


Animal and Piant Health inspection 
Service 


9 CFR Part 166 
[Docket No. 90-120] 
Swine Health Protection 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Interim rule. 


SUMMARY: We are amending the Swine 
Health Protection regulations by (1) 
removing Delaware, Maryland, and 
Texas from the list of States that have 
primary enforcement responsibility 
under the Swine Health Protection Act, 
and (2) adding Maryland and Texas to 
the list of States that do not have 
primary enforcement responsibility 
under the Swine Health Protection Act 
but, under cooperative agreements with 
the Animal and Plant Health Inspection 
Service, issue licenses to persons 
desiring to operate a treatment facility 
for garbage that is to be treated and fed 
to swine. We are taking these actions at 
the request of Delaware, Maryland, and 
Texas, and pursuant to the Swine 
Health Protection Act. These actions 
will help ensure that requirements under 
the Swine Health Protection Act for the 
feeding of garbage to swine are enforced 
in Delaware, Maryland, and Texas, 
thereby helping to prevent the 
dissemination of certain swine diseases. 


DATES: Interim rule effective February 
25, 1991. Consideration will be given 
only to comments received on or before 
April 26, 1991. 

ADDRESSES: To help ensure that your 
written comments are considered, send 
an original and three copies to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, room 866, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. Please state that 
your comments refer to Docket 90-120. 
Comments received may be inspected at 
USDA, room 1141, South Building, 14th 
Street and Independence Avenue SW.., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Delorias M. Lenard, Veterinary 
Medical Officer, Swine Diseases Staff, 
VS, APHIS, USDA, room 736-A, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, 301-436-7767. 
SUPPLEMENTARY INFORMATION: 


Background 

The “Swine Health Protection” 
regulations (contained in 9 CFR part 166 
and referred to below as the regulations) 
were established under the Swine 
Health Protection Act (contained in 7 
U.S.C. 3801 et seq., and referred to 
below as the Act). To prevent the 
introduction into and dissemination 
within the United States of certain 
diseases of swine, the authorities cited 
above regulate both the treatment of 
garbage that is fed to swine and the 
feeding of that garbage. Except for 
certain emergency actions, the Act 
provides that its provisions and the 
regulations are to be enforced by the 
Secretary of Agriculture of the United 


ounces in weight.! 

Not more than the equivalent of 6 scattered spots % 
inch in diameter in a potato 2% inches in diameter 
or 6 ounces in weight.! 


States (the Secretary) only in States that 
do not have primary enforcement 
responsibility under the Act. The 
Secretary has delegated the authority 
for enforcing the Act to the Animal and 
Plant Health Inspection Service 
(APHIS). 

The Act provides that a State has 
primary enforcement responsibility for 
violations of laws and regulations 
concerning treatment of garbage to be 
fed to swine, and the feeding of that 
garbage, whenever the Secretary 
determines that the State: 

(1) Has adopted adequate laws and 
regulations concerning both the 
treatment of garbage to be fed to swine, 
and the feeding of that garbage, and that 
these laws and regulations meet both 
the minimum standards of the Act and 
any regulations promulgated under the 
Act; 

(2) Has adopted and is implementing 
adequate procedures for the effective 
enforcement of these laws and 
regulations; and 

(3) Keeps records and makes reports 
showing compliance with paragraphs (1) 
and (2) above as the Secretary may 
require. 

Before the publication of the interim 
rule, Delaware, Maryland, and Texas 
were listed in § 166.15(c) of the 
regulations as States having primary 
enforcement responsibility under the 
Act. Pursuant to a request from 
Delaware, Maryland, and Texas, and 
pursuant to the requirements of section 
10 of the Act, we are removing 
Delaware, Maryland, and Texas from 
the list of States that have primary 
enforcement responsibility under the 
Act. Therefore, the provisions of the Act 
and the Federal regulations are now 





Federal’ Register /' Vol. 56{ ‘No. 37. /' Monday, February’ 25; 1991! /. Rules ‘and‘Reéguldtion’ 


being enforced by APHIS in Delaware, 
Maryland, and Texas. 

Further, pursuant to the authority in 
section 9 of the Act, APHIS may enter 
into cooperative agreements with States 
that do not have primary enforcement 
responsibility under the Act but which 
have been determined to have adequate 
facilities, personnel, and procedures to 
assist in the administration and 
enforcement of the Act and regulations. 
We have determined that Maryland and 
Texas have adequate facilities, 
personnel, and procedures to assist in 
the administration and enforcement of 
the Act and regulations. Based on this 
determination, APHIS has entered into a 
cooperative agreement with Maryland 
and Texas under which Maryland and 
Texas issue licenses to persons desiring 
to operate a treatment facility for 
garbage that is to be treated and fed to 
swine. 

Therefore, we are adding Maryland 
and Texas to the list of States that issue 
licenses under cooperative agreements 
with APHIS, but that do not have 
primary enforcement responsibility 
under the Act. 


Immediate Action 


James W. Glosser, Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that there is 
good cause for publishing this interim 
rule without prior opportunity for public 
comment. Immediate action is 
warranted to help ensure that certain 
requirements for the feeding of garbage 
to swine under the Act are enforced in 
Delaware, Maryland, and Texas. Since 
prior notice and other public procedures 
with respect to this interim rule are 
impracticable and contrary to the public 
interest under these conditions, there is 
good cause under 5 U.S.C. 553 to make it 
effective upon publication. We will 
consider comments that are received 
within 60 days of publication of this 
interim rule in the Federal Register. 
After the comment period closes, we. 
will publish another document in the 
Federal Register, including a discussion 
of any comments we receive and any 
amendments we are making to the rule 
as a result of the comments. 


Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, ‘ 
individual industries, Federal, State, or 


local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition; employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

Almost all persons who operate 
facilities for the treatment of garbage to 
be fed to swine or who allow the feeding 
of garbage to swine are considered 
small entities. 

Delaware has no licensed garbage 
feeders; therefore, removing Delaware 
from the list of States that have primary 
enforcement responsibility under the 
Act will have no impact on any small 
entities in that State. 

Maryland has one licensed garbage 
feeder and Texas has approximately 
440, but these entities should experience 
no economic impact as a result of this 
action. This is because Maryland and 
Texas law regarding the feeding of 
garbage to swine is essentially identical 
to Federal law; consequently, the switch 
from State to Federal primary 
enforcement responsibility in Maryland 
and Texas should have no effect on the 
business operations of licensed garbage 
feeders in those States. 

Under these curcumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


This rule containes no new 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). : 

Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 


List of Subjects in 9 CFR Part 166 


African swine fever, Animal diseases, 
Foot-and-mouth disease, Garbage, Hog 
cholera, Hogs, Reporting and 
recordkeeping requirements, Swine 
vesicular disease, Vesicular exanthema 
of swine. 
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PART 166—SWINE HEALTH 
PROTECTION 


Accordingly, 9 CFR part 166 is 
amended as follows: 

1. The authority citation for part 166 
continues to read as follows: 


Authority: 7 U.S.C. 3802, 3803, 3804, 3808, 
3809, 3811; 7 CFR 2.17, 2.51, and 371.2(d). 


§ 166.15 [Amended] 

2. Paragraph (c) of § 166.15 is 
amended by removing “Delaware,” 
“Maryland,” and “Texas,”. 

3. Paragraph (d) of § 166.15 is revised 
to read as follows: 


§ 166.15 State status. 


* * * 7 * 


(d) The following States issue licenses 
under cooperative agreements with the 
Animal and Plant Health Inspection 
Service, but do not have primary 
enforcement responsibility under the 
Act: Kentucky, Maryland, Puerto Rico, 
Texas, and Washington. 

* * * * * 

Done in Washington, DC, this 11th day of 

February 1991. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 91-4358 Filed 2-22-91; 8:45 am] 
BILLING CODE 3410-34-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 90-NM-196-AD; Amdt. 39- 
6909] 


Airworthiness Directives; Boeing 
Model 737-300 Series Airplanes 
Equipped with CFM International 
CFM56-3 Series Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to certain Boeing Model 737- 
300 series airplanes, which currently 
requires deletion of the paragraph from 
the FAA-approved Airplane Flight 
Manual (AFM) that permits operation 
over a route that contains a point farther 
than one hour flying time at normal one- 
engine inoperative cruise speed (in still 
air) from an adequate airport in 
deviation from § 121.161 of the Federal 
Aviation Regulations (FAR), referred to 
as Extended Range Operation with Twin 
Engine Airplanes or “ETOPS” operation. 
This amendment provides optional 
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airplane/engine modifications which, 
when accomplished, allow the 
reinstatement of certain Model 737-300 
series airplanes for ETOPS operation. 
EFFECTIVE DATE: March 26, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Stephen Bray, Seattle Aircraft 
Certification Office, Propulsion Branch, 
ANM-1408S; telephone (206) 227-2681. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations by superseding AD 
89-13-06, Amendment 39-6247 (54 FR 
26019, June 21, 1989), applicable to 
Boeing Model 737-300 series airplanes, 
to provide optional airplane/engine 
modifications which, when 
accomplished, allow the reinstatement 
of certain Model 737-300 series 
airplanes for ETOPS operation, was 
published in the Federal Register on 
November 21, 1990 (55 FR 48626). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single comment received. 

The only commenter, the Air 
Transport Association (ATA) of 
America, expressed no objection to the 
proposed amendment. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

There are approximately 625 Model 
737-300 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 370 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 1 manhour 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$14,800. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 


with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13—[Amended] 


2. Section 39.13 is amended by 
superseding Amendment 39-6247 (54 FR 
26019, June 21, 1989), AD 89-13-06, with 
the following new airworthiness 
directive: 


Boeing: Applies to Model 737-300 series 
airplanes, equipped with CFM56-3 series 
engines, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

To reduce the risk of total engine thrust 
loss due to unavoidable severe weather 
penetration during an ETOPS single engine 
diversion, accomplish the following: 

A. Within the next 30 days after June 12, 
1989 (the effective date of Amendment 39- 
6247), delete from the FAA-approved 
Airplane Flight Manual (AFM) any reference 
to approval or suitability of the Model 737- 
300 airplane for use in extended range 
operation. This may be accomplished by 
replacing the existing AFM page(s) 
containing the Extended Range Operations 
suitability statement with a page(s) which 
has that statement deleted. If the existing 
AFM does not contain such a statement, then 
no action is necessary. 

B. A new AFM ETOPS suitability 
statement, outlined below, may be inserted 
into the FAA-approved AFM when the 
airplane has been configured in accordance 
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with Document D6-38123, Revision A, 
dated September 14, 1990, “Configuration, 
Maintenance and Procedures for Extended 
Range Operation” (CMP): 


Extended Range Operations 

The type design reliability and 
performance of this airplane/engine 
combination has been evaluated in 
accordance with FAA Advisory Circular 120- 
42A and found suitable for extended range 
operations when configured in accordance 
with FAA-approved Boeing Document D6- 
38123, Revision A, dated September 14, 1990, 
“Configuration, Maintenance and Procedures 
for Extended Range (ER) Operation.” This 
finding does not constitute approval to 
conduct extended range operations. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Seattle ACO, and a 
copy sent to the cognizant FAA Principal 
Inspector (PI). The Pi will then forward 
comments or concurrence to the Seattle ACO. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 96124. These documents 
may be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., Renton, 
Washington. 


This amendment becomes effective 
March 26, 1991. 

Issued in Renton, Washington, on February 
8, 1991. 
Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 91-4327 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 90-NM-243-AD; Amdt. 39- 
6910) 


Airworthiness Directives; Boeing of 
Canada, Ltd., de Havilland Division, 
Mode! DHC-7 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain de Havilland 
Model DHC-7 series airplanes, which 
requires replacement of the outboard 
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and inboard, right and left wing flight 
spoiler spigot fittings. This amendment 
is prompted by reports of recent 
incidents involving fatigue cracking in 
transport category airplanes that are 
approaching or have exceeded their 
economic design goal. This condition, if 
not corrected, could result in 
degradation of the roll control during 
flight maneuvers. This action also 
reflects the FAA's decision that long 
term continued operational safety 
should be assured by actual 
modification of the airframe rather than 
by repetitive inspections. 

EFFECTIVE DATE: March 29, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
Boeing of Canada, Ltd., de Havilland 
Division, Garratt Boulevard, 
Downsview, Ontario M3K 1Y5, Canada. 
This information may be examined at 
the FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington. 
FOR FURTHER INFORMATION CONTACT: 
Mr. John Maher, Airframe Branch, ANE- 
172; telephone (516) 791-6220. Mailing 
address: FAA, New England Region, 
New York Aircraft Certification Office, 
181 South Franklin Avenue, Valley 
Stream, New York 11581. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to 
certain de Havilland Model DHC-7 
series airplanes, which requires 
replacement of the outboard and 
inboard, right and left wing flight spoiler 
spigot fittings, was published in the 
Federal Register on November 26, 1990 
(55 FR 49067). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the proposal. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

It is estimated that 14 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 150 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. The required 
parts will be supplied to the operator at 
no cost. Based on these figures, the total 
ccst impact of the AD on U.S. operators 
is estimated to be $84,000. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 


of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Boeing of Canada, Ltd., de Havilland 
Division: Applies to de Havilland Model 
DHC-7 series airplanes, Serial Numbers 
3 through 36, inclusive, certificated in 
any category. Compliance is required as 
indicated, unless previously 
accomplished. 


To prevent possible malfunction of the 
wing flight spoilers, accomplish the following: 

A. Within 180 days after the effective date 
of this AD, replace the outboard 
(Modification Nos. 7/1927 and 7/1951) and 
inboard (Modification Nos. 7/1928 and 7/ 
1952), right and left wing flight spoilers spigot 
fittings, in accordance with the 
Accomplishment Instructions in de Havilland 
Service Bulletins 7-27-25, Revision B, and 7— 
27-26, Revision B, both dated January 28, 
1983. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
New York Aircraft Certification Office 
(ACO), ANE-170, FAA, New England Region. 

Note: The request should be submitted 
directly to the Manager, New York ACO, 
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ANE-170, and a copy sent to the cognizant 
FAA Principal Inspector (PI). The PI will then 
forward comments or concurrence to the 
Manager, New York ACO, ANE-170. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Boeing of 
Canada, Ltd., de Havilland Division, Garratt 
Boulevard, Downsview, Ontario M3K 1YK, 
Canada. These documents may be examined 
at the FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 Lind 
Avenue SW., Renton, Washington; or at the 
FAA, New England Region, New York 
Aircraft Certification Office, 181 South 
Franklin Avenue, Valley Stream, New York. 


This amendment becomes effective 
March 29, 1991. 


Issued in Renton, Washington, on February 
8, 1991. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-4328 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 90-NM-173-AD; Amdt. 39- 
6908] 


Airworthiness Directives; British 
Aerospace Mode! ATP Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all British Aerospace 
Model ATP series airplanes, which 
requires repetitive visual inspections to 
detect cracks in the engine jet-pipe 
assembly, and repair or replacement 
with a serviceable unit, if necessary, 
and requires the eventual replacement 
of the aft jet pipes with improved parts. 
This amendment is prompted by reports 
of cracks in the engine jet pipes on in- 
service airplanes. This condition, if not 
corrected, could result in loss of 
required engine power and/or 
overheating of structural components. 
EFFECTIVE DATE: March 29, 1991. 


ADDRESSES: The applicable service 
information may be obtained from 
British Aerospace, PLC, Librarian for 
Service Bulletins, P.O. Box 17414, Dulles 
International Airport, Washingion, DC 
20041-0414. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
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Directorate, 1601 Lind Avenue SW.., 
Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William Schroeder, Standardization 
Branch, ANM-113; telephone (206) 227~ 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 


SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to all 
British Aerospace Model ATP series 
airplanes, which requires repetitive 
visual inspections to detect cracks in the 
engine jet-pipe assembly, and repair or 
replacement with a serviceable unit, if 
necessary; and requires the eventual 
replacement of the aft jet pipes with 
improved parts; was published in the 
Federal Register on November 26, 1990 
(55 FR 49070). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single comment received. 

The commenter noted that paragraph 
E. of the proposed rule should cite the 
latest revision to the service bulletin 
pertaining to the replacement 
procedures. The FAA concurs. Since the 
issuance of the Notice, British 
Aerospace has issued Revision 1 to 
Service Bulletin ATP-78-2, dated 
November 12, 1990, which clarifies the 
procedures for the installation of 
improved aft jet pipes. Paragraph E. of 
the final rule has been revised to include 
the latest revision of this service bulletin 
as an appropriate service information 
source. 

The commenter further stated that 
Service Bulletin ATP-78-1, Revision 3, 
recommends a detailed visual inspection 
of thejet pipes whenever an engine is 
removed from the airplane, irrespective 
of the airplane's time-in-service. The 
commenter suggested that the final rule 
be revised to include this procedure. The 
FAA concurs that such an inspection 
should be accomplished. However, the 
normal maintenance procedures 
followed at the time of an engine 
removal include this inspection 
procedure and, therefore, there is no 
need for it to be addressed in the final 
rule. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed with 
the change noted above. The FAA has 
determined that this change will not 
increase the economic burden on any 


operator, nor will it increase the scope 
of the AD. 

It is estimated that 15 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 30 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. The required 
parts will be supplied to the operator at 
no cost. Based on these figures, the total 
cost impact of the AD on U.S. operators 
is estimated to be $18,000. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national goverment and the States, or on 
the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Februrary 28, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and is 
contained in the Rules Docket. A copy of 
it may be obtained from the Rules 
Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


British Aerospace: Applies to all Model ATP 
series airplanes, certificated in any 
category. Compliance is required as 
indicated, unless previously 
accomplished. 

To detect cracks in the engine jet pipes, 
accomplish the following: 
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A. For airplanes in Pre-Modification 
35140A configuration: Prior to the 
accumulation of 500 hours time-in-service 
since new, or within 50 hours time-in-service 
after the effective date of this AD, whichever 
occurs later, and thereafter at intervals not to 
exceed 250 hours time-in-service, perform a 
detailed visual inspection of the engine jet 
pipe on the right and left engine, in 
accordance with the Accomplishment 
Instructions in British Aerospace Service 
Bulleting ATP-78-1, Revision 3, dated August 
1, 1990. 

B. For airplanes in Post-Modification 
35140A configuration: Prior to the 
accumulation of 3,000 hours time-in-service 
since new, or within 50 hours time-in-service 
after the effective date of this AD, whichever 
occurs later, and thereafter at intervals not to 
exceed 1,500 hours time-in-service, perform a 
detailed visual inspection of the engine jet 
pipe on the right and left engine, in 
accordance with the Accomplishment 
Instructions in British Aerospace Service 
Bulletin ATP-78-1, Revision 3, dated August 
1, 1990. 

C. If cracks are found in the aft jet pipe 
assembly, prior to further flight: 

1. Replace the assembly with a serviceable 
unit; or 

2. If cracks measuring less than 1.75 inches 
are found at the ends of the spacer channels, 
repair in accordance with British Aerospace 
Service Bulleting ATP-78-1, Revision 3, dated 
August 1, 1990; or 

3. If cracks are found at any other location, 
repair in a manner approved by the Manager, 
Standardization Branch, ANM-113, Transport 
Airplane Directorate. 

Following repair or replacement, the 
inspections specified in paragraphs A. and B. 
of this AD are still required. 

D. If cracks are found in the forward jet 
pipe assembly, prior to further flight, replace 
the assembly with a serviceable unit, or 
repair in a manner approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Following 
repair, the inspections specified in paragraph 
A. and B. of this AD are still required. 

E. Within 12 months after the effective date 
of this AD, replace the aft jet pipe, part 
Number JD 780J0009-000, with an improved 
aft jet pipe having part Number JD780J0009- 
002 or —004, in accordance with British 
Aerospace Service Bulletin ATP-78-2, dated 
April 10, 1990, or ATP-78-2, Revision 1, dated 
November 12, 1990. 

1. Following replacement, perform 
repetitive detailed visual inspections at 
intervals not to exceed 1,500 hours time-in- 
service, in accordance with the service 
bulletin. 

2. If cracks are found, prior to further flight 
replace the aft jet pipe with a serviceable 
part in accordance with the service bulletin, 
or repair in a manner approved by the 
Manager, Standardization Branch, ANM-113, 
Transport Airplane Directorate. 

F. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 
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Note: The request should be submitted 
Manager, Standardization 


copy sent to the 
cognizant FAA Principal Inspector (Pi). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

G. Special t permits may be issed in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to British 
Aerospace. PLC, Librarian for Service 
Belletins, Dulles International Airport, 
Washington, DC 20041-0414. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, W 

This amendment becomes effective 
March 29, 1991. 

Issued in Renton, Washington, on February 
8, 1991. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-4329 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-41 


14 CFR Part 39 


{Docket No. 90-NM-158-AD; Amendment 
39-6914} 


Airworthiness Directives; Airbus 
Industrie Model A300 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: The amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Airbus Industrie 
Model A300 series airplanes, equipped 
with certain trimmable horizontal 
stabilizer (THS) attachment lugs, which 
requires repetitive visual and eddy 
current inspections to detect corrosion 
and cracks in the THS attachment lugs, 
and repair or replacement, if necessary. 
This amendment is prompted by reports 
of in-service airplanes found with cracks 
in the lower THS attachment lug at 
Frame 91. This condition, if not 
corrected, could result in reduced 
structural integrity of the horizontal 
stabilizer attachment. 

EFFECTIVE DATE: April 1, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
Airbus Industrie, Airbus Support 
Division, Avenue Didier Daurat, 31700 
Biagnac, France. This information may 
be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Greg Holt, Standardization Branch, 
ANM-113; telephone (206) 227-2140. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to 
certain Airbus Industrie Model A300 
series airplanes, equippeed with certain 
trimmable horizontal stabilizer (THS) 
attachment lugs, which requires 
repetitive visual and eddy current 
inspections to detect corrosion and 
cracks in the THS attachment lugs, and 
repair or replacement, if necessary, was 
published in the Federal Register on 
September 10, 1990 {55 FR 37247). 

Interested persons have been afforded 
an opportunity to participate in the 

of this amendment. Due 

consideration has been given to the 
comments received. 

* The Air Transport Association (ATA) 

the rule. 


but suggested that the description of the 
unsafe condition be changed to read, 
“reduced structural integrity of the 
horizontal stabilizer attachment.” The 
FAA has reconsidered its description of 
the unsafe condition, and has 
determined that it is appropriate to add 
the word “attachment” to the unsafe 
condition. 

Airbus Industrie also noted certain 
inconsistencies between the proposed 
rule and the referenced service bulletin. 
Specifically, the proposal would require 
any detected cracks or corrosion to be 
repaired prior to further flight, while the 
service bulletin recommends that 
airplanes be permitted to continue to fly 
in cases where corrosion is found or 
where only one-half of the two halves 
bonded together to one lug is found 
cracked. The FAA does not concur. The 
FAA has determined that airworthiness 
cannot be ensured if airplanes are 
permitted further flight with cracks or 
corrosion. The potential exists for the 
remaining trimmable horizontal 
stabilizer (THS) attachment lugs to 
sustain the load of THS lugs with cracks 
or corrosion, thus placing inordinate 
stress on the remaining lugs. 

Airbus also noted that, since the 
issuance of the Notice, Revision 2 to 
Service Bulletin No. A300-53-270, dated 
August 27, 1990, has been issued. This 
revision clarifies the procedures to 
replace the bushings with a reduced 
interference fit to minimize the 
possibility of stress corrosion. The FAA 
has revised the final rule to reflect this 


latest revision to this service bulletin as 
an additional service information 
source. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
noted above. The FAA has determined 
that this change will neither increase the . 
economic burden on any operator nor 
increase the scope of the AD. 

It is estimated that 44 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 10 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$17,600. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, 1 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[ AMENDED] 
1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 





§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Airbus Industrie: Applies to all Model A300 
series airplanes, equipped with one or 
more trimmable horizontal stabilizer 
(THS) attachment lugs made from 2014 
material, certificated in any category. 
Compliance is required as indicated, 
unless previously accomplished. 

To detect cracks and corrosion in the THS 
attachment lugs at Frame 91 and to prevent 
reduced structural integrity of the horizontal 
stabilizer attachment, accomplish the 
following: 

A. Prior to the accumulation of 1,200 
landings, or within 90 days after the effective 
date of this AD, whichever occurs later, 
unless previously accomplished within the 
last 1,200 landings, perform a visual and eddy 
current inspection of all attachment lugs 
made from 2014 material, in accordance with 
Airbus Industrie Service Bulletin A300-53- 
269, dated December 18, 1989. Repeat these 
inspections thereafter at intervals not to 
exceed 1,200 landings. 


Note: Attachment lugs made from 7075 
material are not affected by this AD. 


B. If cracks or corrosion are detected, prior 
to further flight, repair or replace the affected 
lugs in accordance with Airbus Industrie 
Service Bulletin A300-53-269, dated 
December 18, 1989. 

C. Installation of Modification No. 7715/ 
D7222, in accordance with Airbus Industrie 
Service Bulletin A300-53-270, Revision 1, 
dated February 22, 1990, or Revision 2, dated 
August 27, 1990, constitutes terminating 
action for the repetitive inspections required 
by paragraph A. of this AD. 

D. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 


Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

E. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Airbus 
Industrie, Airbus Support Division, Avenue 
Didier Daurat, 31700 Blagnac, France. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 


This amendment becomes effective 
April 1, 1991. 


Issued in Renton, Washington, on February 
13, 1991. 


Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 91-4341 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 90-NM-92-AD; Amendment 39- 
6912] 


Airworthiness Directives; Airbus 
Industrie Model A300 B2 and B4 Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment supersedes 


an existing airworthiness directive (AD), 
applicable to certain Airbus Industrie 
Model A300 B2 and Bé4 series airplanes, 
which currently requires measurements 
to determine wear of certain flap ball 
screwjack no-back assemblies, and 
replacement, if necessary. This action 
would revise the initial compliance 
threshold and intervals for the repetitive 
measurements required by the existing 
AD. This amendment would also require 
modification of the screwjack no-back 
assemblies which would terminate the 
need for the repetitive measurements. 
This condition, if not corrected, could 
result in reduced controllability of the 
airplane. 

EFFECTIVE DATE: April 1, 1991. 


ADDRESSES: The applicable service 
information may be obtained from 
Airbus Industrie, Airbus Support 
Division, Avenue Didier Daurat, 31700 
Blagnac, France. This information may 
be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Greg Holt, Standardization Branch, 
ANM-113; telephone (206) 227-2140. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations by superseding AD 
87-21-03, Amendment 39-5736 (52 FR 
36752, October 1, 1987), applicable to 
certain Airbus Industrie Model A300 B2 
and Bé4 series airplanes, to revise the 
requirement to perform repetitive 
measurements to determine wear of 
certain flap bali screwjack noback 
assemblies and to modify the screwjack 
no-back assemblies which will 
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terminate the need for the repetitive 
measurements, was published in the 
Federal Register on October 2, 1990 (55 

Interested persons have been affordec 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

Two commenters noted a 
typographical error in paragraph C.3. 
where a backlash measurement of .44 
mm was specified instead of the correct 
value of .40 mm. The FAA concurs and 
has made the correction in the final rule. 

One operator requested to change the 
compliance time to, “prior to the 
accumulation of 13,000 landings or 
within the next 1,000 landings after the 
effective date of the proposed rule, 
whichever occurs later,” because 6 of its 
airplanes have exceeded the proposed 
threshold of 13,000 landings. Since the 
proposed alternative of, ‘within 1,000 
landings,” refers to the effective date of 
the existing AD (November 3, 1987), this 
operator stated that it would be in 
immediate noncompliance with the 
proposed rule. The FAA does not concur 
with this operator’s request. The FAA 
has determined that since the 
requirements from which this operator is 
seeking relief do not differ from the 
requirements of the existing AD, this 
operator would already be in 
noncompliance with the existing AD. 
The intention was to give credit to those 
operators that had already 
accomplished the requirements in the 
existing AD, and not to relax the 
requirements of the existing AD. 

One commenter noted that the FAA’s 
estimate of 8.5 manhours per airplane to 
accomplish the measurements and 25 
manhours per airplane to accomplish the 
modification do not correspond with the 
manufacturer's service bulletin, which 
estimates 55 manhours per airplane to 
accomplish the measurements and 153 
manhours per airplane to accomplish the 
modification. The FAA concurs, and the 
economic analysis paragraph below has 
been revised to reflect this information. 

One commenter stated that the 
friction discs specified in Lucas Service 
Bulletin 1058-27-1100 may no longer be 
available and have been replaced by 
new friction discs identified in Lucas 
Service Bulletins 1056-27-1084 and 
1056-27-1143. The FAA does not concur. 
Lucas has advised the FAA that there 
are presently no supply problems with 
respect to parts availability. However, 
should an operator be unable to obtain 
the friction discs specified in Lucas 
Service bulletin 1058-27-1100, paragraph 
F. of this AD provides a means for 
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—— to obtain an alternate means 
of co 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
noted above.The FAA has determined 
that these changes will neither 
significantly increase the economic 
burden on any operator nor increase the 
scope of the AD. 

It is estimated that 66 airplanes of U.S. 
registry would be affected by this AD, 
that it will take approximately 55 
manhours per airplane to accomplish the 
measurement, and approximately 153 
manhours to accomplish the 
modifications, and that the average 
labor cost will be $40 per manhour. The 
estimated cost for the required parts is 
$3,048. Based on these figures, the total 
cost impact of the AD on U.S. operators 
is estimated to be $750,288. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—{AMENDED] 
1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 1086{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 (Amended) 

2. Section 39.13 is amended by 

superseding Amendment 30-5758 (52 FR 

36752, October 1, 1987), AD 87-21-03, 

with the following new airworthiness 

directive: 

Airbus Industrie: Applies to Model A300 B2 
and B4 series airplanes, certificated in 
any category, equipped with the flap ball 
screwjack no-back mechanisms, as listed 
in Airbus Industrie Service Bulletin 
A300-27-172, dated April 10, 1984, which 
have not been modified in accordance 
with Modification Al 5240, as described 
in Airbus Industrie Service Bulletin 
A300-27-173, dated May 2, 1984. 
Compliance is required as indicated, 
unless previously accomplished. 

To prevent excessive wear of the carbon 
friction disc of the no-back assemblies, which 
could lead to an asymmetric flap condition in 
the event of flap transmission shaft failure, 
accomplish the following: 

A. For airplanes on which flap jamming 
with one or more affected flap screwjacks 
has occurred, perform a jackhead axial 
backlash measurement on the affected flap 
ball screwjacks in accordance with Airbus 
Industrie Service Bulletin A300-27-172, dated 
April 10, 1984, at the earlier of the following: 

1. Prior to 13,000 landings; or 

2. Within 1,000 landings after November 3, 
1987 {the effective date of Amendment 39- 
5736, AD 67-21-03}. 

B. For airplanes on which flap jamming 
with any of the affected flap screwjacks has 
not occurred, perform a jackhead axial 
backlash measurement on the affected flap 
ball screwjacks in accordance with Airbus 
Industrie Service Bulletin A300-27-172, dated 
April 10, 1984, at the earlier of the following: 

1. Prior to 13,000 landings; or 

2. Whichever is the later of the following: 

a. Within 1,000 landings after the effective 
date of this AD; or 

b. Within the next “N” number of landings 
after the effective date of this AD, as 
determined by the following formula: 

N = 3,600 — 0.2 x {number of accumulated 

landings). 

C. If backlash is found, repeat the 
measurement required by paragraph A. or B., 
of this AD, at the following intervals: 

1. If the backlash is less than or equal to 
0.33 mm, prior to the accumulation of 3,600 
landings after the last measurement. 

2. If the backlash is more than 0.33 mm but 
less than or equal to 0.40 mm, prior to the 
accumulation of 2,000 landings after the last 
measurement. 

3. If the backlash is more than 0.40 mm, but 
less than or equal to 0.56 mm, prior to the 
accumulation of 1,000 landings after the last 
measurement. 

D. Replace the flap ball screwjack within 
the next 250 landings when a measurement 

required by paragraph A. or B. of this AD 
indicates that the backlash is greater than 

0.56 mm. 

E. Within 18 months after the effective date 
of this AD, modify the flap ball screwjack 
assemblies by installing a new carbon 
friction disc, a modified drive shaft, and a 
collar to the no-back mechanism, in 
accordance with Airbus Industrie Service 


Bulletin A300-27-173, dated May 2, 1984. 
Installation of this modification constitutes 
terminating action for the repetitive 
measurements required by paragraph C. of 
this AD. 

Note: This Airbus Service Bulletin 
references Lucas Aerospace Service Bulletin 
No. 1058-27-1100 for additional modification 
instructions. 

F. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. .- 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant Principal Inspector (P1). The Pi will 
then forward comments or concurrence to the 
Manager, Standardization Branch, ANM-113. 

G. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Airbus 
Industrie, Airbus Support Division, Avenue 
Didier Daurat, 31700 Blagnac, France. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

This amendment supersedes 
Amendment 39-5736, AD 87-21-03. 

This amendment becomes effective 
April 1, 1991. 

Issued in Renton, Washington, on February 
13, 1991. 

Darrell M. Pederson, 

Acting Manager, Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-4342 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 39 


[Docket No. 90-NM-154-AD; Amdt. 39- 
6913] 


Airworthiness Directives; Boeing 
Model 737 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive {AD), 
applicable to certain Model 737 series 
airplanes, which requires inspections of 
the main landing gear (MLG) actuator 
beam arm and actuator beam attach 
bolts for cracking, plating degradation, 
and corrosion, and rework or 
replacement, if necessary. This 
amendment is prompted by reports of 
failure of the actuator beam arm and 
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trunnion pin due to corrosion. This 
condition, if not corrected, could lead to 
structural damage and severing of 
control cables and hydraulic tubing in 
this area, and could reduce 
controllability of the airplane. 
EFFECTIVE DATE: April 1, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW.., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Dan R. Bui, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120S; telephone (206) 227-2775. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
certain Boeing Model 737 series 
airplanes, which requires inspection of 
the main landing gear (MLG) actuator 
beam arm and actuator beam attach 
bolts for cracking, plating degradation, 
and corrosion, and rework or 
replacement, if necessary, was 
published in the Federal Register on 
September 20, 1990 (55 FR 38696). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

The United Kingdom Civil Aviation 
Authority (UK-CAA) commented that 
the proposed rule only addresses part 
(A) of the service bulletin, concerning 
inspection of the actuator beam arm and 
the attaching bolts. The proposed rule 
does not require inspection of the 
trunnion pin, however. Operators in the 
United Kingdom have experienced 
failure of this trunnion pin, which has 
resulted in the inability to retract the 
gear. Boeing has indicated to the UK- 
CAA that the failures of the trunnion pin 
are benign, as demonstrated in service 
to date. The UK-CAA questioned if this 
was the case under all circumstances, 
and if this inspection could be justifiably 
omitted from any rulemaking. The FAA 
has reviewed the UK-CAA’s comment 
and has determined that the inspection 
of the trunnion pin was justifiably 
omitted from this AD action. Failure of 
the trunnion pin could result in the 
inability to retract the gear, but the gear 
will then free-fall to the down position; 
the ability to lock the gear in the down 


position is not compromised. Thus, this 
condition does not warrant AD action. 

The Air Transport Association (ATA) 
of America commented on behalf of its 
members. One member operator 
questioned the need for the initial and 
repetitive ultrasonic inspections 
proposed for the actuator beam arm 
clevis (paragraph A.1. of the proposed 
AD). This member discussed its 
maintenance program for prevention of 
corrosion of this part during the past 23 
years. Because of the success it has had 
with this program, this member believes 
that the proposed initial and repetitive 
compliance periods for paragraph A. 
should be extended. The FAA does not 
concur. The initial and repetitive 
inspection intervals for this AD action 
were developed in consideration of the 
degree of urgency associated with 
addressing the unsafe condition, the 
availability of parts, and the practical 
aspect of performing the inspections 
during times of regularly scheduled 
maintenance. The FAA does not 
consider its appropriate to extend the 
initial or repetitive compliance period of 
the AD based solely on the service 
experience of a single operator. 

This same commenter also requested 
that paragraph A.2. be revised to 
provide for magnetic particle inspection 
as a alternative to a visual and dye 
penetrant inspections of the actuator 
beam bolt. The FAA does not concur, 
since the magnetic particle inspection 
procedures are not available at this 
time. However, paragraph C. of the AD 
allows operators to submit a request for 
an alternate means of compliance or 
adjustment of the compliance time, 
which provides an acceptable level of 
safety. The FAA will then evaluate any 
request on a case-by-case basis. 

Several commenters stated that the 
proposed rule should be limited to 
inspection of the subject clevis lug area 
only. One commenter pointed out that a 
one-time inspection of the bolts 
(paragraph A.2.) will only give 
confidence in the integrity of the part for 
a finite period. Since this design has 
been successfully operated for the last 
20 years, this commenter believed that 
paragraph A.2. lacks justification and 
requested that this paragraph be deleted 
from the proposed rule. The FAA does 
not concur. Operators of Boeing Model 
737 airplanes have reported medium to 
heavy corrosion on the MLG actuator 
beam arm in the actuator beam attach 
lugs, the actuator beam attach bolt 
assemblies, and the trunnion pin. In light 
of this service history, the FAA has 
determined that the inspections, as 
proposed, are warranted. 

After careful review of the available 
data, including the comments noted 
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above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

There are approximately 1,943 Model 
737 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 824 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 54 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$1,779,840. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with the Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 
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Boeing: Applies to Model 737 series 
airplanes, listed in Boeing Alert Service 
Bulletin 737-32A1224, Revision 1, dated 
April 12, 1990, certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished. 

To ensure the structural integrity of the 
main landing gear (MLG) actuator beam arm 
and actuator beam attached bolts, 
accomplish the following: 

A. Prior to the accumulation of 10,000 
landings or 4 years of service, after new or 
overhauled main landing gear installation, 
whichever occurs first, or within the next 600 
landings after the effective date of this AD, 
whichever occurs later, accomplish the 
following: 

1. Perform visual and ultrasonic inspections 
of the actuator beam arm clevis for evidence 
of cracking, in accordance with Boeing Alert 
Service Bulletin 737-32A1224, Revision 1, 
dated April 12, 1990. 

a. If cracks are found, prior to further flight, 
remove and rework, or replace the actuator 
beam arm in accordance with the service 
bulletin. 

b. If no cracks are found, repeat the 
ultrasonic inspections in accordance with the 
service bulletin, at intervals not to exceed 600 
landings. 

2. Remove both of the actuator beam bolts 
and perform a one-time visual and dye 
penetrant inspection for evidence of plating 
degradation, corrosion, or cracking, in 
accordance with the service bulletin. If 
evidence of plating degradation, corrosion, or 
cracking is found, prior to further flight, 
rework or replace the bolts in accordance 
with the service bulletin. 

B. Modification of the actuator beam arm, 
in accordance with Boeing Alert Service 
Bulletin 737-32A1224, Revision 1, dated April 
12, 1990, constitutes terminating action for the 
inspections required by paragraph A.1. of this 
AD 


C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Seattle ACO, and a 
copy sent to the cognizant FAA Principal 
Inspector (PI). The PI will then forward 
comments or concurrence to the Seattle ACO. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 98124. These documents 
may be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1610 Lind Avenue SW., Renton, 
Washington. 


This amendment becomes effective 
April 1, 1991. 


Issued in Renton, Washington, on February 
13, 1991. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-4343 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 90-ANE-28, Amendment 39- 
6900] 


Airworthiness Directives; General 
Electric Company (GE) CF6-80C2 
Series Turbofan Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain GE CF6-80C2 
series turbofan engines, which 
establishes a borescope inspection 
program to detect high pressure turbine 
(HPT) stage one shroud and blade 
distress. Also, the AD requires the 
installation of improved HPT hardware 
which increases the cooling to the HPT 
stage one shroud. This amendment is 
prompted by one HPT failure which 
resulted in aircraft damage. This 
condition, if not corrected, could result 
in HPT failure and possible aircraft 
damage. 

DATES: Effective March 27, 1991. 

The incorporation by reference of 
certain publications listed in the 
regulation is approved by the Director of 
the Federal Register as of March 27, 
1991. 

ADDRESSES: The applicable service 
information may be obtained from 
General Electric Aircraft Engines, CF6 
Distribution Clerk, room 132, 111 
Merchant Street, Cincinnati, Ohio 45246. 
This information may be examined at 
the FAA, New England Region, Office of 
the Assistant Chief Counsel, room 311, 
12 New England Executive Park, 
Burlington, Massachusetts 01803-5299. 
FOR FURTHER INFORMATION CONTACT: 
Thomas Boudreau, Engine Certification 
Branch, ANE-142, Engine Certification 
Office, Engine and Propeller Directorate, 
Aircraft Certification Service, FAA, New 
England Region, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803-5299; telephone 
(617) 273-7096. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive (AD), applicable 
to certain GE CF6-80C2 series turbofan 
engines, which would require repetitive 


7563 © 
borescope inspections to detect HPT 
stage one shroud distress and 
installation of improved HPT hardware, 
was published in the Federal Register on 
November 8, 1990 (55 FR 46956). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
three comments received. One of the 
commenters expressed no objection to 
the adoption of the proposed rule. 

One commenter expressed concern 
that sufficient quantities of the improved 
HPT hardware would not be available 
to accomplish the replacement 
requirements of paragraph (b) of the 
proposal. The FAA concurs with the 
commenter. Since issuance of the 
proposal, the engine manufacturer has 
revised CF6-80C2 Service Bulletin (SB) 
72-474 to provide an FAA-approved 
field rework procedure of existing HPT 
hardware to obtain the necessary HPT 
configuration. Since this revision 
alleviates a potential shortage of the 
improved HPT hardware, the AD will 
reference CF6-80C2 SB 72-474, Revision 
1, dated December 11, 1990, for the 
installation of the improved HPT 
hardware. 

One commenter stated that borescope 
inspection through the HPT stage one 
borescope port was sufficient to detect 
HPT stage one shroud distress and the 
commenter further stated that the 
borescope inspection through the HPT 
stage two borescope port to detect 
shroud distress should be removed as a 
requirement. The FAA concurs with the 
commenter. Operational experience has 
indicated that shroud distress is 
confined to the leading edge and center 
area of the shroud and that borescope 
inspecting through the HPT stage one 
borescope port affords the only reliable 
view to these areas on installed engines. 
Further, one operator has obtained 
significant and successful experience 
borescope inspection through only the 
HPT stage one borescope port. CF6- 
80C2 SB 72-473 has been revised by 
making the shroud borescope inspection 
through the HPT stage two borescope 
port an optional inspection. 
Consequently, the AD will reference 
CF6-80C2 SB 72-473, Revision 1, dated 
September 21, 1990, for the inspection 
requirements and the AD will also 
specify only those inspection 


requirements needed to categorize HPT 


stage one shroud and blade distress. 
Also, upon further review of the 
proposal, it was discovered that certain 
engine serial numbers were 
inadvertently omitted from the 
compliance paragraph (a)(2) while being 
transcribed. However, these engine 
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serial numbers were included in the 
applicability paragraph of the proposal, 
and therefore, inclusion of these does 
not increase the scope of the AD. 
Further, the part numbers of affected 
HPT hardware are included in the AD © 
for clarification. 

After review of the available data, 
including the comments noted above, 
the FAA has determined that air safety 
and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

There are approximately 99 GE CF6- 
80C2 series engines of the affected 
design installed on aircraft of U.S. 
registry which will be affected by this 
AD. It is estimated that it will take 
approximately 6 manhours per engine 
for each inspection, that approximately 
824 borescope inspections will be 
accomplished, and that the average 
labor cost will be $40 per manhour. 
Also, it is estimated that the total cost 
for the borescope inspection equipment 
will be $249,000. Based on these figures, 
the total cost impact of the AD on U.S. 
operators is estimated to be $456,360. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive, or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety, Incorporation by 
reference. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 


(FAA) amends 14 CFR part 39 of the 
Federal Aviation Regulations (FAR) as 
follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive (AD): 


General Electric Company: Applies to 
General Electric Company (GE) CF6- 
80C2A5 and CF6-80C2B6 engines, Serial 
Numbers (S/N) 690-101 through 690-369, 
and S/N 695-101 through 695-423; and 
CF6-80C2B6F and CF6-80C2D1F engines, 
S/N 702-101 through 702-470, and S/N 
703-101 through 703-136, which do not 
incorporate the increased shroud cooling 
design features of paragraph (b) of this 
AD, installed on, but not limited to, 
Airbus A300, Boeing 767, and McDonnell 
Douglas MD-11 aircraft. 

Compliance is required as indicated, unless 
previously accomplished. 

To prevent HPT failure and possible 
aircraft damage, accomplish the following: 

(a) Borescope inspect engines in 
accordance with sections 2.B., 2.C., and 2.D. 
of the Accomplishment Instructions in GE 
CF6-80C2 Service Bulletin (SB) 72-473, 
Revision 1, dated September 21, 1990, unless 
previously accomplished, according to the 
following schedule based upon cycles since 
new (CSN) on the effective date of this AD: 

(1) Inspect within 10 cycles in service (CIS) 
after the effective date of this AD or prior to 
accumulating 520 CSN, whichever occurs 
later, for CF6-80C2A5 and CF6-80C2B6 
engines, S/N 690-101 through 690-369, and S/ 
N 695-101 through 695-350; and CF6-80B6F 
engines, S/N 702-101 through 702-315, and S/ 
N 702-317 through 702-321. 

(2) Inspect within 10 CIS after the effective 
date of this AD or prior to accumulating 1,250 
CSN, whichever occurs later, for CF6-80C2A5 
and engines, S/N 695-351 
through 695-423; and CF6-80C2B6F and CFé- 
80C2D1F engines, S/N 702-316, 702-322 
through 702-470, and S/N 703-101 through 
703-136. 

(3) Remove from service or reinspect in 
accordance with the following: 

{i) Remove from service prior to further 
flight, engines with at least one Category 4 
shroud. 


(ii) Remove from service within 25 hours 
time-in-service (TIS) since last inspection 
(SLI), engines with no Category 4 shrouds, 
but at least one Category 3 shroud. 

(iii) Borescope reinspect at intervals not to 
exceed 125 hours TSI SLI, engines with no 
Category 3 or 4 shrouds, but at least one 
Category 2 shroud. 

(iv) Borescope reinspect at intervals not to 
exceed 300 hours TIS SLI, engines with no 


Category 2, 3, or 4 shrouds, but at least one 
Category 1 shroud. 

(v) Borescope reinspect at intervals not to 
exceed 520 CIS SLI, engines with no Category 
1, 2, 3, or 4 shrouds. 

(b) Replace the HPT stator stage one 
shroud support assemblies, Part Numbers (P/ 
N) 9381M61G06 and 9381M61G07; the HPT 
stator support hanger assemblies, P/N 
9397M73G05 and 9397M73C06; and the HPT 
stage one shrouds, P/N 1333M75P95, . 
1333M75P06, 1333M75P07, 1333M75P08, 
1333M75P09, and 1333M75P10, the 
Accomplishment Instruction in GE CF6-80C2 
SB 72-474, Revision 1, dated December 11, 
1990, at the next HPT module exposure after 
the effective date of this AD, but prior to 
December 31, 1994. 

(c) For the purpose of this AD, HPT module 
exposure is defined as the separation of the 
HPT stator support case from the compressor 
rear frame. 

(d) For the purpose of this AD, the shroud 
Categories are defined in GE CF6-80C2 SB 
72-473, Revision 1, dated September 21, 1990. 

(e) Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 21.199 
to a base where the AD can be accomplished. 

(f) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, an alternate method 
of compliance with the requirements of this 
AD or adjustments to the compliance times 
specified in this AD may be approved by the 
Manager, Engine Certification Office, Engine 
and Propeller Directorate, Aircraft 
Certification Service, FAA, 12 New England 
Executive Park, Burlington, Massachusetts 
01803-5299. 

The borescope inspections and installation 
of improved HPT hardware shall be done in 
accordance with the following documents: 


8, and 9. ‘ 
eansaeos saser] PROV. V eeeccnoeee] 12/11/90 


This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from General Electric Aircraft Engines, CF6 
Distribution Clerk, room 132, 111 Merchant 
Street, Cincinnati, Ohio 45246. Copies may be 
inspected at the Office of the Assistant Chief 
Counsel, FAA, New England Region, 12 New 
England Executive Park, room 311, 
Burlington, Massachusetts, or at the Office of 
the Federal Register, 1100 L Street NW., room 
8401, Washington, DC. 


This amendment becomes effective 
March 27, 1991. 
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Issued in Burlington, Massachusetts, 
February 6, 1991. 


Jay J. Pardee, 
Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 


[FR Doc. 91-4330 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 157 
[Docket No. RM81-19] 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 

Office of Pipeline and Producer 
Regulations: Order of the Director 


ACTION: Order of the Director, OPPR. 


SUMMARY: Pursuant to the authority 
delegated by 18 CFR 375.307(e)(1), the 
Director of the Office of Pipeline and 
Producer Regulation computes and 
publishes the project cost and annual 
limits specified in Table I of § 157.208(d) 
and Table II of § 157.215(a) for each 
calendar year. 
EFFECTIVE DATE: January 1, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Martin A. Burless, Jr., Chief, Pipeline 
Certificates and Projects Branch, 
Division of Pipeline Certificates, 
OPPR, (202) 208-0581. 


Order of the Director, OPPR 
Issued February 19, 1991. 


Section 157.208(d) of the 
Commission's Regulations provides for 
project cost limits applicable to 
construction, acquisition, operation and 
miscellaneous rearrangement of 
facilities (Table I) authorized under the 
blanket certificate procedure (Order No. 
234, 19 FERC { 61,216). Section 
157.215(a) specified the calendar year 
dollar limit which may be expended on 
underground storage testing and 
development (Table II) authorized under 
the blanket certificate. Section 
157.208(d) requires that the “limits 
specified in Tables I and II shall be 
adjusted each calendar year to reflect 
the ‘GNP implicit price deflator’ 
published by the Department of 
Commerce for the previous calendar 
year.” 

Pursuant to § 375.307(e)(1) of the 
Commission's Regulations, the authority 
for the publication of such cost limits, as 
adjusted for inflation, is delegated to the 
Director of the Office of Pipeline and 
Producer Regulation. The cost limits for 
calendar years 1982 through 1991, as 
published in Table I of § 157.208(d) and 


Table Il of § 157.215(a), are hereby 

issued. 

List of Subjects in 18 CFR Part 157 
Natural gas. 

Kevin P. Madden, 


Director, Office of Pipeline and Producer 
Regulation. 


Accordingly, 18 CFR part 157 is 


amended as follows: 


PART 157—{AMENDED] 


1. The authority citation for part 157 
continues to read as follows: 


Authority: Natural Gas Act, 15 U.S.C. 717- 
717w (1982); Department of Energy 
Organization Act, 42 U.S.C. 7101-7352 (1982); 
E.O. 12009, 3 CFR 142 (1978); Natural Gas 
Policy Act of 1978, 15 U.S.C. 3301-3432 (1982), 
unless otherwise noted. 


§ 157.208 [Amended] 


2. Table I in § 157.208(d) is revised to 
read as follows: 


16,700,000 


§ 157.215 [Amended] 


3. Table Il in § 157.215(a) is revised to 
read as follows: 


* * * * * 


Table II 


[FR Doc. 91-4314 Filed 2-22-91; 8:45 am] 
BILLING CODE 6717-01-M 


spins 
DEPARTMENT OF DEFENSE 


Department of the Navy 
32 CFR Part 706 


egulations 
Collisions at Sea, 1972; 


AGENCY: Department of the Navy, DOD. 
ACTION: Final rule. 


SUMMARY: The Department of the Navy 
is amending its certifications and 
exemptions under the International 
Regulations for Preventing Collisions at 
Sea, 1972 (72 COLREGS), to reflect a 
determination by the Judge Advocate 
General of the Navy that USS 
KENTUCKY (SSBN 737) USS 
MARYLAND (SSBN 738) and USS 
NEBRASKA (SSBN 739) are vessels of 
the Navy which, due to their special 
construction and purpose, cannot 
comply fully with certain provisions of 
the 72 COLREGS without interfering 
with their special function as naval 
submarines. The intended effect of this 


rule is to warn mariners in waters where - 


72 COLREGS apply. 
EFFECTIVE DATE: January 11, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Captain R.R. Rossi, JAGC, U.S. Navy, 
Admiralty Counsel, Office of the Judge 
Advocate General, Navy Department, 
200 Stovall St., Alexandria, VA 22332- 
2400, Telephone number: (703) 325-9744. 


SUPPLEMENTARY INFORMATION: Pursuant 
to the authority granted in 33 U.S.C. 
1605, the Department of the Navy 
amends 32 CFR part 706. This 
amendment provides notice that the 
Judge Advocate General of the Navy, 
under authority delegated by the 
Secretary of the Navy, has certified that 
USS KENTUCKY (SSBN 737), USS 
MARYLAND (SSBN 738) and USS 
NEBRASKA (SSBN 739) are vessels of 
the Navy which, due to their special 
construction and purpose, cannot 
comply fully with 72 COLREGS: Rule 
21(c) pertaining to the arc of visibility of 
the sternlight; Annex 1, section 2(a)(i), 
pertaining to the height of masthead 
light; Annex I, section 2(k), pertaining to 
the height and relative positions of the 
anchor lights; and Annex I, section 3(b), 
pertaining to the location of the 
sidelights. Full compliance with the 
above-mentioned 72 COLREGS 
provisions would interfere with the 
special functions and purposes of the 
vessels. The Judge Advocate General of 
the Navy has also certified that the 
above-mentioned lights are located in 
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closest possible compliance with the 
applicable 72 COLREGS requirements. 

Notice is also provided to the effect 
that USS KENTUCKY (SSBN 737), USS 
MARYLAND (SSBN 738) and USS 
NEBRASKA (SSBN 739) are members of 
the SSBN 726 class.of vessels for which 
certain exemptions, pursuant to 72 
COLREGS, Rule 38, have been 
previously authorized by the Secretary 
of the Navy. The exemptions pertaining 
to that class, found in the existing tables 
of § 706.3, are equally applicable to USS 
KENTUCKY (SSBN 737), USS 
MARYLAND (SSBN 738) and USS 
NEBRASKA (SSBN 739). 

Moreover, it has been determined, in 
accordance with 32 CFR parts 296 and 
701, that publication of this amendment 


Dated: January 11, 1991. 

Approved: 
J.E. Gordon, 
Rear Admiral, — U.S. Navy, Judge 
Advocate General. 
[FR Doc. 91-4287 Filed 2-22-91; 8:45 am] 
BILLING CODE 3610-AE-@ 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 21 
RIN 2900-AE55 


Vocational Rehabilitation Program; 
Payment of Subsistence Allowance 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Final rule. 


SUMMARY: The Veterans’ Benefits 
Amendments of 1989 provide for an 
increase of 7.5 percent in the 
subsistence allowance rates for service- 
disabled veterans pursuing a 
rehabilitation program. The intended 
effect of these regulatory amendments is 
- implement the increase provided by 
aw. 
EFFECTIVE DATE: The effective date of 
these amendments is January 1, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Morris Triestman, Rehabilitation 
Consultant, Policy and Program 
Development, Vocational Rehabilitation 


for public comment prior to adoption is 
impracticable, unnecessary, and 
contrary to public interest since it is 
based on technical findings that the 
placement of lights on these vessels in a 
manner differently from that prescribed 
herein will adversely affect the vessels’ 
ability to perform their military 
functions. 


List of Subjects in 32 CFR Part 706 


Marine safety, Navigation (water), 
Vessels. 


PART 706—[AMENDED] 


Accordingly, 32 CFR part 706 is 
amended as follows: 

1. The authority citation for 32 CFR 
part 706 continues to read: 


Service, Veterans Benefits 
Administration, Department of Veterans 
Affairs, 810 Vermont Avenue NW., 
Washington, DC 20420, (202) 233-6496. 
SUPPLEMENTARY INFORMATION: Public 
Law 101-237, the Veterans’ Benefits 
Amendments of 1989, provides for a 7.5 
percent increase in the subsistence 
allowance paid under the vocational 
rehabilitation program, effective January 
1, 1990. Proposed regulatory 
amendments implementing these 
changes were published in the Federal 
Register on September 24, 1990. 
Interested persons were given 30 days in 
which to submit their comments, 
suggestions or objections to the 
proposed regulatory amendments. Since 
no comments, suggestions or objections 
were received, these amendments are 
adopted as final. 

VA has determined that these 
regulations do not contain a major rule 
as that term is defined in Executive 
Order 12291, Federal Regulations. These 
regulatory amendments will not have a 
$100 million annual effect on the 
economy, will not cause a major 
increase in costs or prices, and will not 
have any other significant adverse 
effects on the economy. 

These regulatory amendments are 
retroactively effective to January 1, 1990. 
These are interpretive rules which 
implement statutory provisions. 
Moreover, VA finds that good cause 
exists for making these rules, like the 


Authority: 33 U.S.C. 1605. 


§ 706.2 [Amended] 
2. Table One of § 706.2 is amended by 
adding the following vessels: 


3. Table Three of § 706.2 is amended 
by adding the following vessels. 


sections of law which they implement, 
retroactively effective to January 1, 1990. 
A delayed effective date would be 
contrary to statutory design; would 
complicate implementation of this 
provision of law; and might result in a 
denial of increased subsistence 
allowance to a veteran who is entitled 
by law to that benefit or payment of an 
allowance at the chapter 34 rate after 
the period during which such payment 
may be made. 

The Secretary certifies that these 
amendments will not have a significant 
economic impact on a substantial 
number of small entities as they are 
defined in the Regulatory Flexibility Act 
(RFA) 5 U.S.C. 601-612. Pursuant to 5 
U.S.C. 605(b), these rules are therefore 
exempt from the initial and final 
regulatory flexibility analyses 
requirements of sections 603 and 604. 
The reason for this certification is that 
the amendments only affect the rights of 
individual beneficiaries. No new 
regulatory burdens are imposed on 
small entities by these amendments. 


The Catalog of Federal Domestic 
Assistance number is 64.116. 


List of Subjects in 38 CFR Part 21 


Civil rights, Claims, Education, Grant 
programs, Loan programs, Reporting 
requirements, Schools, Veterans, 
Vocational education, Vocational 
rehabilitation. 
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Approved: January 10, 1991. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 


PART 21— [AMENDED] 


38 CFR part 21, Vocational 
Rehabilitation and Education, is 
amended as follows: 

In § 21.260 paragraphs {a} and (b) are 
revised to read as follows: 


§ 21.260 Subsistence allowance. 


(a) General. A veteran in a 
rehabilitation program under chapter 31 
will receive a monthly subsistence 
allowance at rates specified in 
paragraph (b) of this section, unless he 
or she has elected to receive payment at 
the rate of the monthly educational 
allowance paid under chapter 30 for 
similar.training. See § 21.264 for election 


te 


“innate ote 
independ 


rehabilitation facility or sheltered workshop; 
Nonpay work experience in a Federal agency: 


asa sniinitanaitienienie atch daclascnscipinieaampnbtbapiasinc 


Non-farm cooperative {Full time onty): 
institutional. 


improvement of rehabilitation p potent Full BO ehisiitesiinscensnchasestiecitgrcelecinaiantnentgaalatelastdliniacenestescsas 


independent tiving; Extended evaluation: 


? Measurement of rate of pursuit (21.4270-21.4275). 
nce may not exceed the difference between the monthly training wage, exclusive of overtime, and the entrance 


® For on-job 
journeyman wage for the veteran's 


(Authority: 38 U.S.C. 1508; Pub. L. 101-237) 


* * * * * 


[FR Doc. 91-4294 Filed 2-22-91; 8:45 ain} 
BILLING CODE 8320-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 261 

[FRL-3907-6] 

Hazardous Waste Ma 


System; Removal of Strontium Sulfide 
From the List of Hazardous Waste 


AGENCY: Environmental Protection 
Agency. 
ACTION: Technical amendment. 


SUMMARY: The Environmental Protection 


Agency is today correcting an 
amendment to regulations under the 
Resource Conservation and Recovery 
Act (RCRA) to remove strontium sulfide 
(CAS No. 1314-96-1) from 40 CFR 261.33, 


the list of commercial chemical products 
which are hazardous wastes when 
discarded or intended to be discarded; 
and to remove strontium sulfide from 
Appendix VIM of Part 261, the list of 
RCRA hazardous constituents. EPA took 
regulatory action to remove this ~ 
chemical on October 31, 1988 (53 FR 
43881), but the amendatory instruction 
to the Federal Register was incorrect 
and, as a result, this chemical was not 
removed from § 261.33 or part 261 
appendix VHI in the Code of Federal 
Regulations. The Agency seeks to 
correct this error in today’s document. 


EFFECTIVE DATE: The regulations 
became effective on October 31, 1988. 
This document does not affect the 
effective date of the waste code 
removal. 


ADDRESSES: The Office of Solid Waste 
(OSW) RCRA docket is located in Room 
M2427 at Waterside Mall, 401 M Street 
SW., Washington, DC 20460, and is open 
from 9 a.m. to 4 p.m., Monday 

Friday, excluding Federal holidays. The 
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of payment at the chapter 30 rate and 
§§ 21.7136, 21.7137, and 21.7138 to 
determine the applicable rate. 


(Authority: 38 U.S.C. 1508{a), 1508(f), 1662{e); 
Pub. L. 98-525) 


(b) Rate of payment. Subsistence 
allowance is paid at the following rates 
effective January 1, 1990. 


Monthly rate of subsistence allowance 
Add’! amt. for 
each dep. 


over 2 


E88 8 B85 
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364 
244 
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public must make an appointment to 
review docket materials by calling (202) 
475-9327. Refer to “Docket number F- 
83-SSPA-FFFFF” when making 
appointments to review any background 
documents to the October 31, 1938 
rulemaking. The public may copy a 
maximum of 50 pages of material from 
any one regulatory docket at no cost; 
additional copies cost $.020 per page. 


FOR FURTHER INFORMATION CONTACT: 
The RCRA/Superfund Hotline at (800) 
424-9346. For technical information 
contact Ron Josephson, Environmental 
Engineer, Office of Solid Waste (OS- 
333), U.S. Environmental Protection 
Agency, 401 M Street SW., Washington, 
DC 20460, (202) 382-4770. 


SUPPLEMENTARY INFORMATION: On 
October 31, 1988, the Environmental 
Protection Agency promulgated a final 
rule removing strontium sulfide (CAS 
No. 1314-96-1) from the list of 
commercial chemical products which 
are hazardous wastes when discarded 
or intended for discard (EPA Hazardous 
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Waste Code P107, 40 CFR 261.33(e)), the 
list of hazardous constituents of concern 
under 40 CFR part 261 appendix VIII, 
and the list of hazardous substances 
with reportable quantities (RQ) under 40 
CFR 302.4. The background to this 
regulatory action is summarized in the 
preamble and rule (53 FR 43881-43884). 
Due to an error in the amendatory 
language in the regulation, this chemical 
has not been removed from the list 
summarizing § 261.33(e) and part 261 
Appendix VIII in the most recent 
editions of the Code of Federal 
Regulations. (See part 261 appendix VIII, 
footnote 2.) Strontium sulfide has been 
removed from the list of hazardous 
substances in § 302.4. 


In order to avoid confusion in the 
regulated community, the Agency is 
today correcting the Code of Federal 
Regulations by removing this substance 
from the two lists. Because this action is 
a technical correction of the regulatory 
lists, it needs no prior notice and 
opportunity for comment (see 5 U.S.C. 
553(b)), and the Agency will not respond 
to any comments based on today’s 
document. 


List of Subjects in 40 CFR Part 261 


Hazardous wastes, Recycling. 

Dated: February 14, 1991. 
Don R. Clay, 
Assistant Administrator for Solid Waste and 
Emergency Response. 


For the reasons set out in the 
preamble, part 261 of title 40 of the Code 
of Federal Regulations is amended as 
follows: 


PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 


1. The authority citation for part 261 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912(a), 6921, 
6922, 6938. 
§ 261.33 [Amended] 

2. Amend the table in § 261.33(e) by 
removing the listing 

P107. . .1314-96-1. . . Strontium sulfide 
SrS. 


Appendix VIII [Amended] 
3. Amend appendix VIII of part 261 by 
removing the listing 


Strontium sulfide . . . Strontium sulfide SrS 
- . -1314-96-1. . . P107. 


[FR Doc. 91-4365 Filed 2-22-91; 8:45 am] 
BILLING CODE 6560-50-M 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 


Agency for International Development 


48 CFR Chapter 7 and Part 731 and 
Appendices D and G 


[AIDAR Notice 91-2] 


Miscellaneous Amendments to 
Acquisition Regulations 


AGENCY: Agency for International 
Development, IDCA. 
ACTION: Final rule. 


SUMMARY: The AID Acquisition 
Regulation (AIDAR) is being amended 
by revising and updating in its entirety, 
Appendix D, “Direct-AID Contracts 
With a U.S. Citizen or U.S. Resident 
Alien for Personal Services Abroad”, 
and by removing requirements that 
copies of approvals of salaries in excess 
of FS-1 be reported to a central point, 
and subsequently reported by that 
control point semiannually to the 
Deputy Administrator. 


EFFECTIVE DATE: March 27, 1991. 


FOR FURTHER INFORMATION CONTACT: 
MS/PPE, Mrs. Patricia L. Bullock, (703) 
875-1534. 


SUPPLEMENTARY INFORMATION: The AID 
Acquisition Regulation is being 
amended to specifically include the 
following in appendix D: (1) 
Clarification of language pertaining to 
the U.S. Government's payment of U.S. 
health insurance contributions for 
Personal Services Contracts (PSCs); (2) 
clarification and simplification of the 
salary setting information; (3) new 
coverage regarding PSCs’ ineligibility for 
awards; (4) a new requirement for the 
Contracting Officer's written 
certification in each PSC file that 
competition requirements have been 
met; (5) a new Checklist requirement 
which indicates that each PSC 
understands he or she must pay Federal 
Income Tax; (6) a revised Cover Page 
with the same tax information discussed 
in item (5) above; (7) authorization of a 
3% annual step increase based on 
satisfactory performance; and (8) the re- 
formatting of all of the PSC General and 
Additional General Provisions into one 
set. This includes updating and revising 
AIDAR and FAR Clauses. Miscellaneous 
and editorial changes are also being 
made to the AIDAR and the appendices. 
The remaining changes concern part 
731 and appendix G of the AIDAR. As 
the result of a survey covering approvals 
of salaries in excess of FS~1, it was 
determined that prudent judgment was 
being used and contract files were being 
properly documented. Based on findings 
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that a good level of compliance and a 
good oversight trail provided by 
documentation in the contract file exists, 
it was determined that the requirement 
for submission of copies of approvals of 
salaries in excess of FS—1 to a central 
point, and preparation of semiannual 
reports on this subject for the Deputy 
Administrator should be eliminated. 
This recommendation was approved by 
the Deputy Administrator on 1/19/90. 
The changes being made by this 
Notice are not considered “significant” 
under FAR 1.301 or FAR 1.501, and 
public comments have not been 
solicited. This Notice will not have an 
impact on a substantial number of small 
entities or require any information 
collection, as contemplated by the 
Regulatory Flexibility Act or the Paper 
Reduction Act respectively. Because of 
the nature and subject matter of this 
Notice, use of the proposed rule/public 
comment approach was not considered 
necessary. We decided to issue as a 
final rule; however, we welcome public 
comment on the material covered by 
this Notice or any other part of the 
AIDAR at anytime. Comments or 
questions may be addressed as specified 
in the “FOR FURTHER INFORMATION 
CONTACT” section of the preamble. 


List of Subjects in 48 CFR Part 731 and 
Chapter 7 Appendices 


Government procurement. 


PART 731—CONTRACT COST 
PRINCIPLES AND PROCEDURES 


1. The authority citation for part 731, 
and appendices D and G to chapter 7 
continues to read as follows: 

Authority: Sec. 621, Pub. L. 87-195, 75 Stat. 
445 (22 U.S.C. 2381), as amended; E.O. 12163, 
Sept. 29, 1979, 44 FR 56673, 3 CFR 1979 Comp., 
p. 435. 


Subpart 731.2—Contracts With 
Commercial Organizations 


731.205-6 [Amended] 


1. Paragraph (b)(2) of section 731.205- 
6, Compensation for personal services, 
is amended by removing the last 
sentence of the paragraph, starting with 
the words “Copies of all * * *” and 
ending “ * * * of Procurement.” 


Subpart 731.3—Contracts With 
Educational Institutions 


731.371 [Amended] 


2. Paragraph (a)(1) of § 731.371, 
Compensation for personal services, is 
amended by removing the last sentence 
of the paragraph, starting with the 
words “Copies of all * * *” and ending 
“* * * of Procurement.” 
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Appendices to Chapter 7 
3. Appendix D is revised as follows: 


Appendix D—Direct AID Contracts 
With a U.S. Citizen or a U.S. Resident 
Alien for Personal Services Abroad 


1. General 


(a) Purpose. This appendix sets forth the 
authority, policy, and procedures under 
which AID contracts with a U.S. citizen or 
U.S. resident alien for personal services 
abroad. 

(b) Definitions. For the purpose of this 
appendix: 

(1) Personal Services Contract {PSC} 
means a contract which establishes an 
employer-employee relationship for the 
performance of services personally by the 
Contractor. The services may include general 
continuing services as well as specifically 
identifiable tasks. 

(2) Employer-employee relationship means 
an employment relationship in which the 
employer supervises or has the power to 
supervise the performance of the work 
including, for example, the manner in which 
it is to be performed or controlled, the days of 
the week and hours of the day in which it is 
to be performed, or furnish the facilities 
where the work is to be performed. Another 
indication of this relationship is the provision 
by the employer of workspace and basic 
tools and materials for use in accomplishing 
the work. 

{3) Non-personal! Services Contract means 
a contract which directly engages the time 
and effort of a Contractor whose primary 
purpose is to perform an identifiable task and 
which establishes an independent Contractor 
relationship between the Contractor and the 
activity contracting for the services. 

{4) independent contractor relationship 
means a contract relationship in which the 
Contractor is not subject to the supervision 
and control prevailing in relationships 
between the Government and its employees. 
Under this relationship, the Government does 
not normally supervise the performance of 
the work, contro! the days of the week or 
hours of the day in which it is to be 
performed, or the location of performance. 

(5) Resident Hire means a U.S. citizen who, 
at the time of hire as a PSC, resides in the 
cooperating country (i) as a spouse or 
dependent of a U.S. citizen employed by a 
U.S. Government Agency or under any U.S. 
Government-financed contract or agreement, 
or (ii) for reasons other than for employment 
with a U.S. Government Agency or under any 
U.S. Government-financed contract or 
agreement. A U.S. citizen for purposes of this 
definition also includes persons who at the 
time of contracting are lawfully admitted 
permanent residents of the United States. 

(6) U.S. resident alien means a non-US. 
citizen lawfully admitted for permanent 
residence in the United States. 

(7) Abroad means outside the United States 
and its territories and possessions. 

(8) AID direct-hire employees means 
civilian employees appointed under AID 
Handbeok 25 procedures. 


2. Legal Basis 

(a) Section 635(b) of the Foreign Assistance 
Act of 1961, as amended (hereinafter referred 
to as the “FAA”), provides the Agency's 
basic contracting authority for nonpersonal 
services. 

{b) Section 636{a)(3) of the FAA (22 U.S.C. 
2396{a)(3)) authorizes the Agency to enter 
into personal services contracts with 
individuals for personal services abroad and 
provides further that such individuals “* * * 
shall not be regarded as employees of the 
U.S. Government for the purpose of any law 
administered by the Civil Service 
Commission.” * 


3. Applicability 


{a) This appendix applies to all personal 
services contracts with U.S. citizens or U.S. 
resident aliens to provide assistance abroad 
under section 636(a)(3) of the FAA. 

(b) This appendix does not apply to: 

(i) Nonpersonal services contracts with 
US. citizens or U.S. resident aliens; such 
contracts are covered by the basic text of the 
FAR and the AIDAR. 

(2) Personal services contracts with 
individual Cooperating Country Nationals 
(CCNs) or Third-Country Nationals (TCNs); 
such contracts are covered by appendix J of 
this chapter. 

{3) Other personal services arrangements 
covered by AID Handbook 25—Employment 
and Promotion. 

(4) interagency agreements {e.g., PASAs 
and RSSAs) covered by AJD Handbook 12— 
Use of Federal Agencies. 


4. Policy 


(a) General. AID may finance, with either 
program or operating expense (OE) funds, the 
cost of personal services as part of the 
Agency's program of foreign assistance by 
entering into a direct contract with an 
individual U.S. citizen or U.S. resident alien 
for personal services abroad. 

(1) Program funds. Under the authority of 
section 635(h) of the FAA, program funds 
may be obligated for periods up to five years 
where necessary and appropriate to the 
accomplishment of the tasks involved. 

(2) Operating expense funds. Under the 
authority of section 636(b) of the FAA, 
operating funds may be obligated for periods 
not to exceed twenty-four months where 
necessary and appropriate to the 
accomplishment of the tasks involved. 

(b) Limitations on Personal Services 
Contracts. 

(1) Personal services contracts may only be 
used when adequate supervision is available. 

(2) Personal services contracts may be used 
for commercial activities. Commercial 
activities provide a product or service which 
could be obtained from a commercial source. 
See Attachment A of OMB Circular A-76 for 
a representative list of such activities. 

{3) Personal services contracts may be used 
for Governmental functions (defined by OMB 
Circular A-76 as functions so intimately 
related to the public interest as to mandate 
performance by Government employees) 
except: 


1 The Civil Service Commission is now the 
Federal Office of Personnel Management. 


(i) Negotiating on behalf of the United 
States with foreign and public 
international organizations. Note: Negotiating 
on behalf of the United States with private 
individuals and entities is permitted. 

(ii) Entering into any agreement (e.g., loan, 
grant, contract) on behalf of the United 
States. 

(iii) Making decisions —— 
governmental functions such as planning, 
— programming and personnel 
selection. Services will be limited to making 
recommendations with final decision-making 
authority reserved for authorized AID direct- 
hire employees. 

{iv) Supervision of AID direct-hire U.S. 
citizen employees. 

{c) Withholdings and Fringe Benefits. 

(1) Personal services contractors (PSCs) are 
Government employees for purposes of title 
26 of the United States Code and are 
therefore subject to social security (FICA) 
and Federal income tax (FIT) withholdings. 
As employees, they are ineligible for the 
“foreign earned income” exclusion under the 
IRS regulations (see 26 CFR 1.911-3(c) (3)). 

(2) Personal services contractors are 
treated on par with other Government 
employees, except for programs based on any 
law administered by the Federal Office of 
Personnel Management {e.g., incentive 
awards, life insurance, health insurance, and 
retirement programs covered by 5 CFR parts 
530, 531, 831, 870, 871, and 890). While PSCs 
are ineligible to participate in any of these 
programs, the following fringe benefits are 
provided as a matter of policy: 

(i) The employer's FICA contribution for 
retirement purposes; 

(ii) A contribution against the actual costs 
of the PSC’s annual health and life insurance 
costs. Proof of health and life insurance 
coverage shall be submitted to the 
Contracting Officer before any contribution is 
made. 

(A) The contribution for health insurance 
shall not exceed 50% of the actual costs of the 
PSC’s annual health insurance and shall not 
exceed the maximum U.S. Government 
contribution for direct-hire personnel as 
announced annually by the Office of 
Personnel Management. 

(B) The contribution for life insurance shall 
be up to 50% of the actual costs of the PSC's 
annual life insurance costs, not to exceed 
$500.00 per year. 

(iii) PSCs shall receive the same percentage 
pay comparability adjustment as U.S. 
Government employees subject to the 
availability of Mission funds. 

{iv) PSCs shall receive a 3% annual step 
increase subject to satisfactory performance. 

(v) PSCs shall receive the following 
allowances and differentials provided in the 
State Department's Standardized Regulations 
(Government Civilians Foreign Areas) on the 
same basis as U.S. Government employees 
(except for resident hires, see paragraph 4{d) 
and section 11, General Provisions, 
Definitions Clause 24, “Resident Hire 
Personal Services Contractors”): 

(A) Temporary lodging allowance (Section 
120),2 

(B) Living quarters allowance {Section 
130),? 
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(C) Post allowance (Section 220),? 
(D) Supplemental post allowance (Section 
230),* 


(E) Separate maintenance allowance 
(Section 260),® 

(F) Education allowance (Section 270),* 

(G) Educational travel (Section 280),° 

(H) Post differential (Chapter 500), 

(I) Payments during evacuation/authorized 
departure (Section 600), and 

(J) Danger pay (Section 650). , 

Any allowance or differential that is not 
expressly stated in this paragraph is not 
authorized for any PSC unless a deviation is 
approved. 

(vi) PSCs and their authorized dependents 
may be entitled to health room services of the 
same type that are normally provided to AID 
direct-hire U.S. citizen employees. See 
General Provision entitled “Physical Fitness 
and Health Room Privileges.” 

(vii) PSCs are eligible to receive benefits 
for injury, disability, or death under the 
Federal Employees’ Compensation Act since 
the law is administered by the Department of 
Labor, not the Office of Personnel 
Management. 

(viii) PSCs are eligible to earn four hours of 
annual leave and four hours of sick leave for 
each two week period. However, PSCs with 
previous PSC service (not previous U.S. 
Government civilian or military service) earn 
either six hours of annual leave for each two 
week period if their previous PSC service 
exceeds 3 years, or eight hours of annual 
leave for each two week period if their 
previous PSC service exceeds 15 years. 

(3) A PSC who is a spouse of a current or 
retired Civil Service, Foreign Service, or 
Military Service member and who is covered 
by their spouse's Government health or life 
insurance policy is ineligible for the 
contribution under paragraph 4(c)(2)(ii) of 
this appendix. 

(4) Retired U.S. Government employees 
shall not be paid additional contributions for 
health or life insurance under their contract 
(since the Government will normally have 
already paid its contribution for the retiree) 
unless the employee can prove to the 
satisfaction of the Contracting Officer that 
his/her health and life insurance does not 
provide or specifically excludes coverage 
overseas. If coverage overseas is excluded, 
then eligibility as cited above applies. 

(5) Retired U.S. Government employees 
may be awarded Personal Services Contracts 
without any reduction in or offset against 
their Government annuity. 

(d) Resident Hire Personal Services 
Contractors. 

Resident hire PSCs are not eligible for any 
fringe benefits (except contributions for 
FICA, health insurance, and life insurance), 
including differentials and allowances, unless 
such individuals can demonstrate to the 
satisfaction of the Contracting Officer that 
they have received similar benefits and 
allowances from their immediately previous 
employer in the cooperating country or the 
Mission Director may determine that 


® Mission Directors may authorize per diem in 
lieu of these allowances. 

% These allowances are not authorized for short 
tours (i.e., less than a year). 


payment of such benefits would be consistent 
with the Mission's policy and practice and 
would be in the best interests of the U.S. 
Government. 

(e) Salary Setting. 

(1) Salaries for Personal Services 
Contractors shall be established based on the 
market value of the position being recruited 
for. This requires the Contracting Officer in 
coordination with the Project Officer to 
determine the correct market value (a salary 
range) of the position to be filled. The market 
value of the position then becomes the basis, 
along with the applicant’s certified salary 
history on the SF 171, “Personal 
Qualifications Statement,” for salary 
negotiations to be conducted by the 
Contracting Officer. The 171 must be retained 
in the permanent contract file. Salaries 
should be consistent with the FS/GS grade 
level equivalent that the position would 
normally warrant. 

(2) If approved by the Mission Director or 
the cognizant Assistant Administrator, based 
on written justification, salary may be 
negotiated based on the applicant's current 
earnings adjusted in accordance with the 
factors set out in paragraphs (e)(2) (i) through 
(iii) below. Current earnings must be certified 
by the Contractor on the SF 171, (see 
paragraph 6(b)(3) of this Appendix). This is 
guidance for establishing initial salaries not 
subsequent increases for the same Contractor 
performing the same function. 

(i) As a rule, up to a 3 percent increase 
above current earnings may be given. 
However, a 3 percent increase is awarded 
only to a PSC whose earnings are based on a 
period of twelve months or more; 2 percent 
for established earnings of less than twelve 
months but not less than four months; or 1 
percent for established earnings during the 
past four months. 

(ii) Additional percentages may be given 
for the following factors. If a PSC has worked 
in a developing country for more than two 
years, an additional 1 percent may be 
awarded. Education related to the area of 
specialization and above the minimum 
qualification required may warrant an 
additional 1 percent, and those specialties for 
which there is keen competition in the 
employment market or a serious shortage 
category nationwide may be awarded an 
additional 2 percent. In addition, related 
technical experience over 5 years may 
increase the percentage by 1 and over ten 
years by 3. 

(iii) All requests for an initial rate of pay 
above 10 percent over current earnings must 
be approved in writing by the appropriate 
Regional Assistant Administrator or Mission 
Director. Current earnings are actual earnings 
for work reasonably related to the position 
for which the applicant is being considered. 

(3) When an applicant has no current 
earnings history (e.g., a person returning to 
the workforce after an absence of a number 
of years) or when an applicant's current 
earnings history doesn’t accurately reflect the 
applicant's job market worth (e.g., a Peace 
Corps volunteer), every effort should be made 
to establish a market value for the position as 
a basis for negotiation, notwithstanding the 
lack of a current earnings history, provided 
that the applicant has the full qualifications 


for the job and could command a similar 
salary in the open job market. 

(4) Salaries in excess of the FS-1 level must 
also be approved by the appropriate Regional 
Assistant Administrator or Mission Director, 
as provided for in Appendix G of this 
chapter. 

(f) Incentive Awards. 

U.S. PSCs are not eligible to participate in 
any special awards programs. 

(g) Annual Salary Increase. 

PSC’s contracts written for more than one 
year should provide for a 3% annual increase 
based on satisfactory performance. 

(h) Pay Comparability Adjustment. 

PSCs shall receive the same percentage 
pay comparability adjustment as that 
received by U.S. Government employees 
subject to the availability of Mission funds. 


5. Soliciting for Personal Services Contracts 


(a) Project Officer’s Responsibilities. The 
Project Officer will prepare a written detailed 
statement of duties and a statement of 
minimum qualifications to cover the position 
being recruited for. The statement shall be 
included in the procurement request (e.g., 
AID Form 1350-1, Project Implementation 
Order/Technical Services (PIO/T)); the 
request shall also include the following 
additional information as a minimum: 

(1) The specific foreign location(s) where 
the work is to be performed, including any 
travel requirements (with an estimate of 
frequency); 

(2) The length of the contract, with 
beginning and ending dates, plus any options 
for renewal or extension; 

(3) The basic education, training, 
experience, and skills required for the 
position; 

(4) An estimate of what a comparable GS/ 
FS equivalent position should cost, including 
basic salary, allowances, and differentials, if 
appropriate; 

(5) A list of Government or host country 
furnished items (e.g., housing); and 

(6) If the PSC will be providing consulting 
services, include the justification required by 
AIDAR 737.270(b). 

(b) Contracting Officer’s Responsibilities. 

(1) The Contracting Officer will prepare the 
solicitation for personal services which shall 
contain: 

(i) Three sets of SF 171s and 171As. (Upon 
receipt, one copy of each 171 and 171A shall 
be forwarded to the Project Officer.) 

(ii) A detailed statement of duties or a 
completed position description for the 
position being recruited for. 

(iii) A copy of the prescribed contract 
Cover Page, Contract Schedule, General 
Provisions as appropriate, as well as the FAR 
Clauses to be incorporated by reference. 

(iv) A copy of Attachment 2C to chapter 2 
of AID Handbook 24, entitled Employee 
Responsibilities and Conduct. 

(2) The Contracting Officer shall comply 
with the requirements of AIDAR 706.302- 
70(c) as detailed in paragraph 5(c) below. 

(c) Competition. 

(1) Under AIDAR 706.302-70(b)(1), Personal 
Services Contracts are exempt from the 
requirements for full and open competition 
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with two limitations that must be observed 
by Contracting Officers: 

(i) Offers are to be requested from as many 
potential offerors as is practicable under the 
circumstances, and 

. (ii) A justification supporting less than full 
and open competition must be prepared in 
accordance with FAR 6.303. 

(2) A class justification was approved by 
the AID Procurement Executive on January 
20, 1987 which will satisfy the requirements 
of AIDAR 706.302-70{c)(2) for a justification 
in accordance with FAR 6.303 subject to the 
following conditions for use for Personal 
Services Contracts with U.S. citizens or U.S. 
resident aliens: 

(i) If recruited from the United States, the 
position was either publicized in a U.S. 
trade/professional/ technical publication, the 
Commerce Business Daily or a newspaper or 
similar publication, or the procedure in 
paragraph (iii) below was followed. 

(ii) If recruited locally, the position was 
publicized in the same way that the Mission 
announces direct hire U.S. citizen positions, 
or the procedure in paragraph (iii) below was 
followed. 

(iii) As an alternative to the procedures in 
paragraph (i) and (ii) above, at least 3 
individuals were considered by consulting 
source lists (e.g., applications or resumes on 
hand) or conducting other informal 
solicitation. 

Note: Coverage in paragraphs (2){i) thru (2) 
— to extensions or renewals of 

8. 


{iv) A copy of the class justification (which 
was distributed to all AID Contracting 
Officers via Contract Information Bulletin) 
must be included in the contract file, together 
with a written statement, signed by the 
Contracting Officer, that the contract is being 
awarded pursuant to AIDAR 706.302~70(b)(1); 
that the conditions for use of this class 
justification have been met; and that the cost 
of the contract is fair and reasonable. 

(3) Since the award of a Personal Services 
Contract is based on technical qualifications, 
not price, and since the SF 171, “Personal 
Qualifications Statement”, and SF 171A, 
“Continuation Sheet for Standard Form 171”, 
are used to solicit for such contracts, FAR 
subparts 15.4 and 15.5 and FAR parts 52 and 
53 are inappropriate and shall not be used. 
Instead, the solicitation and selection 
procedures outlined in this Appendix shall 
govern. 

(4) If the appropriate competitive procedure 
in paragraph (2) above is not followed, the 
Contracting Officer must prepare a separate 
justification as required under AIDAR 
708.302-70(c)({2). 


6. Negotiating a Personal Services Contract 


Negotiating a Personal Services Contract is 
significantly different from negotiating a 
nonpersonal services contract because it 
establishes an employer-employee 
relationship; therefore, the selection 
procedures are more akin to the personnel 
selection procedures. 

(a) Project Officer’s Responsibilities. The 
Project Officer shall be responsible for 
reviewing and evaluating the applications 
(i.e., SF 1718) received in response to the 
solicitation issued by the Contracting Officer. 


If deemed appropriate, interviews may be 
conducted with the applicants before the 
final selection is submitted to the Contracting 
Officer. 

(b) Contracting Officer’s Responsibilities. 

(1) The Contracting Officer shall forward a 
copy of each SF 171 received under the 
solicitation to the Project Officer for 
evaluation. 

(2) On receipt of the Project Officer's 
recommendation, the Contracting Officer 
shall conduct negotiations with the 
recommended applicant. Normally, the 
Contracting Officer shall negotiate only the 
salary (see the salary setting coverage in 
paragraph 4(e) of this Appendix). The terms 
and conditions of the contract, including 
differentials and allowances, are not 
negotiable or waivable without a properly 
approved deviation (see AIDAR 701.470). If 
the Contracting Officer can negotiate a salary 
that is fair and reasonable, then the award 
shall be made. 

(3) The Contracting Officer shall use the 
certified salary history on the SF 171 as the 
basis for salary negotiations, along with the 
market value of the position being recruited 
for, and the Project Officer's cost estimate. 

(4) The Contracting Officer will obtain two 
copies of IRS Form W-4, “Employee's 
Withholding Allowance Certificate” from the 
successful applicant. (Upon receipt, the 
Contracting Officer will forward one copy of 
the W-4 to the office of the Controller.) 

(5) The Contracting Officer will obtain four 
sets of SF 86, “Security Investigation Data for 
Sensitive Position” from the successful 
applicant if a security clearance is required 
for the position. 


7. Executing a Personal Services Contract 


Contracting activities, whether AID/W or 
Mission, may execute Personal Services 
Contracts, provided that the amount of the 
contract does not exceed the contracting 
authority that has been redelegated to them 
under Delegation of Authority No. 1103 “To 
the Assistant to the Administrator for 
Management, Concerning Acquisition 
Functions” (50 FR 23842), as amended (see 
AIDAR 702.170-10). 

In executing a Personal Service Contract, 
the Contracting Officer is responsible for 
insuring that: 

(a) The proposed contract is within his/her 
delegated authority; 

(b) A PIO/T covering the proposed contract 
has been received; 

(c) The proposed scope of work is 
contractible, contains a statement of 
minimum qualifications from the technical 
office requesting the services, and is suitable 
: the use of a Personal Services Contract in 

at: 

(1) Performance of the proposed work 
requires or is best suited for an employer- 
employee relationship, and is thus not suited 
to the use of a non-personal services 
contract; 

(2) The scope of work does not require 
performance of any function normally 
reserved for Federal employees (see 
paragraph 4(b) of this appendix); and 

(3) There is no apparent conflict of interest 
involved (if the Contracting Officer believes 
that a conflict of interest may exist, the 
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question should be referred to the cognizant 
legal counsel). 

(d) Selection of the Contractor is 
documented and justified. AIDAR 706.302- 
70(b)(1) provides an exception to the 
requirement for full and open competition for 
Personal Services Contracts abroad (see 
paragraph 5({c) of this Appendix); 

(e) The standard contract format 
prescribed for Personal Services Contracts 
(Sections 10, 11 and 12 to AIDAR Appendix 
D) is used; or that any necessary deviations 
are processed as required by AIDAR 701.470. 
(Note: The prescribed contract format is 
designed for use with Contractors who are 
residing in the U.S. when hired. If the 
contract is with a U.S. citizen residing in the 
cooperating country when hired, contract 
provisions governing physical fitness and 
travel/transportation expenses, and home 
leave, allowances, and orientation should be 
suitably modified (see paragraph 4(d) of this — 
Appendix). These modifications are not 
considered deviations subject to AIDAR 
701.470. Justification and explanation of these 
modifications is to be included in the contract 
file); 

(f) Orientation is arranged in accordance 
with General Provision 25; 

(g) The Contractor has submitted the 
names, address, and telephone numbers of at 
least two persons who may be notified in the 
event of an emergency (this information is to 
be retained in the contract file); 

(h) The contract is complete and correct 
and all information required on the contract 
Cover Page (AID Form 1420-36A) has been 
entered; 

(i) The contract has been signed by the 
Contracting Office and the Contractor, and 
fully executed copies are properly 
distributed; 

(j) The following clearances, approvals and 
forms have been obtained, properly 
completed, and placed in the contract file 
before the contract is signed by both parties: 

(1) Security clearance, including the 
completed SF 86, to the extent required by 
AID Handbook 6, Security; 

(2) Mission, host country, and project office 
clearance, as appropriate; 

(3) Medical clearance(s) for the Contractor 
and for each dependent who is authorized to 
travel to the overseas post based on a full 
medical examination(s) and certification of 
same by a licensed physician. The 
physician's certification must be in the 
possession of the Contracting Officer prior to 
any travel undertaken by Contractor or his/ 
her dependents; 

(4) One original executed IRS Form W-4 
entitled “Employee’s Withholding Allowance 
Certificate” and one copy shall be obtained. 
The original shall be sent to the Controller of 
the paying office and one shall be placed in 
the contract file; 

(5) The approval for any salary in excess ot 
FS-~1, in accordance with appendix G of this 
chapter; 

(6) A copy of the class justification or other 
appropriate explanation and support required 
by AIDAR 706.302-70, if applicable; 

(7) Any deviation to the policy or 
procedures of this appendix, processed and 
approved under AIDAR 701.470; 
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(8) A fully executed SF 171; 

(9) The Memorandum of Negotiation; and 

(10) The Contracting Officer’s signed 
certification that competition requirements 
have been met or satisfied as described in 
paragraph 5(c) of the policy text of Appendix 
D. The certification shall be a part of the 
Memorandum of Negotiations. 

(k) Funds for the contract are properly 
coligated to preclude violation of the Anti- 
Deficiency Act, 31 U.S.C. 1341 (the 
Contracting Officer ensures that the contract 
has been properly recorded by the 
appropriate accounting office prior to its 
release for the signature of the selected 
Contractor); 

(l) The Contractor receives and 
understands Attachment 2C of chapter 2, AID 
Handbook 24, General Personnel Policy, 
entitled “Employee Responsibilities and 
Conduct,” and a copy is attached to each 
contract, as provided for in paragraph 2(c) of 
General Provision 2, Section 11; 


(m) Agency conflict of interest 
requirements, as set out in Chapter 2D and 2° 
of AID Handbook 24, are met by the 
Contractor prior to his/her reporting for duty; 

(n) A copy of a Checklist for Personal 
Services Contractors which may be in the 
form set out above or another form 
convenient for the Contracting officer, 
provided that a form containing all of the 
information described in this paragraph 7 
shall be prepared for each PSC and placed in 
the contract file; 

(o) The block entitled, “Project No.” on the 
Cover Page of the contract format is 
completed by inserting the four-segment 
project number as prescribed in AID 
Handbook 18, Information Services; and 

(p) The Contractor understands that he/she 
is an employee of the United States for 
purposes of the Foreign Assistance Act of 
1961, as amended, and Title 26 United States 
Code. This subjects the employee to 
withholding for both FICA and Federal 
Income Tax and precludes the employee from 


receiving the Federal Earned Income Tax 
exclusion of 26 U.S.C. 911. See Special Note 
on the Cover Page. P 


8. Post Audit 


The Inspector General, or his/her designee, 
audits the Personal Services Contracts of all 
contracting activities for the purpose of 
ensuring conformance to applicable »olicy 
and regulations. 

9. Contracting Format 

The prescribed Contract Cover Page, 
Contract Schedule, and General Provisions 
for Personal Services Contracts covered by 
this appendix are included as follows: 


10. Form AID 1420-36, “Cover Page” and 
“Schedule” 


11. “General Provisions” 


12. FAR Clauses to be incorporated by 
reference in Personal Services Contracts. 


BILLING CODE 6116-01-M 
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Section 10 
AGENCY FOR INTERNATIONAL DEVELOPMENT 
WASHINGTON, D. C. 20523 


CONTRACT WITH A U.S. CITIZEN OR U.S. RESIDENT ALIEN FOR PERSONAL SERVICES ABROAD 
Negotiated Pursuant to Section 636(a)(3) of the Foreign Assistance} Contract Number 
Act of 1961, as amended, and Executive Order 11223 


Countsy of Performance Amount Obdligated 
: $ 


Contract For Project Number 


Contractor (Name, Street, City, State, Postal Zone) 


Contracting Office (Name and Address) 


Administered By (if other than Contracting Office) Estimated Completion Date 


Cognizant Scientific/Technica] Office (Name, Office Symbol, Accounting and Appropriation Data 
Address) 


PIO/T Number 


Appropriation Number 
Supervising Officer 


Budget Plan Code 
This ts a Consulting Services Contract (AIDAR 737.272) 


CT) Yes 0 No Social Security Number 


Payment Will Be Made By Type of Advance (“X” Appropriate Box) 


O INITIAL O NONE AUTHORIZED 


The United States of America, hereinafter called the Government, represented by the Contracting Office executing this contract, and the 
Contractor agree that the Contractor shall perform all the services set forth in the attached Schedule, for the consideration stated therein. 
The rights and obligations of the parties to this contract shall be subject to and governed by the Schedule and the General Provisions. To 
the extent of any inconsistency between the Schedule or the General Provisions and any specifications or other provisions which are made a 
part of this contract, by reference or otherwise, the Schedule and the General Provisions shall control. To the extent of any inconsistency 
between the Schedule and the General Provisions, the Schedule shall control. 


SPEQAL NOTE: Asan employee for purposes of Section 636(2)(3) of the Poreign Assistance Act of 1961, as amended, (22 USC 2396(e)(3)). 


the Contrector is generally en employee of the United States for purposes of laws other thea those administered by the 
Olfice of Persoane! Management (i.¢., Title 5, United States Code). This includes being an employee of the United States 
for purposes of Title 26, United States Code, which subjects the Contractor to withholding for both PICA aad Federal 
iacome Tex, and precludes the Contractor from receiving the federal earned income tax exclusion of 26 USC Section 911. 


(Fill In Appropriate Spaces) 


This Contract consists of this Cover Page, the Schedule of pages, including the Table of Contents, 
the General Provisions (Section 11 dated }. 
and Section 13 FAR Clauses by reference. 


UNITED STATES OF AMERICA 
AGENCY FOR INTERNATIONAL DEVELOPMENT 


Signature of Contractor By (Signature of Contracting Officer) 


Typed or Printed Name Typed or Printed Name 


Date Date 


AID 1420-36A (7-90) 
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PRIVACY ACT STATEMENT 


This information is provided pursuant to Public Law 93-579 (Privacy Act of 1974), December 31, 1974, 
for individuals who complete this form. " 


The Executive Office of the President, Office of Management and Budget has required that all depart- 
ments and agencies comply with the reporting requirements of Section 6041 of the Internal Revenue 
Code. Section 6041 states that all departments and agencies making payments totaling $600.00 or more in 
one year to a recipient for services provided must be reported to the Internal Revenue Service (IRS). The 
SSN and all financial numbers will be disclosed to the Agency for International Development (A.I.D.) 
payroll office personnel and personnel in the Department of Treasury, Division of Disbursements. A.I.D. 
will use this SSN to complete Form W-2 of the Code on employee compensation. Disclosure by the per- 
sonal services contractor of the SSN is necessary to obtain the services, benefits or processes provided by 
this contract. Disclosure of the SSN may be made outside A.I.D. (a) pursuant to any applicable routine 
use listed in A.I.D.’s Notice for implementing the Privacy Act as published in the Federal Register, or 
(b) when disclosure by virtue of a contract being a public document after signatures is authorized under 
the Freedom of Information Act. 


BILLING CODE 6116-01-C 
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Table of Contents 
Schedule 


(The illustrated Schedule consists of this 
Table of Contents and Articles EVI.) 
Article —Statement of Duties 
Article Il—Period of Service Overseas 
Article il—Contractor’s Compensation and 
Reimbursement in U.S. Dollars 
Article [V—Costs Reimbursable and Logistic 
Support 
Article V—Precontract Expenses 
Article VI—Additional Clauses 


General Provisions 


The following provisions numbered as 
shown below omitting number(s) are 


the General Provisions {GPs} of this Contract: 


1. Definitions 

2. Laws and Regulations Applicable Abroad 

3. Physical Fitness and Health Room 
Privileges 

4. Workweek and Compensation (Pay 
Comparability Adjustments) 

5. Leave and Holidays 

6. Differential and Allowances 

7. Social Security and Federal Income Tax 

8. Advance of Dollar Funds 

9. Insurance 

10. Travel and Transportation Expenses 

11. Preference for U.S.-Flag Air Carriers 
(FAR 52.247-63) 

12. Payment 

13. Conversion of U.S. Dollars to Local 
Currency 

14. Post of Assignment Privileges 

15. Security Requirements 

16. Contractor-Mission Relationships 

17. Termination 

18. Release of Information 

19. Officials Not to Benefit 

20. Notices 

21. Reports 

22. Use of Pouch Facilities 

23. Biographical Data 

24. Resident Hire PSC 

25. Orientation and Language Training 


For each tour of duty, attach the 
applicable General Provisions. 


Schedule 


Note: Use of the following Schedule 
Articles are not mandatory. They are 
intended to serve as guidelines for 
contracting offices in drafting contract 
schedules. Article language may be changed 
to suit the needs of the particular contract. 


Article I-—Statement of Duties 


(The statement of duties shall include: 

A. General statement of the purpose 
of the contract. 

B. Statement of duties to be 
performed. 

C. Any AID consultation or 
orientation.) 


Article II—Period of Service Overseas 


Within ___ days after written notice 
from the Contracting Officer that all 
clearances, including the doctor’s 
certification required under General 
Provisions Clause 3, have been received 
or unless another date is specified by 


the Contracting Officer in writing, the 
Contractor shall proceed to 
where he/she shall promptly commence 
performance of the duties specified 
above. The Contractor’s period of 
service overseas shall be approximately 
in __. (Specify time of duties 
in each location as well as authorized 
stopovers with purpose of each.) 


Article III—Contractor’s Compensation 
and Reimbursement in U.S. Dollars 


A. Except to the extent reimbursement 
therefor is payable in the currency of the 
Cooperating Country pursuant to Article 
IV, AID shall pay the Contractor 
compensation after it has accrued and 
reimburse him/her in U.S. dollars for 
necessary and reasonable costs actually 
incurred by him/her in the performance 
of this contract within the categories 
listed in paragraph C, below, and 
subject to the conditions and limitations 
applicable thereto as set out herein and 
in the attached General Provisions (GP). 

B. The amount budgeted and available 
as personal compensation to the 
Contractor is calculated to cover a 
calendar period of approximately ___ 
(days) (weeks) (months) (years) which is 
to include (1) vacation, sick, and home 
leave which may be earned during the 
Contractor’s tour of duty (GP Clause 5) 
(2) ___ days for authorized travel (GP 
Clause 10) and (3) ___ days for 
orientation and consultation in the 
United States (GP Clause 27). 

C. Allowable Costs: 

1. Compensation at the rate of $____ 
per (year} (month) (week) (day). 
Adjustments in compensation (pay) for 
periods when the Contractor is not in 
compensable pay status shall be 
calculated as follows: Rate of $____ 
per (day} (hour). 

Contingency for Compensation (Pay 
Comparability} Adjustments. $___. 

Annual Salary increase (3%) 

2. Overtime (Untess specifically 
authorized in the Schedule of this 
contract, no overtime hours shall be 
allowed hereunder.} $ WW. 

*3. Overseas Differential (Ref. GP 
Clause No. 6.) Rate and 
Contingency $___ $__. 

**4. Allowances in Cooperating 
Country (Ref. GP Clause 6.) 


*H post differential is applicable to the assigned 
post, a contingency for the adjusted amount of 
differential resulting from compensation (pay 
comparability) adjustment should be included. 

**Do not include the value of any costs to be paid 
or reimbursed in local currency. 
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**5. Travel and Transportation (Ref. 
GP Clause 10.} {Includes the value of 
GTRs furnished by the Government, not 
payable to Contractor). $——. 

a. United States $__. 

b. International $____. 

c. Cooperating and Third Country 
Disseenis 


Subtotal ltem5 $_. 

**6§. Subsistence or Per Diem (Ref. GP 
Clause 10.) 

a. United States $__. 

b. International $___. 

c. Cooperating and Third Country 
| es 


Subtotal item6 ¢—_. 

7. Other Direct Costs. 

a. Health and Life Insurance (Ref. GP 
Clause 9.) $3. 

b. Precontract Costs, passport, visa, 
inoculations, etc. (Ref. GP Clause 8.} 
a 

c. Physical Examination (Ref. GP 
Clause 3.) $__. 


d. Communications, Miscellaneous. 


| 
Subtotal Item7 $—__. 
8. F.L.C.A.—U.S.C. contribution {not 
payable to Contractor). $ __. 
Total estimated costs (lines 1 thru 8). 


D. Maximum U.S.-Dollar Obligation: 
In no event shall the maximum U.S.- 
dollar obligation under this contract, 
exceed $____.. Contractor shall keep a 
close account of all obligations he/she 
incurs and accrues hereunder and 
promptly notify the Contracting Officer 
whenever in his/her opinion the said 
maximum is not sufficient to cover all 
compensation and costs reimbursable in 
U.S. dollars which he/she anticipates 
under the contract. 


Article 1V—Costs Reimbursable and 
Logistic Support 


A. General: The Contractor shall be 
provided with or reimbursed in local 
currency ( ) for the following: 

[Complete] 

B. Method of Payment of Local 
Currency Costs: Those contract costs 
which are specified as local currency 
costs in paragraph A above, if not 
furnished in kind by the cooperating 
government or the Mission, shalt be paid 
to the Contractor in a manner adapted 
to the local situation, based on vouchers 
submitted in accordance with General 
Provision Clause 12. The documentation 
for such costs shall be on such forms 
and in such manner as the Mission 
Director shall prescribe. 


Article V—Precontract Expenses 


No expense incurred before execution 
of this contract will be reimbursed 
unless such expense was incurred after 





7576 


receipt and acceptance of a precontract 
expense letter issued to the Contractor 
by the Contracting Officer, and then 
only in-accordance with the provisions 
and limitations contained in such letter. 
The rights and obligations created by 
such letter shall be considered as 
merged into this contract. 


Article VI—Additional Clauses 


(Additional Schedule clauses may be 
added such as the implementation of 
General Provisions or Additional 
clauses.) 


Section 11. General Provisions Contract 
With a U.S. Citizen or a U.S. Resident 
Alien for Personal Services Abroad 


The following clauses are to be used 
(when applicable), for both tours of duty 
of less than 1 year as well as 1 year or 
more. 


Index of Clauses 


1. Definitions (June 1990) 
2. Laws and Regulations Applicable Abroad 
(Dec 1985) 
3. Physical Fitness and Health Room 
Privileges (June 1990) 
4. Workweek and Compensation (Pay 
Comparability Adjustments) (Dec 1985) 
5. Leave and Holidays (June 1990) 
6. Differential and Allowances (June 1990) 
7. Social Security, Federal Income Tax, and 
Foreign Earned Income (June 1990) 
8. Advance of Dollar Funds {Dec 1985) 
9. Insurance (June 1990) 
10. Travel and Transportation Expenses 
(June 1990) 
11. Preference for U.S.-Flag Air Carriers (Apr 
1984) (FAR 52.247-63) 
12. Payment (June 1990) 
13. Conversion of U.S. Dollars to Local 
Currency (Dec 1985) 
14. Post of Assignment Privileges (June 1990) 
15. Security Requirements (Dec 1985) 
16. Contractor-Mission Relationships (Dec 
1985) 
17. Termination (Nov 1989) 
18. Release of Information (Dec 1985) 
19. Officials Not To Benefit [(Apr 1984) (FAR 
52.203-5)] 
20. Notices (Dec 1985) 
21. Reports (June 1987) 
22. Use of Pouch Facilities (Dec 1985) 
23. Biographical Data (June 1990) 
24. Resident Hire PSC (June 1990) 
25. Orientation and Language Training (Dec 
1985) 


1. Definitions (June 1990) 


(a) “AID” shall mean the Agency for 
International Development. 

(b) “Administrator” shall mean the 
Administrator or the Deputy 
Administrator of AID. 

(c) “Contracting Officer” shall mean a 
person with the authority to enter into, 
administer, and/or terminate contracts 
and make related determinations and 
findings. The term includes certain 
authorized representatives of the 
Contracting Officer acting within the 


limits of their authority as delegated by 
the Contracting Officer. 

(d) “Contractor” shall mean the 
individual engaged to serve under this 
contract. 

(e) “Cooperating Country” shall mean 
the foreign country in or for which 
services are to be rendered hereunder. 

(f) “Cooperating Government” shall 
mean the government of the Cooperating 
Country. 

(g) “Government” shall mean the 
United States Government. 

(h) “Local currency’” shall mean the 
currency of the Cooperating Country. 

(i) “Mission” shall mean the United 
States AID Mission to, or principal AID 
office in, the Cooperating Country. 

(j) “Mission Director” shall mean the 
principal officer in the Mission in the 
Cooperating Country, or his/her 
designated representative. 

(k) “Project Officer” shall mean the 
AID official to whom the Contractor 
reports, and who is responsible for 
monitoring the Contractor's 
performance. 

(1) “Tour of duty” shall mean the 
Contractor's period of service under this 
contract and shall include orientation in 
the United States (less language 
training), authorized leave, and 
international travel. 

(m) “Traveler” shall mean (i) the 
Contractor in authorized travel status or 
(ii) dependents of the Contractor who 
are in authorized travel status. 

(n) “Dependents” means: (1) Spouse. 

(2) Children (including step and 
adopted children) who are unmarried 
and under 21 years of age or, regardless 
of age, are incapable of self-support. 

(3) Parents (including step and legally 
adoptive parents) of the employee or of 
the spouse, when such parents are at 
least 51 percent dependent on the 
Contractor for support. 

(4) Sisters and brothers (including step 
or adoptive sisters or brothers) of the 
Contractor, or of the spouse, when such 
sisters and brothers are at least 51 
percent dependent on the Contractor for 
support, unmarried and under 21 years 
of age, or regardless of age, are 
incapable of self-support. 

(o) “U.S. Resident Alien”, as used in 
this contract, shall mean an alien 
immigrant, legally resident in the United 
States, the Commonwealth of Puerto 
Rico, or the possessions of the United 
States, and having a valid “Alien 
Registration and Receipt Card” 
(Immigration and Naturalization Service 
forms I-151 or I-551). 

(p) “Resident Hire Personal Services 
Contractor (PSC) means a USS. citizen 
who, at the time of hiring as a PSC, 
resides in the Cooperating Country (1) 
as a spouse or dependent of a U.S. 
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citizen employed by a U.S. Government 
Agency or under any U.S. Government- 
financed contract or agreement, or (2) 
for reasons other than for employment 
with a U.S. Government Agency or 
under any U.S. Government-financed 
contract or agreement. A U.S. citizen for 
purposes of this definition also includes 
a person who at the time of contracting, 
is a lawfully admitted permanent 
resident of the United States. 


2. Laws and Regulations Applicable 
Abroad (Dec. 1985) 


(a) Conformity to Laws and 
Regulations of the Cooperating Country. 
Contractor agrees that, while in the 
Cooperating Country, he/she as well as 
authorized dependents shall abide by all 
applicable laws and regulations of the 
Cooperating Country and political 
subdivisions thereof. 

(b) Purchase or Sale of Personal 
Property or Automobiles. To the extent 
permitted by the Cooperating Country, 
the purchase, sale, import, or export of 
personal property or automobiles in the 
Cooperating Country by the Contractor 
shall be subject to the same limitations 
and prohibitions which apply to Mission 
U.S.-citizen direct-hire employees. 

(c) Code of Conduct. The Contractor 


- shall, during his/her tour of duty under 


this contract, be considered an 
“employee” (or if his/her tour of duty is 
for less than 130 days, a “special 
Government employee”) for the 
purposes of, and shall be subject to, the 
provisions of 22 CFR 10, “Employee 
Responsibilities and Conduct” 
(Attachment 2C to Chapter 2 of AID 
Handbook 24). The Contractor 
acknowledges receipt of a copy of said 
provisions by his/her acceptance of this 
contract. 


3. Physical Fitness and Health Room 
Privileges (June 1990) 


(a) Physical Fitness. (1) The 
Contractor shall be required to be 
examined by a licensed doctor of 
medicine, and the Contractor shall _ 
obtain from the doctor a certificate that, 
in the doctor's opinion, the Contractor is 
physically qualified to engage in the 
type of activity for which he/she is to be 
employed under the contract and is 
physically qualified to reside in the 
Cooperating Country. A copy of the 
certificate shall be provided to the 
Contracting Officer prior to the 
Contractor's departure for the 
Cooperating Country, or if this contract 
is entered into in the Cooperating 
Country, the Contractor shall provide 
the certificate before he/she starts work 
under the contract. The Contractor shall 
be reimbursed not to exceed $100 for the 
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cost of the physical examination, plus 
reimbursement of charges for 
immunizations if such costs are not 
covered by the Contractor's health 
insurance policy. 

(2) For contract periods of thirteen (13) 
months or more (unless specifically 
authorized for less) the Contractor shall 
obtain a physical examination for 
himself/ herself plus any authorized 
dependents by a licensed doctor of 
medicine. The Contractor shall require 
the doctor to certify that, in the doctor's 
opinion, the Contractor’s authorized 
dependents are physically qualified to 
reside in the Cooperating Country. A 
copy of the certificate shall be provided 
to the Contracting Officer prior to the 
dependent’s departure for the 
Cooperating Country. 

(3) End of tour—the Contractor and 
his/her authorized dependents are 
authorized physical examinations within 
60 days after completion of the 
Contractor’s tour of duty. 

(4) Reimbursement—the Contractor 
shall be reimbursed for the physical 
examinations mentioned in paragraphs 
(b) and (c) above as follows: (1} Not to 
exceed $100 per examination for the 
Contractor and his/her dependents of 12 
years of age and over and (2) $40 per 
examination for Contractor's 
dependents under 12 years of age. The 
Contractor shall also be reimbursed for 
the cost of immunizations. 

(b) Health Room Privileges. Health 
room services of the same type that are 
normally provided to AID direct-hire 
U.S. citizen employees may be available 
only for U.S. citizen Contractors and 
their authorized dependents (regardless 
of citizenship) at the post of duty. These 
services do not include hospitalization, 
or predeparture or end of tour medical 
examinations. The services do include- 
such medications as may be available, 
immunizations and preventive health 
measures, diagnostic examinations and 
advice, emergency treatment, and home 
visits as medically indicated. 


4. Workweek and Compensation (Pay 
Comparability Adjustments) (Dec. 1985) 


(a) Workweek. The Contractor's 
workweek shall not be less than 40 
hours, unless otherwise provided in the 
Contract Schedule, and shal! coincide 
with the workweek for those employees 
of the Mission or the Cooperating 
Country agency most closely associated 
with the work of this contract. If the 
contract is for less than full time (40 
hours weekly), the annual and sick 
leave earned shall be prorated (see the 
General Provision of this contract 
entitled Leave and Holidays). 

(b) Compensation (Pay Comparability) 
Adjustments. The Contractor's 


compensation shall be adjusted to 
reflect the pay comparability 
adjustments which are granted from 
time to time to U.S. direct-hire 
employees by Executive Order for the 
statutory pay systems. Any adjustments 
authorized are subject to the availability 
of Mission funds and shall not exceed 
that percentage stated in the Executive 
Order granting the adjustment. Further, 
the adjusted compensation may not 
exceed the maximum FS-1 annual 
compensation (or the equivalent daily 
rate}. 


5. Leave and Holidays (June 1990) 


(a} Vacation Leave. (1) The Contractor 
shall earn vacation leave at the rate of 
13 workdays per annum or 4 hours every 
2 weeks. However, no vacation shall be 
earned if the tour of duty is less than 90 
days. 

(2) Notwithstanding paragraph (a}{1) 
above, if the Contractor has had 
previous PSC service {i.e., has served 
under other personal services contracts 
(PSCs) covered by Sec. 636(a){3) of the 
FAA), he/she shall earn vacation leave 
at the rate of either 6 hours every two 


- weeks for cumulative PSC service 


exceeding 3 years, or 8 hours every two 
weeks for cumulative PSC service 
exceeding 15 years. Former Civil 
Service, Foreign Service, or a Military 
Service experience is not creditable 
towards PSC service for annual leave 
purposes. 

(3) It is understood that vacation leave 
is provided under this contract primarily 
for the purposes of affording necessary 
rest and recreation during the tour of 
duty in the Cooperating Country. The 
Contractor in consultation with the AID 
Mission shall develop a vacation leave 
schedule early in his/her tour of duty 
taking into consideration project 
requirements, employee preference and 
other factors. All vacation leave earned 
by the Contractor must be used during 
his/her tour of duty. All vacation leave 
earned by the Contractor but not taken 
by the end of his/her tour of duty will be 
forfeited unless the requirements of the 
project precluded the employee from 
taking such leave and the Contracting 
Officer, with the endorsement of the 
Mission, approves one of the following 
as an alternative: 

(i) Taking, during the concluding 
weeks of the employee's tour, leave not 
permitted under (a)(3) of this clause, or 

(ii) Lamp-sum payment for leave not 
taken provided such leave does not 
exceed the number of days which can be 
earned by the employee during a twelve 
month period. 

(4) With the approval of the Mission 
Director, and if the circumstances 
warrant, a Contractor may be granted 
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advance vacation leave in excess of that 
earned, but in no case shall a Contractor 
be granted advance vacation leave in 
excess of that which he/she will earn 
over the life of the contract. The | 
Contractor agrees to reimburse AID for 
leave used in excess of the amount 
earned during the Contractor’s 
assignment under the contract. 

(b) Sick Leave. Sick leave is earned at 
a rate not to exceed I3 workdays per 
annum or 4 haurs every 2 weeks. 
Unused sick leave may be carried over 
under an extension of this contract but 
the Contractor will not be compensated 
for unused sick leave at the completion 
of this contract. 

(c) Home Leave. (1) Home leave is 
leave earned for service abroad for use 
only in the United States, in the 
Commonwealth of Puerto Rico, or in the 
possessions of the United States. 

(2} A Contractor who is a U.S. citizen 
or U.S. resident alien and has served at 
least 2 years overseas, as defined in 
paragraph (c)(4) below, under this 
contract, and has not taken more than 30 
workdays leave (vacation, sick, or leave 
without pay) in the United States, may 
be granted home leave of not more than 
15 calendar days for each such year of 
service overseas; provided, that the 
Contractor agrees to return overseas 
upon completion of home leave under an 
additional 2 year appointment, or for 
such shorter period of not less than 1 
year of overseas service under the 
contract as the Mission Director may 
approve in advance. Home leave must 
be taken in the United States, the 
Commonwealth of Puerto Rico, or the 
possessions of the United States, and 
any days spent elsewhere will be 
charged to vacation leave or leave 
without pay. 

(3) Notwithstanding the requirement 
in paragraph (c)(2) above, that the 
Contractor must have served 2 years 
overseas under this contract to be 
eligible for home leave, the Contractor 
may be granted advance home leave 
subject to all of the following conditions: 

(i) Granting of advance home leave 
would in each case serve to advance the 
attainment of the objectives of this 
contract; 

(ii) The Contractor shall have served a 
minimum of 18 months in the 
Cooperating Country on his/her current 
tour of duty under this contract; and 

(iii) The Contractor shall have agreed 
to return to the Cooperating Country to 
serve out the remainder of his/her 
current tour of duty and an additional 2 
year appointment under this contract, or 
such other additional appointment of not 
less than 1 year of overseas service as 
the Mission Director may approve. 
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(4) The period of service overseas 
required under paragraph (c)(2), or 
paragraph (c)(3) above, shall include the 
actual days in orientation in the United 
States (less language training) and the 
actual days overseas beginning on the 
date of departure from the U.S. port of 
embarkation on international travel and 
continuing, inclusive of authorized 
delays en route, to the date of arrival at 
the U.S. port of debarkation from 
international travel. Allowable vacation 
and sick leave taken while overseas, but 
not leave without pay, shall be included 
in the required period of service 
overseas. An amount equal to the 
number of days of vacation and sick 
leave taken in the United States, the 
Commonwealth of Puerto Rico, or the 
possessions of the United States will be 
added to the required period of service 
overseas. 

(5) Salary during travel to and from 
the United States for home leave will be 
limited to the time required for travel by 
the most expeditious air route. The 
Contractor will be responsible for 
reimbursing AID for payments made 
during home leave if, in spite of the 
undertaking of the new appointment, the 
Contractor, except for reasons beyond 
his/her control as determined by the 
Contracting Officer, does not return 
overseas and complete the additional 
required service. Unused home leave is 
not reimbursable under this contract. 

(6) To the extent deemed necessary by 
the Contracting Officer, a Contractor in 
the United States on home leave may be 
authorized to spend not more than 5 
days in work status for consultation at 
AID/Washington before returning to 
post of duty. Consultation at locations 
other than AID/Washington as well as 
any time in excess of 5 days spent for 
consultation, must be approved by the 
Mission Director or the Contracting 
Officer. 

(d) Holidays. The Contractor, while 
serving abroad, shall be entitled to all 
holidays granted by the Mission to 
U.S.citizen direct-hire employees. 

(e) Military Leave. Military leave of 
not more than 15 calendar days in any 
calendar year may be granted to a 
Contractor who is a reservist of the 
Armed Forces, provided that military 
leave has been approved in advance by 
the Contracting Officer or the Mission 
Director. A copy of any such approval 
shall be provided to the Contracting 
Officer. 

(f) Leave Without Pay. Leave without 
pay may be granted only with the 
written approval of the Contracting 
Officer or Mission Director. 

(g) Leave Records. The Contractor 
shall maintain current leave records for 
himself/herself and make them 


available, as requested by the Mission 
Director or the Contracting Officer. 


6. Differential and Allowances (June 
1990) 


(a) The following differential and 
allowances will be granted to the 
Contractor and his/her authorized 
dependents to the same extent and on 
the same basis as they are granted to 
U.S. citizen direct-hire employees at the 
Mission by the Standardized 
Regulations (Government Civilians, 
Foreign Areas), as from time to time 
amended, except as noted to the 
contrary below: 


(1) Post Differential 
(2) Living Quarters 
Allowance 


(3) Temporary Lodging 
Allowance. 


Allowance. 

(9) Danger Pay 
Allowance. 

(10) Educational Travel.... 


(i) Post differential. Post differential is 
an additional compensation for service 
at places in foreign areas where 
conditions of environment differ 
substantially from conditions of 
environment in the continental United 
States and warrant additional 
compensation as a recruitment and 
retention incentive. In areas where post 
differential is paid to AID direct-hire 
employees, post differential not to 
exceed the percentage of salary as is 
provided such AID employees in 
accordance with the Standardized 
Regulations (Government Civilians, 
Foreign Areas) chapter 500 (except the 
limitation contained in section 552, 
“Ceiling on Payment”) Tables-chapter 
900, as from time to time amended, will 
be reimbursable hereunder for 
employees in respect to amounts earned 


during the time such employees actually 


spend overseas on work under this 
contract. When such post differential is 
provided to the Contractor, it shall be 
payable beginning on the date of arrival 
at the post of assignment and continue, 
including periods away from post on 
official business, until the close of 
business on the day of departure from 
post of assignment en route to the 
United States. Sick or vacation leave 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Rules and Regulations 


taken at or away from the post of 
assignment will not interrupt the 
continuity of the assignment or require a 
discontinuance of such post differential 
payments, provided such leave is not 
taken within the United States or the 
territories of the United States. Post 
differential will not be payable while 
the employee is away from his/her post 
of assignment for purposes of home - 
leave. Short-term employees shall be 
entitled to post differential beginning 
with the forty-third (43rd) day at post. 

(ii) Living quarters allowance. Living 
quarters allowance is an allowance 
granted to reimburse an employee for 
substantially all of his/her cost for 
either temporary or residence quarters 
whenever Government-owned or 
Government-rented quarters are not 
provided to him/her at his/her post 
without charge. Such costs are those 
incurred for temporary lodging 
(temporary lodging allowance) or one 
unit of residence quarters (living 
quarters allowance) and include rent, 
plus any costs not included therein for 
heat, light, fuel, gas, electricity and 
water. The temporary lodging allowance 
and the living quarters allowance are 
never both payable to an employee for 
the same period of time. The Contractor 
will receive living quarters allowance 
for payment of rent and utilities if such 
facilities are not supplied. Such 
allowance shall not exceed the amount 
paid AID employees of equivalent rank 
in the Cooperating Country, in 
accordance with either the Standardized 
Regulations (Government Civilians, 
Foreign Areas), chapter 130, as from 
time to time amended, or other rates 
approved by the Mission Director. 
Subject to the written approval of the 
Mission Director, short-term employees 
may be paid per diem (in lieu of living 
quarters allowance) at rates prescribed 
by the Federal Travel Regulations, as 
from time to time amended, during the 
time such short-term employees spend 
at posts of duty in the Cooperating 
Country under this contract. In 
authorizing such per diem rates, the 
Mission Director shall consider the 
particular circumstances involved with 
respect to each such short-term 
employee including the extent to which 
meals and/or lodging may be made 
available without charge or at nominal 
cost by an agency of the United States 
Government or of the Cooperating 
Government, and similar factors. 

(iii) Temporary lodging allowance. 
Temporary lodging allowance is a 
quarters allowance granted to an 
employee for the reasonable cost of 
temporary quarters incurred by the 
employee and his/her family for a 
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period not in excess of (i) three months 
after first arrival at a new post ina 
foreign area or a period ending with the 
occupation of residence (permanent) 
quarters, if earlier, and (ii) one month 
immediately preceding final departure 
from the post subsequent to the 
necessary vacating of residence 
quarters. The Contractor will receive 
temporary lodging allowance for 
himself/ herself and authorized 
dependents, in lieu of living quarters 
allowance, not to exceed the amount set 
forth in the Standardized Regulations 
(Government Civilians, Foreign Areas), 
chapter 120, as from time to time 
amended. 

{iv) Post allowance. Post allowance is 
a cost-of-living allowance granted to an 
employee officially stationed at a post 
where the cost of living, exclusive of 
quarters cost, is substantially higher 
than in Washington DC. The Contractor 
will receive post allowance payments 
not to exceed those paid AID employees 
in the Cooperating Country, in 
accordance with the Standardized 
Regulations (Government Civilians, 
Foreign Areas), chapter 220, as from 
time to time amended. 

(v) Supplemental post allowance. 
Supplemental post allowance is a form 
of post allowance granted to an 
employee at his/her post when it is 
determined that assistance is necessary 
to defray extraordinary subsistence 
costs. The Contractor will receive 
supplemental post allowance payments 
not to exceed the amount set forth in the 
Standardized Regulations (Government 
Civilians, Foreign Areas), chapter 230, 
as from time to time amended. 

(vi) Payments during evacuation. The 
Standardized Regulations (Government 
Civilians, Foreign Areas] provide the 
authority for efficient, orderly, and 
equitable procedure for the payment of 
compensation, post differential and 
allowances in the event of an emergency 
evacuation of employees or their 
dependents, or both, from duty stations 
for military or other reasons or because 
of imminent danger to their lives. If 
evacuation has been authorized by the 
Mission Director, the Contractor will 
receive payments during evacuation for 
himself/herself and authorized 
dependents evacuated from their post of 
assignment in accordance with the 
Standardized Regulations (Government 
Civilians, Foreign Areas), chapter 600, 
and the Federal Travel Regulations, as 
from time to time amended. 

(vii) Educational allowance. 
Educational allowance is an allowance 
to assist the Contractor in meeting the 
extraordinary and necessary expenses, 
not otherwise compensated for, incurred 
by reason of his/her service in a foreign 


area in providing adequate elementary 
and secondary education for his/her 
children. The Contractor will receive 
educational allowances payments for 
his/her dependent children in amounts 
not to exceed those set forth in 
(Standardized Regulations Government 
Civilians, Foreign Areas), chapter 270, 
as from time to time amended. 

(viii) Separate maintenance 
allowance. Separate maintenance 
allowance is an allowance to assist an 
employee who is compelled by reason of 
dangerous, notably unhealthful, or 
excessively adverse living conditions at 
his/her post of assignment in a foreign 
area, or for the convenience of the 
Government, to meet the additional 
expense of maintaining his/her 
dependents elsewhere than at such post. 
The Contractor will receive separate 
maintenance allowance payments not to 
exceed that made to AID employees in 
accordance with the Standardized 
Regulations (Government Civilians, 
Foreign Areas), Chapter 260, as from 
time to time amended. 

(ix) Danger pay allowance. Danger 
pay allowance is an allowance to 
provide additional compensation above 
basic compensation to employees in 
foreign areas where civil insurrection, 
civil war, terrorism or wartime 
conditions threaten physical harm or 
imminent danger to the health or well- 
being of the employee. The danger pay 
allowance is in lieu of that part of the 
post differential which is attributable to 
political violence. Consequently, the 
post differential may be reduced while 
danger pay is in effect to avoid dual 
crediting for political violence. The 
contractor shall be allowed danger pay 
allowance not to exceed that paid AID 
employees in the Cooperating Country, 
in accordance with the Standardized 
Regulations (Government Civilians, 
Foreign Areas), chapter 650, as from 
time to time amended. 

(x) Educational travel. Educational 
travel is travel to and from a school in 
the United States for secondary 
education (in lieu of an educational 
allowance) and for college education. 
The Contractor will receive educational 
travel payments for his/her dependent 
children provided such payment does 
not exceed that which would be payable 
in accordance with the Standardized 
Regulations (Government Civilians, 
Foreign Areas), chapter 280, as from 
time to time amended. Educational 
travel shall not be authorized for 
Contractors whose assignment is less 
than two years. 

The allowances provided in 
paragraphs 1 through 10 of this provision 
shall be paid to the Contractor in doHars 
or in the currency of the Cooperating 
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Country in accordance with practice 
prevailing at the Mission, or the Mission 
Director may direct that the Contractor 
be paid a per diem in lieu thereof as 
prescribed by the Standardized 
Regulations (Government Civilians, 
Foreign Areas), as from time to time 
amended. 


7. Social Security, Federal Income Tax, 
and Foreign Earned Income (June 1990) 


(a) Since the Contractor is an 
employee, F.I.C.A. contributions and 
U.S. Federal Income Tax withholding 
shall be deducted in accordance with 
regulations and rulings of the Social 
Security Administration and the U.S. 
Internal Revenue Service, respectively. 


(b) As an employee, the Contractor is 
not eligible for the “foreign earned 
income” exclusion under the IRS 
regulations (see 26 CFR 1.911-3(c)(3)). 


8. Advance of Dollar Funds (DEC 1985) 


If requested by the Contractor and 
authorized in writing by the Contracting 
Officer, AID will arrange for an advance 
of funds to defray the initial cost of 
travel, travel allowances, authorized 
precontract expenses, and shipment of 
personal property. The advance shall be 
granted on the same basis as to an AID 
U.S.-citizen direct-hire employee in 
accordance with AID Handbook 22, 
Chapter 4. 


9. Insurance (June 1990) 


(a) Worker’s Compensation Benefits. 
The Contractor shall be provided 
worker's compensation benefits in 
accordance with the Federal Employees’ 
Compensation Act. 

(b) Health and Life Insurance. (1) The 
Contractor shall be provided a 
maximum contribution of up to 50% 
against the actual costs of the 
Contractor's annual health insurance 
costs, provided that such costs may not 
exceed the maximum U.S. Government 
contribution for direct-hire personnel as 
announced annually by the Office of 
Personnel Management. 

(2) The Contractor shall be provided a 
contribution of up to 50% against the 
actual costs of annual life insurance not 
to exceed $500.00 per year. 

(3) Retired U.S. Government 
employees shall not be paid additional 
contributions for health or life insurance 
under their contracts. The Government 
will normally have already paid its 
contribution for the retiree unless the 
employee can prove to the satisfaction 
of the Contracting Officer that his/her 
health and life insurance does not 
provide or specifically excludes 
coverage overseas. If excluded coverage 
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- overseas were the case, then eligibility 
as cited above would be applicable. 

(4) Proof of health and life insurance 
coverage shall be submitted to the 
Contracting Officer before any 
contribution is paid. 

On assi ts of less than one year, 
costs for health and life insurance shall 
be prorated and paid accordingly. 

(5) A Contractor who is a spouse of a 
current or retired Civil Service, Foreign 
Service, or Military Service member and 
who is covered by their spouse's 
Government health or life insurance 
policy is ineligible for the contribution 
under paragraphs (a)(1) or (a){2) of this 
provision. 

(c) Insurance on Private Automobiles. 

If the Contractor or his/her 
dependents transport, or cause to be 
transported, privately owned 
automobile{s) to the Cooperating 
Country, or any of them purchase an 
automobile within the Cooperating 
Country, the Contractor agrees to ensure 
that all such automobile(s) during such 
ownership within the Cooperating 
Country will be covered by a paid-up 
insurance policy issued by a reliable 
company providing the following 
minimum coverages, or such other 
minimum coverages as may be set by 
the Mission Director, payable in U.S. 
dollars or its equivalent in the currency 
of the Cooperating Country: Injury to 
persons, $10,000/$20,000; property 
damage, $5,000. The Contractor further 
agrees to deliver, or cause to be 
delivered to the Mission Director, the 
insurance policies required by this 
clause or satisfactory proof of the 
existence thereof, before such 
automobile(s) is operated within the 
Cooperating Country. The premium 
costs for such insurance shall not be a 
reimbursable cost under this contract. 


10. Travel and Transportation Expenses 
(June 1990) 


(a) General. 

The Contractor will be reimbursed for 
reasonable, allocable and allowable 
travel and transportation expenses 
incurred under and for the performance 
of this contract. Determination of 
reasonableness, allocability and 
allowability will be made by the 
Contracting Officer in accordance with 
AID's established policies and 
procedures for AID direct-hire 
employees, and the particular needs of 
the project being implemented by this 
contract. The following paragraphs 
provide specific guidance and 
limitations on particular items of cost. 

(b) U.S. Travel and Transportation. 

The Contractor shall be reimbursed 
for actual transportation costs and 
travel allowances in the United States 


as authorized in the Contract Schedule 
or ap-oved in advance by the 

C~ atzacting Officer or the Mission 
wirector. Transportation costs and 
travel allowances shall not be 
reimbursed in any amount greater than 
the cost of, and time required for, 
economy-class commercially scheduled 
air travel by the most expeditious route 
except as otherwise provided in 
paragraph (g) of this provision unless 
economy air travel is not available and 
the Contractor certifies to this in his/her 
voucher or other documents submitted 
for reimbursement. 

(c) International Travel. 

For travel to and from post of 
assignment, the Contractor shall be 
reimbursed for travel costs and travel 
allowances from place of residence in 
the United States (or other location 
provided that the cost of such travel 
does not exceed the cost of the travel 
from the Contractor's residence in the 
United States) te the post of duty in the 
Cooperating Country and return to place 
of residence in the United States (or 
other location provided that the cost of 
such travel does not exceed the cost of 
travel from the post of duty in the 
Cooperating Country to the Contractor's 
residence) upon completion of services 
by the individual. Reimbursement for 
travel will be in accordance with AID’s 
established policies and procedures for 
its direct-hire employees and the 
provisions of this contract, and will be 
limited to the cost of travel by the most 
direct and expeditious route. If the 
contract is for longer than one year and 
the Contractor does not complete one 
full year at post of duty (except for 
reasons beyond his/her control}, the 
costs of going to and from the post of 
duty for the Contractor and his/her 
dependents are not reimbursable 
hereunder. If the Contractor serves more 
than one year but less than the required 
service in the Cooperating Country 
(except for reasons beyond his/her 
control) the costs of going to the post of 
duty are reimbursable hereunder but the 
costs of going from post of duty to the 
Contractor’s permanent, legal place of 
residence at the time he or she was 
employed for work under this contract 
or other location as approved by the 
Contracting Officer are not reimbursable 
under this contract for the Contractor 
and his/her dependents. When travel is 
by economy class accommodations, the 
Contractor will be reimbursed for the 
cost of transporting up to 22 pounds of 
accompanied personal baggage per 
traveler in addition to that regularly 
allowed with the economy ticket 
provided that the total number of 
pounds of baggage does not exceed that 
regularly allowed for first class 
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travelers. Travel allowances for 
travelers shall not be in excess of the 
rates authorized in the Standardized 
Regulations (Government Civilians, 
Foreign Areas) hereinafter referred to a 
the Standardized Regulations—as from 
time to time amended, for not more than 
the travel time required by scheduled 
commercial air carrier using the most 
expeditious route. One stopover en route 
for a period of not to exceed 24 hours is 
allowable when the traveler uses 
economy class accommodations for a 
trip of 14 hours or more of scheduled 
duration. Such stopover shall not be 
authorized when travel is by indirect 
route or is delayed for the convenience 
of the traveler. Per diem during such 
stopover shall be paid in accordance 
with the Federal Travel Regulations as 
from time to time amended. 

(d) Local Travel. 

Reimbursement for local travel in 
connection with duties directly referable 
to the contract shall not be in excess of 
the rates established by the Mission 
Director for the travel costs of travelers 
in the Cooperating Country. In the 
absence of such established rates the 
Contractor shall be reimbursed for 
actual travel costs in the Cooperating 
Government or the Mission, including 
travel allowances at rates not in excess 
of those prescribed by the Standardized 
Regulations. 

(e) Indirect Travel for Personal 
Convenience. 

When travel is performed by an 
indirect route for the personal 
convenience of the traveler, the 
allowable costs of such travel will be 
computed on the basis of the cost of 
allowable air fare via the direct usually 
traveled route. If such costs include 
fares for air or ocean travel by foreign 
flag carriers, approval for indirect travel 
by such foreign flag carriers must be 
obtained from the Contracting Officer or 
the Mission Director before such travel 
is undertaken, otherwise only that 
portion of travel accomplished by the 
United States-flag carriers will be 
reimbursable within the above 
limitation of allowable costs. 

(f) Limitation on Travel by 
Dependents. 

Travel costs and allowances will be 
allowed for authorized dependents of 
the Contractor and such costs shall be 
reimbursed for travel from place of 
abode to assigned station in the 
Cooperating Country and return, only if 
the dependent remains in the 
Cooperating Country for at least 9 
months or one-half of the required tour 
of duty of the Contractor, whichever is 
greater, except as otherwise authonzed 
hereunder for education, medical or 
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emergency visitation travel. If the 
dependent is eligible for educational 
travel pursuant to the “Differential and 
Allowances” clause of this contract, 
time spent away from post resulting 
from educational travel will be counted 
as time at post. 

(g) Delays En Route. 

The Contractor may be granted 
reasonable delays en route while in 
travel status when such delays are 
caused by events beyond the control of 
the Contractor and are not due to 
circuitous routing. It is understood that if 
delay is caused by physical 
incapacitation, he/she shall be eligible 
for such sick leave as provided under 
the “Leave and Holidays” clause of this 
contract. 

(h) Travel by Privately Owned 
Automobile. 

If travel by POV is authorized in the 
contract schedule or approved by the 
Contracting Officer, the Contractor shall 
be reimbursed for the cost of travel 
performed in his/her privately owned 
automobile at a rate not to exceed that 
authorized in the Federal Travel 
Regulations plus authorized per diem for 
the employee and for each of the 
authorized dependents traveling in the 
automobile, if the automobile is being 
driven to or from the Cooperating 
Country as authorized under the 
contract, provided that the total cost of 
the mileage and the per diem paid to all 
authorized travelers shall not exceed the 
total constructive cost of fare and 
normal per diem by all authorized 
travelers by surface common carrier or 
authorized air fare, whichever, is less. 

(i) Emergency and Irregular Travel 
and Transportation. 

Emergency transportation costs and 
travel allowances while enroute, as 
provided in this section, will be 
reimbursed not to exceed amounts 
authorized by the Foreign Service Travel 
Regulations for AID-direct hire 
employees in like circumstances under 
the following conditions: 

(1) The costs of going from post of 
duty in the cooperating country to the 
United States or other approved location 
for the Contractor and authorized 
dependents and returning to post of 
duty, subject to the prior written 
approval of the Mission Director, when 
such travel is necessary for one of the 
following reasons: _ 

(i) Need for medical care beyond that 
available within the area to which 
Contractor is assigned. 

(ii) Serious effect on physical or 
mental health if residence is continued 
at assigned post of duty. 

(iii) Serious illness, injury, or death of 
a member of the Contractor's immediate 
family or a dependent, including 


preparation and return of the remains of 
a deceased Contractor or his/her 
dependents. 

(2) Emergency evacuation when 
ordered by the principal U.S. Diplomatic 
Officer in the cooperating country. 
Transportation and travel allowances at 
safe haven and the transportation of 
household effects and automobile or 
storage thereof when authorized by the 
Mission Director, shall be payable in 
accordance with established 
Government regulations. 

(3) The Mission Director may also 
authorize emergency or irregular travel 
and transportation in other situations 
when in his/her opinion the 
circumstances warrant such action. The 
authorization shall include the kind of 
leave to be used and appropriate 
restrictions as to time away from post, 
transportation of personal and 
household effects, etc. 

(j) Home Leave Travel. 

To the extent that home leave has 
been authorized as provided in the 
“Leave and Holidays” clause of this 
contract, the cost of travel for home 
leave is reimbursable for travel costs 
and travel allowances of travelers from 
the post of duty in the Cooperating 
Country to place of residence in the 
United States (or other location 
provided that the cost of such travel 
does not exceed the cost of travel to the 
Contractor’s residence in the United 
States) and return to the post of duty in 
the Cooperating Country. 
Reimbursement for travel will be in 
accordance with the Uniform State/ 
AID/USIA Foreign Service Travel 
Regulations, as from time to time 
amended, and will be limited to the cost 
of travel by the most direct and 
expeditious route. Travel allowances for 
travelers shall be in accordance with the 
rates authorized in the Standardized 
Regulations as from time to time 
amended, for not more than the travel 
time required by scheduled commercial 
air carrier using the most expeditious 
route. One stopover en route for a 
period of not to exceed 24 hours is 
allowable when the traveler uses 
economy class accommodations for a 
trip of 14 hours or more of scheduled 
duration. Such stopover shall not be 
authorized when travel is by indirect 
route or is delayed for the convenience 
of the traveler. Per diem during such 
stopover shall be paid in accordance 
with the Standardized Regulations. 

(k) Rest and Recuperation Travel. 

If approved in writing by the Mission 
Director, the Contractor and his/her 
dependents shall be allowed rest and 
recuperation travel on the same basis as 
authorized U.S.-citizen direct-hire 
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Mission employees and their 
dependents. 


(1) Transportation of Motor Vehicles, 
Personal Effects and Household Goods. 

(1) Transportation, including packing 
and crating costs, will be paid for 
shipping from the point of origin in the 
United States (or other location as 
approved by the Cpntracting Officer) to 
post of duty in the Cooperating Country 
and return to point of origin in the 
United States (or other location as 
approved by the Contracting Officer) of 
one privately-owned vehicle for the 
Contractor, personal effects of the 
Contractor and authorized dependents 
and household goods of each regular 
employee not to exceed the limitations 
in effect for such shipments for AID 
direct-hire employees in accordance 
with the Foreign Service Travel 
Regulations not to exceed the following 
limitations as from time to time 
amended: 


Contractor with 
dependents in 
Cooperating Country... 

Contractor without 


dependents in 
Cooperating Country... 


Note: For the purpose of this Clause, 
“net weight” and “gross weight” are 
defined and determined in accordance 
with the provisions of § 162.1 of the 
Uniform Foreign Affairs Regulations, 
(for State/ AID/USIA Commerce, and 
Agriculture). 

The cost of transporting motor 
vehicles and household goods shall not 
exceed the cost of packing, crating, and 
transportation by surface common 
carrier. In the event that the carrier does 
not require boxing or crating of motor 
vehicles for shipment to the Cooperating 
Country, the cost of boxing or crating is 
not reimbursable. The transportation of 
a privately owned motor vehicle for a 
Contractor may be authorized as a 
replacement of the last such motor 
vehicle shipped under this contract for 
such Contractor when the Mission 
Director determines, in advance, and so 
notifies the Contractor in writing, that 
the replacement is necessary for reasons 
not due to the negligence or malfeasance 
of the Contractor. The determination 
shall be made under the same rules and 
regulations that apply to authorized 
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Mission U.S.-citizen direct-hire 


ied Baggage. 

The Contractor will be reimbursed for 
costs of shipment of unaccompanied 
baggage (in addition to the weight 
allowance above for household effects) 
not to exceed the following: 


Unaccompanied baggage may be 
shipped as air freight by the most direct 
route between authorized points of 
origin and destination regardless of the 
modes of travel used. 

Unaccompanied baggage is 
considered to be those personal 
belongings needed by the traveler 
immediately upon arrival at destination. 

(m) Reduced Rates on U.S.-Flag 
Carriers. 

Reduced rates on U.S.-flag carriers are 
in effect for shipments of household 
goods and personal effects of AID 
Contractors between certain locations. 
These reduced rates are available 
provided the shipper furnishes to the 
carrier at the time of the issuance of the 
Bill of Lading documentary evidence - 
that the shipment is for the account of 
AID. The Contracting Officer will, on 
request, furnish to the Contractor 
current information concerning the 
availability of a reduced rate with 
respect to any proposed shipment. The 
Contractor will not be reimbursed for 
shipments of household goods or 
personal effects in amounts in excess of 
the reduced rates which are available in 
accordance with the foregoing. 

(n) Storage of Household Effects. 

(1) The cost of storage charges 
{including packing, crating, and drayage 
costs) in the United States of household 
goods of the Contractor will be 
reimbursed, in lieu of transportation of 
all or any part of such goods to the 
Cooperating Country under paragraph 
(1) above, provided that {i) the total 
amount of household goods shipped to 
the Cooperating Country and stored in 
the United States shall not exceed 18,000 
pounds net for each Contractor 
regardless of family status, and (ii) at 
least 200 pounds net of household 
effects will be stored; quantities of less 
than 200 pounds net stored will not be 
reimbursed. 

(2) Storage of items of high value 
{items that exceed $1,000 in value, that 


are irreplaceable or one of a kind, and 
that have a definite monetary or 
insurable value), such as clothing, rugs, 
tapestries, paintings, other works of art 
and that have special storage 
requirements, is also reimbursable. If 
requested by the Contractor and 
approved by the Contracting Officer 
after receipt from the Contractor of an 
itemized inventory of the items to be 
stored, the request for reimbursement 
shall be processed on the same basis as 
for AID U.S. citizen direct-hire 
employees in accordance with 
Handbook 22, Appendix 9A. 


11. Preference for U.S.-Flag Air Carriers 
(Apr. 1984) (FAR 52.247-63) 


(a) “International air transportation,” 
as used in this clause, means 
transportation by air between a place in 
the United States and a place outside 
the United States or between two places 
both of which are outside the United 
States. 

“United States,” as used in this 
clause, means the 50 States, the District 
of Columbia, the Commonwealth of 
Puerto Rico, and possessions of the 
United States. 

“U.S.-flag air carrier,” as used in this 
clause, means an air carrier holding a 
certificate under section 401 of the 
Federal Aviation Act of 1958 (49 U.S.C. 
1371). 

(b) Section 5 of the International Air 
Transportation Fair Competitive 
Practices Act of 1974 (49 U.S.C. 1517) 
(Fly America Act) requires that all 
Federal agencies and Government 
contractors and subcontractors use U.S.- 
flag carriers for U.S. Government- 
financed international air transportation 
of personnel (and their personal effects) 
or property, to the extent that service by 
those carriers is available. It requires 
the Comptroller General of the United 
States, in the absence of satisfactory 
proof of the necessity for foreign-flag air 
transportation, to disallow expenditures 
from funds, appropriated or otherwise 
established for the account of the United 
States, for international air 
transportation secured aboard a foreign- 
flag air carrier if a U.S.-flag air carrier is 
available to provide such services. 

(c) The Contractor agrees, in 
performing work under this contract, to 
use U.S.-flag air carriers for 
international air transportation of 
personnel (and their personal effects) or 
property to the extent that service by 
those carriers is available. 

(d) In the event.that the Contractor 
selects a carrier other than a U.S.-flag 
air carrier for international air 
transportation, the Contractor shall 
include a certification on vouchers 


involving such transportation essentially 
as follows: 


Certification of Unavailability of U.S. 
Flag Air Carriers 


I hereby certify that international air 
transportation of persons (and their 
personal effects) or property by U.S.-flag 
air carrier was not available or it was 
necessary to use foreign-flag air carrier 
service for the following reasons (see 
section 47.403 of the Federal Acquisition 
Regulation): [State reasons]: ........ 

(End of certification) 


(e) The Contractor shall include the 
substance of this clause, including this 
paragraph (e), in each subcontract or 
purchase under this contract that may 
involve international air transportation. 
Note: Availability and unavailability of 
U.S.-flag air carrier service. (FAR 47.403- 
1) 

(a) If a U.S.-flag air carrier cannot 
provide the international air 
transportation needed or if the use of 
U.S.-flag air carrier service would not 
accomplish an agency's mission, foreign- ° 
flag air carrier service may be deemed 
necessary. 

(b) U.S.-flag air carrier service is 
considered available even though: 

(1) Comparable or a different kind of 
service can be provided at less cost by a 
foreign-flag air carrier; 

(2) Foreign-flag air carrier service is 
preferred by, or is more convenient for, 
the Agency or traveler; or 

(3) Service by a foreign-flag air carrier 
can be paid for in excess foreign 
currency (unless U.S.-flag air carriers 
decline to accept excess or near excess 
foreign currencies for transportation 
payable only out of such monies). 

(c) Except as provided in paragraph 
(a) of this Note, U.S.-flag air carrier 
service shall be used for U.S. 
Government-financed commercial 
foreign air travel if service provided by 
U.S.-flag air carriers is available. In : 
determining availability of a U.S.-flag air 
carrier, the following scheduling 
principles shall be followed unless their 
application would result in the last or 
first leg of travel to or from the United 
States being performed by a foreign-flag 
air carrier: 

(1) U.S.-flag air carrier service 
available at point of origin shall be used ~ 
to destination or, in the absence of 
direct or through service, to the farthest 
interchange point on a usually traveled 
route. 

(2) When an origin or interchange 
point is not served by a U.S.-flag air 
carrier, foreign-flag air carrier service 
shall be used only to the nearest 
interchange point on a usually traveled 
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route to connect with U.S.-flag air 
carrier service. 

(3) When a U.S.-flag a‘r carrier 
involuntarily reroutes the traveler via a 
foreign-flag air carrier, the foreign-flag 
air carrier may be used notwithstanding 
the availability of alternative U.S.-flag 
air carrier service. 

(d) For travel between a gateway 
airport in the United States and a 
gateway airport abroad, passenger 
service by U.S.-flag air carrier shall not 
be considered available if: 

(1) The gateway airport abroad is the 
traveler’s origin or destination airport 
and the use of U.S.-flag air carrier 
service would extend the time in a 
travel status, including delay at origin 
and accelerated arrival at destination, 
by at least 24 hours more than travel by 
a foreign-flag air carrier; or 

(2) The gateway airport abroad is an 
interchange point and the use of U.S.- 
flag air carrier service would require the 
traveler to wait 6 hours or more to make 
connections at that point, or if delayed 
departure from, or accelerated arrival at, 
the gateway airport in the United States 
would extend time in a travel status by 
at least 6 hours more than travel by a 
foreign-flag air carrier. 

(e) For travel between two points 
outside the United States, the rules in 
paragraphs (a), (b), and (c) of this Note 
shall be applicable, but passenger 
service by a U.S.-flag air carrier shall 
not be considered to be reasonably 
available if: 

(1) Travel by a foreign-flag air carrier 
would eliminate two or more aircraft 
changes en route; 

(2) One of the two points abroad is the 
gateway airport en route to or from the 
United States and the use of a U.S.-flag 
air carrier would extend the time in a 
travel status by at least 6 hours more 
than travel by a foreign-flag air carrier, 
including accelerated arrival at the 
overseas destination or delayed 
departure from the overseas origin, as 
well as delay at the gateway airport or 
other interchange point abroad; or 

(3) The travel is not part of the trip to 
or from the United States and use of a 
U.S.-flag air carrier would extend the 
time in a travel status by at least 6 hours 
more than travel by a foreign-flag air 
carrier including the delay at origin, 
delay en route, and accelerated arrival 
at destination. 

(f) For all short-distance travel under 
either paragraph (d) or paragraph (e) of 
this Note, U.S. air carrier service shall 
not be considered available when the 
elapsed traveltime on a scheduled flight 
from origin to destination airport by 
foreign-flag air carrier is 3 hours or less 
and service by a U.S.-flag air carrier 
would involve twice such traveltime. 


12. Payment (June 1990) 


(a) Once each month (or at more 
frequent intervals, if approved by the 
paying office indicated on the Cover 
Page), the Contractor may submit to 
such office form SF 1034 “Public 
Voucher for Purchases and Services 
Other Than Personal” (original) and SF 
1034-A (three copies), each voucher 
identified by the AID contract number 
properly executed in the amount of 
dollars claimed during the period 
covered. The voucher forms shall be 
supported by: 

(1) The Contractor's detailed invoice, 
in original and two copies, indicating for 
each amount claimed the paragraph of 
the contract under which payment is to 
be made, supported when applicable as 
follows: 

(i) For compensation—a statement 
showing period covered, days worked, 
and days when Contractor was in 
authorized travel, leave, or stopover 
status for which compensation is 
claimed. All claims for compensation 
will be accompanied by, or will 
incorporate, a certification signed by the 
Project Officer covering days or hours 
worked, or authorized travel or leave 
time for which compensation is claimed. 

(ii) For travel and transportation—a 
statement of itinerary with attached 
carrier’s receipt and/or passenger’s 
coupons, as appropriate. 

(iii) For reimbursable expenses—an 
itemized statement supported by 
original receipts. 

(2) The first voucher submitted shall 
account for, and liquidate the 
unexpended balance of, any funds 
advanced to the Contractor. 

(b) A final voucher shall be submitted 
by the Contractor promptly following 
completion of the duties under this 
contract but in no event later than 120 
days (or such longer period as the 
Contracting Officer may in his/her 
discretion approve in writing) from the 
date of such completion. The 
Contractor’s claim, which includes his/ 
her final settlement of compensation, 
shall not be paid until after the 
performance of the duties required 
under the terms of this contract has 
been approved by AID. On receipt and 
approval of the voucher designated by 
the Contractor as the “final voucher” 
submitted on form SF 1034 (original) and 
SF 1034—A (three copies), together with a 
refund check for the balance remaining 
on hand of any funds which may have 
been advanced to the Contractor, the 
Government shall pay any amounts due 
and owing the Contractor. 

(c) Interest on Overdue Payments. 

(1} The Prompt Payment Act, Public 
Law 97-177 (96 Stat. 85.31; U.S.C. 1801) 
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is applicable to payments under this 
contract and requires the payment to the 
contractor of interest on overdue 
payments and improperly taken 
discounts. 

(2) Determinations of interest due will 
be made in accordance with the 
provisions of the Prompt Payment Act 
and Office of Management and Budget 
Circular A-125 except as provided in 
paragraph (3) below or as otherwise 
specifically provided under this 
contract. 

(3) Notwithstanding the provisions of 
OMB Circular A-1 25, § 4.1, the 
Government will use its best efforts to 
make payments under this contract as 
soon as practicable following receipt of 
a proper invoice. 


13. Conversion of U.S. Dollars to Local 
Currency (Dec. 1985) 


Upon arrival in the Cooperating 
Country, and from time to time as 
appropriate, the Contractor shall consult 
with the Mission Director or his/her 
authorized representative who shall 
provide, in writing, the policy the 
Contractor shall follow in the 
conversion of U.S. dollars to local 
currency. 

This may include, but not be limited to 
the conversion of said currency through 
the cognizant U.S. Disbursing Officer, or 
Mission Controller, as appropriate. 


14. Post of Assignment Privileges (June 
1990) 


Privileges such as the use of APO, 
PX’s, commissaries and officer's clubs 
are established at posts abroad under 
agreements between the U.S. and host 
governments. These facilities are 
intended for and usually limited to 
members of the official U.S. 
establishment including the Embassy, 
AID Mission, U.S. Information Service 
and the Military. Normally, the 
agreements do not permit these facilities 
to be made available to non-official 
Americans. 


15. Security Requirements (June 1990) 


(a) This entire provision shall apply to 
the extent that this contract involves 
access to classified information 
(“Confidential”, “Secret”, or “Top 
Secret”) or access to administratively 
controlled information (“Limited Official 
Use”). Contractors that are not U.S. 
citizens shall not have access to 
classified or administratively controlled 
information. 

(b) The Contractor (1) shall be 
responsible for safeguarding all 
classified or administratively controlled 
information in accordance with 
appropriate instructions furnished by 
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the AID Office of Security (IG/SEC), as 
referenced in paragraph (d) of this 

* provision and shall not supply, disclose, 
or otherwise permit access to classified 
information or administratively 
controlled information to any 
unauthorized person; (2) shall not make 
or permit to be made any reproductions 
of classified information or 
administratively controlled information 
except with the prior written 
authorization of the Contracting Officer 
or Mission Director; (3) shall submit to 
the Contracting Officer, at such times as 
the Contracting Officer may direct, an 
accounting of all reproductions of 
classified or administratively controlled 
information; and (4) shall not 
incorporate in any other project any 
matter which will disclose classified 
and/or administratively controlled 
information except with the prior 
written authorization of the Contracting 
Officer. 

(c) The Contractor shall follow the 
procedures for classifying, marking, 
handling, transmitting, disseminating, 
storing, and destroying official material 
in accordance with the regulations in the 
Foreign Affairs Manual, Chapter 5 (5 
FAM 900), a copy of which will be 
furnished by the Contracting Officer or 
Mission Director. 

(d) The Contractor agrees to submit 
immediately to the Mission Director or 
Contracting Officer a complete detailed 
report, appropriately classified, of any 
information which the Contractor may 
have concerning existing or threatened 
espionage, sabotage, or subversive 
activity. 

(e) The Government agrees that, when 
necessary, it shall indicate by security 
classification or administratively 
controlled designation, the degree of 
importance to the national defense of 
information to be furnished by the 
Contractor to the Government or by the 
Government to the Contractor, and the 
Government shall give written notice of 
such security classification or 
administratively controlled designation 
to the Contractor and of any subsequent 
changes thereof. The Contractor is 
authorized to rely on any letter or other 
written instrument signed by the 
Contracting Officer changing a security 
classification or administratively 
controlled designation of information. 

(f) The Contractor agrees to certify 
after completion of his/her assignment 
under this contract that he/she has 
surrendered or disposed of all classified 
and/or administratively controlled 
information in his/her custody in 
accordance with applicable security 
instructions. 


16, Contractor-Mission Relationships 
(Dec. 1985) 


(a) The Contractor acknowledges that 
this contract is an important part of the 
U.S. Foreign Assistance Program and 
agrees that his/her duties will be carried 
out in such a manner as to be fully 
commensurate with the responsibilities 
which this entails. 

(b) While in the Cooperating Country, 
the Contractor is expected to show 
respect for the conventions, customs, 
and institutions of the Cooperating 
Country and not interfere in its political 
affairs. ~ 

(c) If the Contractor's conduct is not in 
accordance with paragraph (b) of this 
provision, the contract may be 
terminated under General Provision 17 
of this contract. The Contractor 
recognizes the right of the U.S. 
Ambassador to direct his/her immediate 
removal from any country when, in the 
discretion of the Ambassador, the 
interests of the United States so require. 

(d) The Mission Director is the chief 
representative of AID in the Cooperating 
Country. In this capacity, he/she is 
responsible for the total AID Program in 
the Cooperating Country including 
certain administrative responsibilities 
set forth in this contract and for advising 
AID regarding the performance of the 
work under the contract and its effect on 
the U.S. Foreign Assistance Program. 
The Contractor will be responsible for 
performing his/her duties in accordance 
with the statement of duties called for 
by the contract. However, he/she shall 
be under the general policy guidance of 
the Mission Director, and shall keep the 
Mission Director or his/her designated 
representative currently informed of the 
progress of the work under this contract. 


17. Termination (Nov. 1989) 


(This is an approved deviation to be 
used in place of the clause specified in 
FAR 52.249-12.) 

(a) The Government may terminate 
performance of work under this contract 
in whole or, from time to time, in part: 

(1) For cause, which may be effected 
immediately after establishing the facts 
warranting the termination, by giving 
written notice and a statement of 
reasons to the Contractor in the event (i) 
the Contractor commits a breach or 
violation of any obligations herein 
contained, (ii) a fraud was committed in 
obtaining this contract, or (iii) the 
Contractor is guilty (as determined by 
AID) of misconduct in the Cooperating 
Country. Upon such a termination, the 
contractor's right to compensation shall 
cease when the period specified in such 
notice expires or the last day on which 
the Contractor performs services 
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hereunder, whichever is earlier. No 
costs of any kind incurred by the 
Contractor after the date such notice is 
delivered shall be reimbursed hereunder 
except the cost of return transportation 
(not including travel allowances), if 
approved by the Contracting Officer. If 
any costs relating to the period 
subsequent to such date have been paid 
by AID the Contractor shall promptly 
refund to AID any such prepayment as 
directed by the Contracting Officer. 

(2) For the convenience of AID, by 
giving not less than 15 calendar days. 
advance written notice to the 
Contractor. Upon such a termination, 
Contractor's right to compensation shall 
cease when the period specified in such 
notice expires except that the 
Contractor shall be entitled to return 
transportation costs and travel 
allowances and transportation of 
unaccompanied baggage costs at the 
rates specified in the contract and 
subject to the limitations which apply to 
authorized travel status. 

(3) For the convenience of AID, when 
the Contractor is unable to complete 
performance of his/her services under 
the contract by reason of sickness or 
physical or emotional incapacity based 
upon a certification of such 
circumstances by a duly qualified doctor 
of medicine approved by the Mission. 
The contract shall be deemed 
terminated upon delivery to the 
Contractor of a termination notice. Upon 
such a termination, the Contractor shall 
not be entitled to compensation except 
to the extent of any unused vacation or 
sick leave but shall be entitled to return 
transportation, travel allowances, and 
unaccompanied baggage costs at rates 
specified in the contract and subject to 
the limitations which apply to 
authorized travel status. 

(b) The Contractor, with the written 
consent of the Contracting Officer, may 
terminate this contract upon at least 15 
days’ written notice to the Contracting 
Officer. 


18. Release of Information (Dec. 1985) 


All rights in data and reports shall 
become the property of the U.S. 
Government. All information gathered 
under this contract by the Contractor 
and all reports and recommendations 
hereunder shall be treated as 
confidential by the Contractor and shall 
not, without the prior written approval 
of the Contracting Officer, be made 
available to any person, party, or 
government, other than AID, except as 
otherwise expressly provided in this 
contract. 
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19. Officials Not to Benefit FAR 52.203-1 
(Apr. 1984) 


No member of or delegate to the 
Congress or resident commissioner shall 
be admitted to any share or part of this 
contract or to any benefit that may arise 
therefrom. 


20. Notices (Dec. 1985) 


Any notice, given by any of the 
parties hereunder, shall be sufficient 
only if in writing and delivered in 
person or sent by telegraph, telegram, 
registered, or regular mail as follows: 

To AID: Administrator, Agency for 
International Development, Washington, 
DC 20523, Attention: Contracting Officer 
(name of the cognizant Contracting 
Officer with a copy to the appropriate 
Mission Director). 

To Contractor: At his/her post of duty 
while in the Cooperating Country and at 
the Contractor’s address shown on the 
Cover Page of this contract or to such 
other address as either of such parties 
shall designate by notice given as herein 
required. Notices hereunder shall be 
effective in accordance with this clause 
or on the effective date of the notice, 
whichever is later. 


21. Reports (June 1987) 


(a) The Contractor shall prepare and 
submit 2 copies of each technical report 
required by the schedule of this contract 
to the Bureau for Program and Policy 
Coordination, Center for Development 
Information and Evaluation, 
Development Information Division 
(PPC/CDIE/D}). All documents should 
be mailed to: PPC/CDIE/DI, 
Acquisitions, room 209, SA-18, Agency 
for International Development, 
Washington, DC 20523-1802. 

The title page of all reports forwarded 
to PPC/CDIE/DI pursuant to this 
paragraph shall include a descriptive 
title, the author’s name(s), contract 
number, project number and title, 
contractor’s name, name of the AID 
project office, and the publication or 
issuance date of the report. 

(b) When preparing reports, the 
Contractor shall refrain from using 
elaborate art work, multicolor printing 
and expensive paper/binding, unless it 
is specifically authorized in the Contract 
Schedule. Wherever possible, pages 
should be printed on both sides using 
single spaced type. 

22. Use of Pouch Facilities (June 1990) 

(a) Use of diplomatic pouch is 
controlled by the Department of State. 
The Department of State has authorized 
the use of pouch facilities for AID 
Contractors and their employees as a 
general policy, as detailed in paragraphs 
(a)(1) through (a)(6) of this provision. 


However, the final decision regarding 
use of pouch facilities rests with the 
Embassy or AID Mission. In 
consideration of the use of pouch 
facilities as hereinafter stated, the 
Contractor agrees to indemnify and hold 
harmless the Department of State and 
AID for loss or damage occurring in 
pouch transmission. 

(1) Contractors are authorized use of 
the pouch for transmission and receipt 
of up to a maximum of 2 pounds per 
shipment of correspondence and 
documents needed in the administration 
of foreign assistance programs. 

(2) U.S. citizen Contractors are 
authorized use of the pouch for personal 
mail up to a maximum of one pound per 
shipment (but see (a)(3) below). Non- 
U.S. citizen Contractors are not 
permitted use of the pouch for personal 
mail except to the extent that such use 
may be authorized by the Chief of 
Mission. 

(3) Merchandise, parcels, magazines, 
or newspapers are not considered to be 
personal mail for purposes of this 
clause, and are not authorized to be sent 
or received by pouch. 

(4) Official and personal mail under 
paragraphs (a) (1) and (2) of this 
provision, sent by pouch, should be 
addressed as follows: 

Individual’s Name (C) or (G), USAID/ 
City Name or Post/4 digit country zip 
code, Washington, DC 20090-6950. 

(5) Mail sent via the diplomatic pouch 
may not be in violation of U.S. Postal 
laws and may not contain material 
ineligible for pouch transmission. 

(6) AID Contractors are not authorized 
use of military postal facilities (APO/ 
FPO). This is an Adjutant General’s 
decision based on existing laws and 
regulations governing military postal 
facilities and is being enforced 
worldwide. Posts having access to APO/ 
FPO facilities and using such for 
diplomatic pouch dispatch, may, 
however, accept official and personal 
mail for the pouch provided, of course, 
adequate postage is affixed when 
onward transmission (mail to other than 
AID/W) through U.S. postal channels is 
required. 

(b) The Contractor shall be 
responsible for compliance with these 
guidelines and limitations on use of 
pouch facilities. 

(c) Specific additional guidance on use 
of pouch facilities in accordance with 
this clause is available from the Post 
Communication Center at the Embassy 
or AID Mission. 


23. Biographical Data (June 1990} 


(a) The Contractor agrees to furnish 
biographical information to the 
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contracting officer, on forms (SF 171 and 
171As) provided for that purpose. 

(b) Emergency locator information. 
The contractor agrees to provide the 
following information to the Mission 
Administrative Officer on arrival in the 
host country regarding himself/herself 
and dependents: 

(1) Contractor’s full name, home 
address, and telephone number 
including any after-hours emergency 
numberf{s). 

(2) The name and number of the 
contract, and whether the individual is 
the contractor or the contractor's 
dependent. 

(3) The name, address, and home and 
office telephone number(s) of each 
individual's next of kin. 

(4) Any special instructions pertaining 
to emergency situations such as power 
of attorney designees or alternate 
contact persons. 


24. Resident Hire Personal Services 
Contractor (June 1990) 


A contractor meeting the definition of 
a Resident Hire PSC contained in 
section 11, General Provisions, Clause 1, 
Definitions, shall not be eligible for any 
fringe benefits (except contributions for 
FICA, health insurance and life 
insurance), allowances, or differentials, 
including but not limited to travel and 
transportation, medical, orientation, 
home leave, etc., unless such individual 
can demonstrate to the satisfaction of 
the Contracting Officer that he/she has 
received similar benefits/allowances 
from their immediately previous 
employer in the Cooperating Country, or 
the Mission Director determines that 
payment of such benefits would be 
consistent with the Mission’s policy and 
practice and would be in the best 
interests of the U.S. Government. 


25. Orientation and Language Training 
(Long Tour) (Dec. 1985) 


(2) Except as set forth in paragraph 
(b)(4} below, the Contractor shall 
receive a maximum of 2 weeks AID 
orientation before travel overseas. The 
dates of orientation shall be selected by 
the Contractor and approved by the 
Contracting Officer from the orientation 
schedule provided by AID. 

(b) As either set forth in the Contract 
Schedule, or provided in writing by the 
Contracting Officer, the following may 
be authorized taking into consideration 


specific job requirements, Contractor’s 


prior overseas experience, or unusual 
circumstances, in connection with 
orientation of individual Contractors: 
(1) Modified orientation, 
(2) Language training, 





(3) Orientation for Contractor's 
dependents at contract expense. 

(4) Waiver of orientation for 
individual Contractor. 

(c) Transportation costs and travel 
allowances not to exceed one round trip 
from the Contractor's residence to place 
of orientation and return will be 
reimbursed, pursuant to Clause 10 of the 
General Provisions, entitled “Travel and 
Transportation Expenses,” if the 
orientation is more than 50 miles from 
the Contractor's residence. Allowable 
salary costs during the period of 
orientation are also reimbursable. 


Section 12. FAR clauses 


The following FAR clauses are to be 
used along with the General Provisions, 
and when appropriate, be incorporated 
in each personal service contract by 
reference. 

1. Inspection 52.246-5. 

2. Examination of Records by 
Comptroller General 52.215-1. 

3. Audit—Negotiation 52.215-2. 

4. Privacy Act Notification 52.224-1. 

5. Privacy Act 52.224-2. 

6. Taxes—Foreign Cost 
Reimbursement Contracts 52.229-8. 

7. Interest 52.232-17. 

8. Assignment of Claims 52.232-23. 

9. Protection of Government Buildings, 
Equipment, and Vegetation 52.237-2. 

10. Notice of Intent to Disallow Costs 
52.242-1. 

11. Limitation of Cost 52.232-20. 

12. Limitation of Funds 52.232-22. 

13. Limitation of Liability—Services 
52.246-25. 

14. Anti-Kickback Procedures 52.203- 
7 


15. Certification Regarding a Drug- 
Free Workplace 52.203-11 
16. Disputes (APR 1989) [FAR 52.233-1 
{Alternate 1] 
17. Covenant Against Contingent Fees 
(APR 1984) 
4. Appendix G is revised as follows: 


Appendix G—Approval Procedures for 
Contractor Salaries 


1. Purpose. 

This Appendix provides guidelines for the 
use of prudent judgement when considering 
salaries, especially salaries exceeding the 
FS-1 maximum salary limitation (5 U.S.C. 
5308 and Pub. L. 95-66) and establishes 
procedures for justification of salary 
approvals. 

2. Procedures. 

{a) Salary Approvals. In accordance with 
subsections 731.205-6, 731.371, and section 
731.772, Contracting Officer approvals of 
salaries exceeding the FS-1 rate are to be 
based upon a Memorandum from the 
technical office approved by the Assistant 
Administrator or Mission Director having 
program responsibility for the contract. The 
reasonableness of proposed salaries 


exceeding the FS-1 level must be evaluated 
by the appropriate technical office in terms of 
the technical competence required, scope of 
supervisory responsibilities involved, and the 
relationship of the proposed salary level to 
the individual's customary salary level for 
similar work. Even though approval of salary 
levels above the FS-1 rate are justified 
primarily by the Assistant Administrator or 
Mission Director having program 
responsibility, it is the Contracting Officer's 
responsibility to scrutinize increases as a 
matter of business acumen whenever AID 
negotiations deal with any salaries payable 
under contracts. Increases in the FS-1 
statutory salary limitation are not, and shall 
not be by themselves, a basis for upward 
salary revision of institutional Contractor 
employees. Proposals for such revisions 
should be considered normally when 
contracts are renewed, and must be carefully 
reviewed and negotiated to ensure that 
increases are not automatically granted 
without corresponding increases in the 
quality or quantity of services rendered. 
Salaries below the FS-1 maximum level 
should also be fully justified, even though 
formal approval procedures may not be 
involved. Personnel compensation negotiated 
and payable under AID contracts should be 
at the minimum levels necessary to attract 
needed technical services in a competitive 
market. Rates should be determined by the 
market place where the types of services are 
obtained. Using such criteria, very few 
salaries can be expected to approach or 
exceed the FS-1 level. Actual discussions 
with Contractors concerning salaries should 
be held only by persons authorized to 
negotiate and execute contracts (see AIDAR 
Appendix A). 

(b) Justification of approvals. There will be 
cases where the services required are so 
unique and highly specialized that few 
persons are available to perform them. In 
such instances, if justifications for 
exceptional salaries are needed, particularly 
where the salary would exceed the FS-1 
level, the project officer will be consulted. If 
no alternative can be found, the project 
officer will prepare the necessary salary 
justification. It is the negotiator’s 
responsibility to see to it that such cases are 
fully justified and that a complete record of 
the rationale and a copy of the justification is 
included in the contract file. 


Dated: October 29, 1991. 
James D. Murphy, 
Acting Procurement Executive. 
{FR Doc. 91-3749 Filed 2-22-91; 8:45 am] 
BILLING CODE 6116-01-™ 


48 CFR Parts 752 and Appendices C 
and D 


[AIDAR Notice 91-3} 

Physical Fitness and Medical 
Privileges 

AGENCY: Agency for International 


Development, IDCA. 
ACTION: Final rule. 
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SUMMARY: The Agency for International 
Development Acquisition Regulation 
(AIDAR) is being amended to reflect 
current Department of State 
requirements regarding physical fitness 
of and medical services available to 
contractor employees, U.S. personal 
service contractors, and their 
dependents. The AIDAR will require full 
medical examination and completion of 
a comprehensive standardized form 
prior to departure for post. 


EFFECTIVE DATE: February 25, 1991. 


FOR FURTHER INFORMATION CONTACT: 
MS/PPE, Mr. James M. Kelly, Room 
16001, SA-14, Agency for International 
Development, Washington, DC 20523- 
1435. Telephone: (703) 875-1535. 


SUPPLEMENTARY INFORMATION: AID has 
required that all contractor employees, 
U.S. personal service contractors, and 
their authorized dependents who will be 
assigned overseas obtain a physician's 
certification that the employee or 
dependent is fit to work/live in the 
country in question prior to going 
overseas. Despite this, individuals have 
arrived at post with medical conditions 
for which treatment is inadequate or 
nonexistent. Harsh living conditions in 
many AID posts aggravate less severe 
medical problems which are easily 
treated in more developed countries. In 
some cases, medical crises occurred, 
arising from a pre-existing condition; the 
health units were unable to provide 
effective treatment and individuals had 
to be medically evacuated at 
considerable expense and effort by the 
Government. Arranging for 
replacements for employees may delay 
project implementation, possibly 
straining relations with host government 
officials. 


In an effort to prevent medically at- 
risk individuals from arriving at post 
with the expectation of receiving routine 
medical care from the embassy health 
unit, several posts have instituted their 
own clearance procedures. However, 
the individual is already at post when 
the decision is made, and the Mission 
and the health unit face the problem of 
not being able to provide the level of 
routine medical services required or 
expected by individuals with pre- 
existing conditions. Some posts have 
tried to prevent this problem by 
requesting the State Department Office 
of Medical Services’ (M/MED) 
cooperation in reviewing an individual's 
examination form before the individual 
arrives at post. Because of the volume of 
reviews for these few posts 
(approximately 750 examinations have 
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been filed with M/MED over the past - 
thirty months), and because of M/MED’s 
expectation that many more posts will 
ask for the same help, M/MED has 
informed us that they can no longer 
provide this service without a consistent 
AID policy requiring contractors and 
dependents to obtain a medical 
examination and provide information on 
a comprehensive standardized form 
which would be submitted to M/MED 
for review. 


A proposed rule which would 
establish procedures and requirements 
for contractors and their dependents to 
obtain medical exams using a 
prescribed form supplied by AID was 
published in the October 10, 1990 
Federal Register (55 FR 41238). 47 
calendar days were allowed for public 
review and comment. Only one 
comment was received in response to 
the Proposed Rule. The commenter 
requested clarification concerning 
access to medical care in case of 
emergency. The rule has been modified 
to clarify that access to the Embassy 
medical unit would be denied only for 
routine treatment. U.S. Embassies 
would, without question, extend the 
same assistance to AID contractor 
employees and dependents (whether or 
not they had routine access) as they 
would to any American citizen in an 
emergency medical situation in the 
country. 


We do not believe this Notice will 
have a significant economic impact on a 
substantial number of small entities as 
defined under the Regulatory Flexibility 
Act; nor do we consider this to be a 
major rule as defined in Executive Order 
12291. 


The medical examination form which 
will be used under the AIDAR 
constitutes an information collection. It 
has been submitted to and approved by 
OMB, and has been assigned Control 
Number 0412-0536, with an expiration 
date of May 31, 1991. 


List of Subjects in 48 CFR Part 752 and 
Appendices C and D 


Government procurement. 


Accordingly, for the reasons set out in 
the Preamble, 48 CFR chapter 7 is 
amended as follows: 

1. The authority citations in part 752 
and Appendices C and D continue to 
read as follows: 


Authority: Sec. 621, Pub. L. 87-195, 75 Stat. 
445 (22 U.S.C. 2381), as amended; E.O. 12163, 
Sept. 29, 1979, 44 FR 56673, 3 CFR 1979 Comp., 
p. 435. 


PART 752—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


Subpart 752.70—Texts of AID Contract 
Clauses 


2. Section 752.7027 is revised as 
follows: 


§ 752.7027 Personnel. 


For use in all AID contracts involving 
performance overseas. Note that 
paragraphs (f) and (g) of this clause are 
for use only in cost reimbursement 
contracts. 


Personnel (DEC 1990) 


(a) Clearance. 

(1) Individuals Engaged or Assigned 
Within the United States. The contractor will 
obtain written notification from the 
Contracting Officer of Cooperating Country 
clearance of any employee sent outside the 
United States to perform duties under this 
contract. 

(2) Individuals Engaged or Assigned When 
Outside the United States. No individual 
shall be engaged or assigned when outside 
the United States to perform work outside the 
United States under this contract unless 
authorized in the schedule or otherwise 
approved by the Contracting Officer or 
Mission Director. However, when services 
are performed in the Cooperating Country on 
a casual or irregular basis or in an 
emergency, exception to this provision can be 
made in accordance with instructions or 
regulations established by the Mission 
Director. 

(b) Physical fitness of employees and 
dependents. See the clause of this contract 
entitled Physical Fitness. 

(c) Conformity to laws and regulations or 
Cooperating Country. Contractor agrees to 
use its best efforts to assure that its 
employees and their dependents, while in the 
Cooperating Country, abide by all applicable 
laws and regulations of the Cooperating 
Country and political subdivisions thereof. 

(d) Importation or sale of personal property 
or automobiles. To the extent permitted by 
Cooperating Country laws, the importation 
and sale of personal property or automobiles 
by contractor employees and their 
dependents in the Cooperating Country shall 
be subject to the same limitations and 
prohibitions which apply to U.S. nationals 
employed by the Mission. This provision does 
not apply to employees or consultants who 
are citizens or legal residents of the 
Cooperating Country. 

(e) Economic and Financial Activities. 
Other than work to be performed under this 
contract for which an employee or consultant 
is assigned by the contractor, no such 
employee or consultant of the contractor 
shall engage, directly or indirectly, either in 
his/her own name or in the name or through 
the agency of another person, in any 
business, profession or occupation in the 
Cooperating Country or other foreign 
countries to which he/she is assigned, nor 
shall he make loans or investments to or in 
any business, profession or occupation in the 
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Cooperating Country or other foreign 
countries in which he/she is assigned. This 
provision does not apply to employees or 
consultants who are citizens or legal 
residents of the Cooperating Country. 

[The following paragraphs (f) and (g) are 
applicable only to cost reimbursement 
contracts.] 

(f) Duration of Appointments. (1) Regular 
employees will normally be appointed for a 
minimum of 2 years which period includes 
orientation (less language training) in the 
United States and authorized international 
travel under the contract except: 

(i) An appointment may be made for less 
than 2 years if the contract has less than 2 
years but more than 1 year to run provided 
that if the contract is extended the 
appointment shall also be extended to the full 
2 years. This provision shall be reflected in 
the employment agreement prior to 
employment under this contract. 

(ii) When a 2-year appointment is not 
required, appointment may be made for less 
than 2 years but in no event less than 1 year. 

(iii) When the normal tour of duty 
established for AID personnel at a particular 
post is less than 2 years, then a normal 
appointment under this contract may be of 
the same duration. 

(iv) When the contractor is unable to make 
appointments of regular employees for a full 2 
years, the contractor may make appointments 
of less than 2 but not less than 1 year, 
provided that such appointment is approved 
by the Contracting Officer. 

(2) Services required for less than 1 year 
will be considered short-term appointments 
and the employee will be considered a short- 
term employee. 

(g) Employment of Dependenis. If any 
person who is employed for services in the 
Cooperating Country under this contract is 
either (1) a dependent of an employee of the 
U.S. Government working in the Cooperating 
Country, or (2) a dependent of a contractor 
employee working under a contract with the 
U.S. Government in the Cooperating Country, 
such person shall continue to hold the status 
of a dependent. He or she shall be entitled to 
salary for the time services are actually 
performed in the Cooperating Country, and 
differential and allowances as established by 
the Standardized Regulations (Government 
Civilians, Foreign Areas). 

(End of Clause) 


3. Section 752.7029, Post Privileges, is 
amended by removing the clause date 
“(APR 1984)” and replacing it with the 
date “(DEC 1990)”, and by revising 
paragraph (a) of the clause as follows: 


§ 752.7029 Post Privileges. 


* * * * * 


Post Privileges (DEC 1990) 


(a) Routine health room services may be 
available, subject to post policy and review 
of medical examination results by the State 
Department Office of Medical Services in 
accordance with the clause of this ‘contract 
entitled “Physical Fitness,” to U.S. citizen 
contractors and their authorized dependents 
(regardless of citizenship) at the post of duty. 





These services do not include hospitalization, 
or predeparture or end of tour medical 
examinations. The services normally include 
such medications as may be available, 


advice, and home visits as medically 
indicated. Emergency medical treatment is 
provided to U.S. citizen employees and 
dependents, whether or not they may have 
been granted access to routine health room 
services, on the same basis as it would be to 
any U.S. citizen in an emergency medical 
situation in the country. 


* * * * * 


4. A new § 752.7033 is added to read 
as follows: 


§ 752.7033 Physical Fitness. 
For use in all AID contracts involving 
performance overseas. 


Physical Fitness (DEC 1990) 

(The requirements of this provision do not 
apply to employees hired in the Cooperating 
Country or to authorized dependents who 
were already in the Cooperating Country 
when their sponsoring employee was hired.) 

(a) Assignments of less than 60 days in the 
Cooperating Country. The contractor shall 
require employees being assigned to the 
Cooperating Country for less than 60 days to 
be examined by a licensed doctor of 
medicine. The contractor shall require the 
doctor to certify that, in the doctor's opinion, 
the employee is physically qualified to 
engage in the type of activity for which he/ 
she is employed and the employee is 
physically able to reside in the country to 
which he/she is assigned. Under a cost 
re t contract, if the contractor has 
no such medical certificate on file prior to the 
departure for the Cooperating Country of any 
employee and such employee is unable to 
perform the type of activity for which he is 
employed or cannot complete his/her tour of 
duty because of any physical disability (other 
than physical disability arising from an 
accident while employed under this contract), 
the contractor shall be responsible for 
returning the disabled employee to his/her 
point of hire and providing a replacement at 
no additional cost to the Government. In 
addition, in the case of a cost reimbursement 
contract, the contractor shall not be entitled 
to reimbursement for any additional costs 
attributable to delays or other circumstances 
caused by the employee's inability to 
complete his/her tour of duty. 

(b) Assignments of 60 days or more in the 
Cooperating Country. (1) The Contracting 
Officer shall provide the contractor with a 
reproducible copy of the “AID Contractor 
Employee Physical Examination Form”. This 
form is an information collection; it has been 
reviewed and approved by OMB, and 
assigned Control No. 0412-0536. The 
necessary Paperwork Reduction Act 
information regarding reporting burden 
estimate, contact points regarding burden 
estimate, and OMB approval expiration date 
is printed on the form. The contractor shall 
reproduce the form as required, and provide a 
copy to each employee and authorized 


dependent proposed for assignments of 60 
days or more in the Cooperating Country. The 
contractor shall have the employee and all 
authorized dependents obtain a physical 
examination from a licensed physician, who 
will complete the form for each individual 
and mail it to the address on page three of the 
form. All envelopes must be marked “AID 
Contractor Employee Examination Form— 
Privileged Medical Information”. After 
reviewing the form, the State Department 
Office of Medical Services (M/MED) will 
advise the contractor as to whether or not the 
embassy health unit is adequate to provide 
routine care to the individual, depending on 
his or her medical condition. The contractor 
is responsible for providing the M/MED 
decision to the health unit in question. No 
travel to post may be initiated until the health 
unit has received the M/MED decision and 
the Contracting Officer authorizes such travel 
in writing. 

(2) (The following information is provided 
for two purposes: To assist fixed price 
offerors to develop their price proposal, and 
to provide cost reimbursement contractors 
with guidance in determining reasonable and 
allowable costs.) As a contribution to the 
cost of medical examinations, AID shall 
reimburse the contractor for the physical 
examination authorized in paragraph (a) of 
this section in an amount not to exceed $100 
for the physical examination, plus 
reimbursement of charges for immunizations 
to the extent not covered by the contractor's 
health insurance policy. For physicai 
examinations authorized in paragraph (b){1) 
above, the AID contribution to the cost of the 
examination shall be as follows: 

(i) For the employee and authorized 
dependents 12 years of age and over, one half 
of the cost of each examination up to a 
maximum AID share of $300 per individual, 
plus reimbursement of charges for 
immunizations to the extent not covered by 
the contractor's health insurance policy. 

(ii) For authorized dependents under 12 
years of age, one half of the cost of each 
examination up to a maximum AID share of 
$120 per individual, plus reimbursement of 
charges for immunizations to the extent not 
covered by the contractor's health insurance 
policy. 

(iii) The contractor must obtain the prior 
written approval of the Contracting Officer to 
receive any AID contributions higher than 
these limits. 


(End of Clause) 
APPENDICES TO CHAPTER 7 


Appendix C—Logistic Support 
Overseas to AlD-Direct Contractors 


5. Appendix C is amended by 
removing and not replacing Paragraph 4, 
Additional Instructions for Medical 
Support, and by revising Paragraph 2(c) 
introductory text as follows: 
® * * * od 


2. Policy 


* * 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Rules and Regulations 


(c) Medical facilities. Medical facilities 
may be made available in accordance with 
post policy, subject to compliance with the 
clause of the contract entitled “Physical 
Fitness”, 


* * * * * 


Appendix D—Direct AID Contracts 
With A U.S. Citizen or A U.S. Resident 
Alien For Personal Services Abroad 


6. Paragraph 4({c)(2)(vi) of Appendix D 
is revised as follows: 


4. Policy 
* * ® 

(c) *e«f 

(2) ee 

(vi) Health room services may be provided 
in accordance with the clause of this contract 
entitled “Physical Fitness and Health Room 
Privileges.” 


* _* * * * 


7. Paragraph 7{j)(3) of Appendix D is 
revised as follows: 


7. Executing a Personal Services Contract 
* * * * * 
il eee 


(3) Medical examinations and certifications 
as required by the contract general provision 
entitled “Physical Fitness and Health Room 
Privileges”. 


* * * * * 


8. In Appendix D, section 11, General 
Provision Clause 3 is revised as follows: 
* * * * & 


3. Physical Fitness and Health Room 
Privileges (DEC 1990) 

(a) Physical Fitness. , 

(1) For assignments of less than sixty (60) 
days in the Cooperating Country, the 
contractor shall be required to be examined 
by a licensed doctor of medicine, and the 
contractor shall obtain from the doctor a 
certificate that, in the doctor’s opinion, the 
contractor is physically able to engage in the 
type of activity for which he/she is to be 
employed under the contract and is 
physically able to reside in the Cooperating 
Country. A copy of the certificate shall be 
provided to the Contracting Officer prior to 
the contractor's departure for the Cooperating 
Country, or if this contract is entered into in 
the Cooperating Country, the contractor shall 
provide the certificate before he/she starts 
work under the contract. 

(2) For contract periods of sixty (60) days 
or more, prior to departure for such 
assignment, the Contracting Officer shall 
provide to the contractor for himself/herself 
plus any authorized dependents the form 
entitled “AID Contractor Employee Physical 
Examination Form”. This form is an 
information collection; it has been reviewed 
and approved by OMB, and assigned Control 
No. 0412-0536. The necessary Paperwork 
Reduction Act information regarding 
reporting burden estimate, contact points 
regarding burden estimate, and OMB 
approval expiration date is printed on the 
form. The contractor shall obtain a physical 
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examination from a licensed physician, who 
will complete the form and mail it to the 
address on page three of the form. All 
envelopes must be marked “AID Contractor 
Employee Examination Form—Privileged 
Medical Information”. After reviewing the 
form, the State Department Office of Medical 
Services (M/MED) will advise the contractor 
as to whether the embassy health unit is 
adequate to provide routine care to the 
individual, depending on his or her medical 
condition. The contractor is responsible for 
providing the M/MED decision to the health 
unit in question. No travel to post may be 
initiated until the health unit has received the 
M/MED decision and the Contracting Officer 
authorizes such travel in writing. 

(b) Reimbursement. 


(1) As a contribution to the cost of medical 
examinations required by paragraph (a)(1) of 
this clause, AID shall reimburse the 
contractor not to exceed $100 for the physical 
examination, plus reimbursement of charges 
for immunizations. 

(2) As a contribution to the cost of medical 
examinations required by paragraph (a)(2) of 
this clause the contractor shall be reimbursed 
in an amount not to exceed half of the cost of 
the examination up to a maximum AID share 
of $300, plus reimbursement of charges for 
immunizations for himself/herself and each 
authorized dependent 12 years of age and 
over. For dependents under 12 years of age 
the AID contribution shall not exceed half of 
the cost of the examination up to a maximum 
AID share of $120 per individual, plus 
reimbursement of charges for immunizations. 
The contractor must obtain the prior written 
approval of the Contracting Officer to receive 
any AID contributions higher than these 
limits. 

(c) Health Room Privileges. Routine health 
room services may be available, subject to 
post policy and in accordance with the 
requirements of paragraph (a) of this clause, 
to U.S. citizen contractors and their 
authorized dependents (regardless of 
citizenship) at the post of duty. These 
services do not include hospitalization, or 
predeparture or end of tour medical 
examinations. The services normally include 
such medications as may be available, 
immunizations and preventive health 
measures, diagnostic examinations and 
advice, and home visits as medically 
indicated. Emergency medical treatment is 
provided to U.S. citizen contractor employees 
and dependents, whether or not they may 
have been granted access to routine health 
room services, on the same basis as it would 
be to any U.S. citizen in an emergency 
medical situation in the country. 

(End of Clause) 
Dated: December 28, 1990. 
John F. Owens, 
Procurement Executive. 
[FR Doc. 91-4212 Filed 2-22-91; 8:45 am] 
BILLING CODE 6116-01-M 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 571 
[Docket No. 90-09; Notice 02] 
RIN 2127-AC55 


Federal Motor Vehicle Safety 
Standards; Brake Hoses 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
ACTION: Final rule. 


SUMMARY: This final rule amends 


Standard 106, Brake Hoses, so that 
Table III of the standard expressly 
applies to rubber brake hoses only, and 
thus does not apply to hoses made from 
plastic tubing. Table III specifies 
dimensional requirements for air brake 
hoses intended for use with reusable 
end fittings. This rule, which is intended 
to facilitate the use of plastic tubing for 
brake hoses, responds to a petition for 
rulemaking from Volvo White Truck 
Corporation. 


DATES: This rule is effective March 27, 
1991. Petitions for reconsideration must 
be received by March 27, 1991. 
ADDRESSES: Petitions for 
reconsideration should refer to the 
docket number and notice number of the 
notice and be submitted to: 
Administrator, Room 5220, National 
Highway Traffic Safety Administration, 
400 Seventh Street SW., Washington, 
DC 20590. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Vernon Bloom, NRM-11, Office of 
Vehicle Safety Standards, National 
Highway Traffic Safety Administration, 
400 Seventh Street SW., Washington, 
DC 20590. Telephone: (202) 366-5277. 
SUPPLEMENTARY INFORMATION: On June 
15, 1990 (55 FR 24278), the agency 
proposed to amend the language in 
Standard 106 that requires hoses 
manufactured for use with reusable end 
fittings to conform to the dimensional 
requirements of Table III. NHTSA 
proposed to amend the standard so that 
Table III would expressly apply to brake 
hoses made from synthetic or natural 
elastomeric rubber only, and thus would 
not apply to hoses made from 
thermoplastic materials, such as 
polyamide nylon. (The latter types of 
brake hose are usually referred to as 
plastic “tubing.”) Tubing is 
manufactured under industry 
specifications that ensure that all tubing 
of a given outside diameter has the same 
inside diameter. Table III was adopted 
to distinguish between two types of 
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rubber brake hose, one of which has a 
larger outside diameter than the other 
for a given inside diameter. Since these 
differences in sizing do not occur in 
tubing, there appeared to be no reason 
for Table III to apply to tubing. To the 
extent that Table III has operated to 
restrict the use of plastic tubing for 
brake hoses, the agency believed that 
this amendment would facilitate the use 
of such tubing. 


Background 


Standard 106 defines a “brake hose” 
as “a flexible conduit, other than a 
vacuum tubing connector, manufactured 
for use in a brake system to transmit or 
contain the fluid pressure or vacuum 
used to apply force to a vehicle’s 
brakes.” (S4) The definition does not 
distinguish between traditional rubber 
hose and plastic tubing. In practice, it 
appears that there is no 
misunderstanding on the part of 
manufacturers that brake tubing must 
comply with all applicable requirements 
of Standard 106. The agency’s 
compliance test experience with plastic 
tubing shows a high rate of compliance 
with the performance requirements of 
the standard. 

However, with regard to the 
dimensional requirements for brake 
hose that is intended to be used with 
reusable end fittings, the status of 
plastic tubing has been less certain. 

On the one hand, paragraph $7.1 of 
the standard requires “[e]ach air brake 
hose” intended for use with a reusable 
end fitting to “conform to the 
dimensional requirements specified in 
Table III.” Table III sets forth 
dimensions for the inside diameters 
(I.D.) and outside diameters (O.D.) for 
eight sizes of air brake hose. No other 
sizes are permitted for hoses intended 
for use with reusable end fittings. Hose 
with O.D.’s within a specified range are 
considered “Type I” hose and marked 
“AI” (S7.2.1(e)). Hose with generally 
slightly larger O.D.’s are considered 
“Type II” hose and marked “AII.” The 
Type I and Type II hose dimensions 
describe two types of rubber hose that 
were prevalent in the marketplace 
during the development of Standard 106. 
NHTSA has stated that “Table II* * * 
is intended to be a first step toward 
standardization of reusable fittings and 
hose * * *” (39 FR 24012, 24014; June 28, 
1974). Further, there is nothing in $7.1 
itself that suggests that Table III does 
not apply to plastic tubing used with 
reusable fittings as well as to rubber 
hose. 

On the other hand, other provisions in 
S7 refer to “plastic tubing” in a manner 
that has led some brake hose 
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manufacturers to ask whether tubing 
was intended to be covered by Table III. 
$7.2.1{d), for example, refers to “the 
nominal inside diameter of hose * * * or 
the nominal outside diameter of plastic 
tubing * * *,” as if the terms “hose” and 
“tubing” refer to two entirely different 
entities for purposes of labeling. 

The purpose of standardizing hose for 
use with reusable end fittings is to 
reduce the likelihood of mismatch 
problems between hoses and end 
fittings. In issuing Table III, NHTSA 
noted that reusabie fittings and hose are 
typically assembled by repair 
businesses in the field, where the 
agency thought mismatch was more 
likely to occur than in high volume 
operations. {/¢.) The AI and All marking 
on the hose are intended io help in 
distinguishing between two types of 
hoses that may be labeled the same size, 
yet have slightly different dimensions. 
Identifying the hose is important for 
purposes of selecting the appropriate 
end fitting for them. Reusable end 
fittings are marked AI or All indicating 
their suitability. for use with Type I or 
Type Il hose (S7.2.2{c)). 

The Proposal 

This action was commenced by the 
agency in response to a petition for 
rulemaking from the Volvo White Truck 
Corporation which had developed a 
reusable end fitting for use with plastic 
tubing. Since plastic tubing generally 
does not conform to the dimensional 
requirements of Table III, Volvo 
believed that S7.1 would preclude the 
manufacture of the plastic tubing for 
which the end fitting is designed, and 
would therefore impede the marketing of 
the new end fitting. 

Volvo originally sought to remove 
possible impediments against the 
manufacture of the end fitting by 
requesting in its petition that NHTSA 
amend Standard 106's definition of a 
“permanently attached end fitting” to 
include Volvo's end fitting. The agency 
did not agree that the definition should 
be amended as Volvo requested, for the 
reasons discussed in the proposal 
preceding this rule. However, the agency 
believed that Volvo's petition indicated 
that Table [il might be unnecessarily 
impeding the development of plastic 
tubing and end fittings. 

In its proposal, NHTSA tentatively 
concluded that Table Iii need not apply 
to plastic tubing intended for use with 
reusable end fittings because the 
purpose of the dimensional restrictions 
is to reduce the likelihood of mismatch 
problems between hoses and fittings. 
These potential problems arise in cases 
in which hoses appear identical (and are 
labeled the same size) yet have different 


O.D.'s. NHTSA noted in the proposal 
that the only hoses exhibiting this 
variation are those made from rubber. 
NHTSA believed there did not seem to 
be a comparable risk of mismatch for 
plastic tubing since the tubing 
manufacturers have voluntarily 
standardized size designations. NHTSA 
stated, “An assembler would readily 
know the O.D. of brake tubing from the 
labeling on the tubing, and would also 
know which fitting would be 
appropriate for the tubing.” 

The agency stated in its proposal that 
the agency's compliance tests of 
assemblies using plastic tubing with 
permanently attached end fittings 
indicate that such tubing is capable of 
meeting the performance requirements 
of the standard. The agency also 
believed that brake tubing in sizes not 
specified in Table III was already being 
used with reusable end fittings in 
braking applications. NHTSA believed 
that dimensional variations have not 
negatively affected the safety of such 
tubing. The agency therefore proposed 
to amend $7.1 so that Table III would 
expressly apply to brake hose 
“constructed of synthetic or natural 
elastomeric rubber” only. 


Comments on the Proposal 


The agency received comments on the 
proposal from the following five 
commenters: Volvo GM Heavy Truck 
Corporation, Robert Crail (a private 
citizen with experience in trailer and 
hose assembly manufacturing), 
Freightliner Corporation, Bendix Heavy 
Vehicle Systems Group (BHVSG)}, and 
Parker Hannifin Corporation. All but 
Parker Hannifin supported the 
amendment. Freightliner believed that 
the proposed amendment would 
facilitate the production of plastic tubing 
that is manufactured to industry 
specifications, and would therefore 
“increase design flexibility” without 
affecting safety. Mr. Crail stated that 
plastic tubing in sizes other than those 
set forth in Table Il is being used in the 
industry, and that such tubing conforms 
to industry standards established by the 
Society of Automotive Engineers (SAE). 

Parker Hannifin believed that 
removing plastic tubing from coverage of 
Table Ili would degrade safety. The 
commenter appeared to believe that 
tubing ID. and O.D. sizes should be 
standardized because if they are not, 
tubing of slightly different sizes could 
lead to mismatch problems between a 
reusable fitting and the wrong tubing. 

The agency disagrees that plastic 
tubing should be included in Table II. 
Commenters have indicated that tubing 
in sizes other than those listed in Table 
Il has been used with reusable fittings 
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for many years. NHTSA is not aware of 
consumer complaints or any other 
information indicating that mismatch 
problems have been experienced for 
tubing. 

Parker Hannifin also expressed a 
concern about Standard 106's 
requirement for labeling % inch and 4 
inch special air brake hose. Parker 
Hannifin said that manufacturers do not 
know how to label the hose under 
$7.2.1({e) of Standard 106 because the 
hose meets the dimensional 
requirements in Table III for both Type I 
and Type II hose. 

The agency has answered the 
question about labeling hose for which 
the Type I and Type I dimensions listed 
in the standard are identical, in 
interpretations of the standard dating 
back to 1974. (E.g., see November 22, 
1974 letter to Gates Rubber Company, 
and September 22, 1975 letter to Bendix- 
Westinghouse.) The agency stated in the 
letters that such hose may be labeled 
with the designation “AI-All” or “AI & 
All.” Copies of all of the agency's 
interpretation letters are available in 
NHTSA’s docket. Manufacturers have 
not informed NHTSA of any problems 
with labeling hose that conform to both 
the Type I and Type fl dimensions. 

Volvo, GM, and Bendix suggested that 
minor conforming changes to the 
labeling requirements in S7.2.1(e) and 
$7.2.2(c) of Standard 106 would be 
appropriate if the proposed amendment 
concerning Table III is adopted. The 
agency agrees with the suggestions and 
has made the conforming changes. 


Impact Analyses 


NHTSA has concluded that this rule 
does not qualify as a “major rule” within 
the meaning of Executive Order 12291, 
and that the rule is not “significant” — 
within the meaning of the Department of 
Transportation's regulatory procedures. 
NHTSA has further determined that the 
effects of this rulemaking are minor and 
that preparation of a full preliminary 
regulatory evaluation is warranted. The 
amendment clarifies the requirements 
applicable to the manufacture and use 
of certain sizes of reusable air brake 
tubing and end fittings for such tubing. 
Manufacturers of plastic tubing, end 
fittings and assemblies may benefit by 
the amendment, since they might be 
encouraged to produce new products. 
However, the agency does not anticipate 
that they would be significantly 
affected. The need for assemblies in 
sizes other than those listed in Table Ill 
is already at least partially being met by 
assemblies using permanently attached 
brake hose end fittings. 
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NHTSA has considered the effects of 
this rulemaking action under the 
Regulatory Flexibility Act. I hereby 
certify that it will not have a significant 
economic impact on a substantial 
number of small entities. The 
amendment will facilitate the 
manufacture and sale of new types of 
brake hose end fittings and assemblies. 
Any brake hose end fitting or assembly 
manufacturer that might qualify as a 
small entity under the Regulatory 
Flexibility Act may benefit slightly by 
the amendment due to the clarification 
of the applicability of the size 
restrictions of Table III and the possible 
effect of that amendment on sales of 
new products. However, the agency 
does not believe the amendment will 
result in significant cost impacts for 
manufacturers since reusable 
assemblies apparently already are being 
produced with different sizes of tubing. 
The agency believes there will not be a 
significant impact on the cost of 
vehicles, and that small organizations 
and governmental jurisdictions that 
purchase motor vehicles will not be 


significantly affected by the amendment. 


Environmental Effects 


NHTSA has analyzed this rulemaking 
action for the purposes of the National 
Environmental Policy Act. The agency 
has determined that implementation of 
this action will not have any significant 
impact on the quality of the human 
environment. 


Federalism 


This action has been analyzed in 
accordance with the principles and 


criteria contained in Executive Order 
12612, and it has been determined that 
the proposed rulemaking does not have 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment. 


Regulatory Information Number 


A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN 
contained in the heading of this 
document can be used to cross-reference 
this action with the Unified Agenda. 


List of Subjects in 49 CFR Part 571 


Imports, Motor vehicle safety, Motor 
vehicles. 


In consideration of the foregoing, 
NHTSA amends 49 CFR part 571 as set 
forth below. 


PART 571—{ AMENDED] 


1. The authority citation for part 571 
continues to read as follows: 


Authority: 15 U.S.C. 1392, 1401, 1403, 1407; 
delegation of authority at 49 CFR 1.50. 


§ 571.106 [Amended] 


2. The introductory text of paragraph 
$7.1 of Standard No. 106 is revised to 
read as follows: 

$7.1 Construction. Each air brake hose 
assembly shall be equipped with 
permanently attached brake hose end 
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fittings or reusable brake hose end 
fittings. Each air brake hose constructed 
of synthetic or natural elastomeric 
rubber intended for use with reusable 
end fittings shall conform to the 
dimensional requirements specified in 
Table Ill. 


* * * * * 


3. Section S7.2 of Standard 106 is 
amended by revising paragraphs 
$7.2.1(e) and S7.2.2(c) to read as follows: 


S7.2_ Labeling. 
Was ** 


* * * e * 


(e) The letter “A” shall indicate 
intended use in air brake systems. In the 
case of a hose constructed of synthetic 
or natural elastomeric rubber intended 
for use in a reusable assembly, “AI” or 
“All” shall indicate Type I or Type Il 
dimensional characteristics of the hose 
as described in Table Ill. 

SF22'* = * 


* * * * & 


(c) The letter “A” shall indicate 
intended use in air brake systems. In the 
case of an end fitting intended for use in 
a reusable assembly with brake hose 
subject to Table III, “AI” or “All” shall 
indicate use with Type I or Type II hose, 
respectively. 

Issued on February 19, 1991. 

Jerry Ralph Curry, 

Administrator. 

[FR Doc. 91-4315 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-59-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Parts 55, 56, 59, and 70 
[Docket No. PY-91-001] 

RIN 0581-AA19 


increase in Fees and Charges for Egg 
Products inspection and Egg, Poultry 
and Rabbit Grading 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


summary: The Agricultural Marketing 


Service (AMS) proposes to increase the 
fees and charges for Federal voluntary 
egg products inspection and egg, poultry, 
and rabbit grading; as well as Federal 
mandatory egg products inspection 
holiday and appeal services. These fees 
and charges need to be increased to 
cover the increase in salaries of Federal 
employees, salary increases of State 
employees cooperatively utilized in 
administering the programs, and other 
increased Agency costs. 

DATES: Comments must be received on 
or before March 27, 1991. 

ADDRESSES: Send written comments, in 
duplicate, to Janice L. Lockard, Chief, 
Standardization Branch, Poultry 
Division, Agricultural Marketing 
Service, U.S. Department of Agriculture, 
room 3944-South, P.O. Box 96456, 
Washington, DC 20090-6456. Comments 
received may be inspected at this 
location between 8 a.m. and 4:30 p.m., 
Monday through Friday, except 
holidays. State that your comments refer 
to Docket No. PY-91-001. 

FOR FURTHER INFORMATION CONTACT: 
Larry W. Robinson, Chief, Grading 
Branch, 202-447-3271. 

SUPPLEMENTARY INFORMATION: 


Executive Order 12291 and Regulatory 
Flexibility Act 


, This proposed rule has been reviewed 
under USDA procedures implementing 
Executive Order 12291 and Department 


Regulation 1512-1 and has been 
classified a “non-major” rule under the 
criteria contained therein. It (i) will have 
an annual effect on the economy of less 
than $100 million; (ii) will not cause a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local Government 
agencies, or geographic regions; or (iii) 
will not cause significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of U.S.-based enterprises 
to compete with foreign-based 
enterprises in domestic or export 
markets. 

The AMS Administrator has 
determined that this proposed rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities, as defined by 
the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), because (i) the fees and 
changes merely reflect, on a cost-per- 
unit-graded/ inspected basis, a minimal 
increase in the costs currently borne by 
those entities utilizing the services and 
(ii) competitive effects are offset under 
the major voluntary programs {resident 
shell egg and poultry grading) through 
administrative charges based on the 
volume of product handled; i.e., the cost 
to users increases in proportion to 
increased volume. 

The information collection 
requirements that appear in 
§§ 56.52(a)(4) and 70.77(a)(4) to be 
amended by the proposed rule have 
been previously approved by the Office 
of Management and Budget and 
assigned OMB Control No. 0581-0128 
and No. 0581-0127, respectively, under 
the Paperwork Reduction Act of 1980. 


Background and Proposed Changes 


The Agricultural Marketing Act of 
1946, as amended, provides for the 
collection of fees approximately equal to 
the cost of providing voluntary egg 
products inspection and voluntary egg, 
poultry, and rabbit grading services. 
Likewise, the Egg Products Inspection 
Act requires the collection of fees to 
cover costs of holiday and appeal 
inspection services. Each fiscal year, 
these fees undergo a cost analysis to 
determine if they are adequate to 
recover the cost of providing the 
services. They were last increased 
effective May 1, 1990. 

Projected operating costs are expected 
to increase in 1991. Federal employees’ 
salaries increased by 4.1 percent in 
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January 1991. Also, the cost of life 
insurance, health benefits, and Medicare 
increased by about 8 percent, Federal 
employee retirement fringe costs 
increased 12 percent, and salaries and 
fringe of federally licensed State 
employees increased by about 9 percent. 

Resident fees and administrative 
service charges would be increased 
about 6.5 percent. Resident fees cover 
Federal and State salaries, fringe 
benefits, relief, and other service-related 
costs. Administrative service charges 
apply to the costs of supervision and 
other overhead and administrative costs 
and are assessed on each case of shell 
eggs and each pound of poultry handled 
in plants using resident grading service. 
In 1990, these rates were established at 
$0.029 per case of shell eggs and 
$0.00029 per pound of poultry. These 
rates would be changed to $0.031 per 
case of shell eggs and $0.00031 per 
pound of poultry. Also, these charges 
were set at a minimum of $145 and 
maximum of $1,450 per billing period for 
each official plant. It is proposed to 
change these amounts to $155 and 
$1,550, respectively. 

The hourly rate for nonresident 
voluntary grading and inspection service 
would be increased from $27.28 to 
$28.64. The hourly rate for such services 
performed on Saturdays, Sundays, or 
holidays would be increased from $27.36 
to $29.68. The hourly rate for voluntary 
appeal gradings or inspections would be 
increased from $23.20 to $24.48. The 
hourly rates for mandatory egg products 
inspection services would be increased 
from $14.72 to $16.04 for holiday 
inspection and from $23.20 to $24.48 for 
certain appeal inspections. 

Administrative charges for resident 
voluntary rabbit grading, resident 
voluntary egg products inspection, and 
nonresident voluntary continuous 
poultry and egg grading will continue to 
be based on 25 percent of the grader’s or 
inspector's total salary costs. The 
minimum charge per billing period for 
these programs would be increased from 
$145 to $155 per official plant. 


Timing of Any Fee Increase 


It is contemplated that any fees that 
might be implemented as a result of this 
action would be implemented on an 
expedited basis in order to minimize 
that period of time between the effective 
date of the Federal pay increase and the 
effective date of any fee increase. 
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Accordingly, it is anticipated that the fee 
increases, if adopted, would become 
effective upon publication or very soon 
after publication of the final rule in the 
Federal Register and that postponing the 
effective date of the final rule until 30 
days after publication in the Federal 
Register would not occur. An 
approximate effective date would be 
May 1, 1991. 


List of Subjects 
7 CFR Parts 55 and 56 


Eggs and egg products, Food grades 
and standards, Food labeling, Reporting 
and recordkeeping requirements. 


7 CFR Part 59 


Eggs and egg products, Exports, Food 
grades and standards, Food labeling, 
Imports, Polychlorinated biphenyls 
(PCB's), Reporting and recordkeeping 
requirements. 


7 CFR Part 70 


Food grades and standards, Food 
labeling, Poultry and poultry products, 
Rabbits and rabbit products, Reporting 
and recordkeeping requirements. 

For reasons set forth in the preamble, 
it is proposed that title 7, code of 
Federal Regulations, parts 55, 56, 59, and 
70 be amended as follows. 


PART 55—VOLUNTARY INSPECTION 
OF EGG PRODUCTS AND GRADING 


1. The authority citation for part 55 
continues to read as follows: 


Authority: Secs. 202-208 of the Agricultural 
Marketing Act of 1946, as amended (60 Stat. 
1087-1091; 7 U.S.C. 1621-1627). 

2. Section 55.510 is amended by 
revising paragraphs (b), (c), and (d) to 
read as follows: 


§ 55.510 Fees and charges for services 
other than on a continuous resident basis. 
(b) Fees for product inspection and 
sampling for laboratory analysis will be 

based on the time required to perfrom 
the services. The hourly charge shall be 
$28.64 and shall include the time 
actually required to perform the 
sampling and inspection, waiting time, 
travel time, and any clerical costs 
involved in issuing a certificate. 

(c) Services rendered on Saturdays, 
Sundays, or legal holidays shall be 
charged for at the rate of $29.68 per 
hour. Information on legal holidays is 
available from the Supervisor. 

(d) The cost of an appeal grading, 
inspection, laboratory analysis, or 
review of a grader’s or inspector's 
decision shall be borne by the appellant 
at an hourly rate of $24.48 for time spent 
performing the appeal and travel time to 


and from the site of the appeal, plus any 
additional expenses. If the appeal 
grading, inspection, laboratory analysis, 
or review of a grader’s or inspector's 
decision discloses that a material error 
was made in the original determination, 
no fee or expenses will be charged. 

3. Section 55.560 is amended by 
revising paragraph (a)(3) to read as 
follows: 


§ 55.560 Charges for continuous 
inspection and grading service on a 
resident basis. 

* * * * * 

(a) es *« 

(3) An administrative service charge 
equal to 25 percent of the grader’s or 
inspector's total salary costs. A 
minimum charge of $155 will be made 
each billing period. The minimum charge 
also applies where an approved 
application is in effect and no product is 
handled. 


* * * * * 


PART 56—GRADING OF SHELL EGGS 
AND U.S. STANDARDS, GRADES, AND 
WEIGHT CLASSES FOR SHELL EGGS 


4. The authority citation for part 56 
continues to read as follows: 


Authority: Secs. 202-208 of the Agricultural 
Marketing Act of 1946, as amended (60 Stat. 
1087-1091; 7 U.S.C. 1621-1627). 


5. Section 56.46 is amended by 
revising paragraphs (b) and (c) to read 
as follows: 


§56.46 Ona fee basis. 


* * * * 


(b) Fees for grading services will be 
based on the time required to perform 
the services. The hourly charge shall be 
$28.64 and shall include the time 
actually required to perform the grading, 
waiting time, travel time, and any 
clerical costs involved in issuing a 
certificate. 

(c) Grading services rendered on 
Saturdays, Sundays, or legal holidays 
shall be charged for at the rate of $29.68 
per hour. Information on legal holidays 
is available from the Supervisor. 

6. Section 56.47 is revised to read as 
follows: 


§ 56.47 Fees for appeal grading or review 
of a grader’s decision. 

The cost of an appeal grading or 
review of a grader's decision shall be 
borne by the appellant at an hourly rate 
of $24.48 for the time spent in performing 
the appeal and travel time to and from 
the site of the appeal, plus any 
additional expenses. If the appeal 
grading or review of a grader’s decision 
discloses that a material error was made 


in the original determination, no fee o- 
expenses will be charged. 

7. Section 56.52 is amended by 
revising paragraph (a)(4) to read as 
follows: 


§ 56.52 Continuous grading performed m 
a resident basis. 


* * * ” ” 


(a) * 2 

(4) An administrative service charge 
based upon the aggregate number of 30- 
dozen cases of all shell eggs handled in 
the plant per billing period multiplied by 
$0.031, except that the minimum charge 
per billing period shall be $155 and the 
maximum charge shall be $ 1,550. The 
minimum charge also applies where an 
approved application is in effect and no 
product is handled. 


* * * ie * 


8. Section 56.54 is amended by 
revising paragraph (a)(2) to read as 
follows: 


§ 56.54 Charges for continuous grading 
performed on a nonresident basis. 


* * * * * 


(a) se & 

(2) An administrative service charge 
equal to 25 percent of the grader’s total 
salary costs. A minimum charge of $155 
will be made each billing period. The 
minimum charge also applies where an 
approved application is in effect and no 
product is handled. 


ee @ @ & 


PART 59—INSPECTION OF EGGS AND 


9. The authority citation for part 59 
continues to read as follows: 


Authority: Secs. 2-28 of the Egg Products 
Inspection Act (84 Stat. 1620-1635; 21 U.S.C. 
1031-1056). 


10. Section 59.128 is amended by 
revising paragraph (a) to read as 
follows: 


§ 59.128 Holiday inspection service. 


(a) When an official plant requires 
inspection service on a holiday or a day 
designated in lieu of a holiday, such 
service is considered holiday work. The 
official plant shall, in advance of such 
holiday work, request the inspector in 
charge to furnish inspection service 
during such period and shall pay the 
Service therefor at an hourly rate of 
$16.04 to cover the cost thereof. 


* * * * 


11. Section 59.370 is amended by 


revising paragraph (b) to read as 
follows: 
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§ 59.370 Cost of appea' 

(b) The costs of an appeal shall be 
borne by the appellant at an hourly rate 
of $24.48, including travel time and 
expenses if the appeal was frivolous, 
including but not being limited to the 
following: The appeal inspection 
discloses that no material error was 
made in the original inspection, the 
condition of the product has undergone 
a material change since the original 
inspection, the original lot has changed 
in some manner, or the Act or these 
regulations have not been complied 
with. 


PART 70—VOLUNTARY GRADING OF 
POULTRY PRODUCTS AND RABBIT 
PRODUCTS AND U.S. CLASSES, 
STANDARDS, AND GRADES 


12. The authority citation for part 70 
continues to read as follows: 


Authority: Secs. 202-208 of the Agricultural 
Marketing Act of 1946, as amended (60 Stat. 
1087-1091; 7 U.S.C. 1621-1627). 


13. Section 70.71 is amended by 
revising paragraphs (b) and (c) to read 
as follows: 


§70.71 Ona fee basis. 


* * * * * 


(b) Fees for grading services will be 
based on the time required to perform 
such services for class, quality, quantity 
(weight test), or condition, whether 
ready-to-cook poultry, ready-to-cook 
rabbits, or specified poultry food 
products are involved. The hourly 
charge shall be $28.64 and shall include 
the time actually required to perform the 
work, waiting time, travel time, and any 
clerical costs involved in issuing a 
certificate. 

(c) Grading services rendered on 
Saturdays, Sundays, or legal holidays 
shall be charged for at the rate of $29.68 
per hour. Information on legal holidays 
is available from the Supervisor. 

14. Section 70.72 is revised to read as 
follows: 


§70.72 Fees for appeal grading, 
laboratory analysis, or examination or 
review of a grader’s decision. 

The costs of an appeal grading, 
laboratory analysis, or examination or 
review of a grader's decision will be 
borne by the appellant at an hourly rate 
of $24.48 for the time spent in performing 
the appeal and travel time to and from 
the site of the appeal, plus any 
additional expenses. If the appeal 
grading, laboratory analysis, or 
examination or review of a grader’s 
decision discloses that a material error 
was made in the original determination, 
no fee or expenses will be charged. 


15. Section 70.76 is amended by 
revising paragraph (a)(2) to read as 
follows: 


§70.76 Charges for continuous poultry 
grading performed on a nonresident basis. 

(a) eet 

(2) An administrative service charge 
equal to 25 percent of the grader’s total 
salary costs. A minimum charge of $155 
will be made each billing period. The 
minimum charge also applies where an 
approved application is in effect and no 
product is handled. 

16. Section 70.77 is amended by 
revising paragraphs (a)(4) and (a)(5) to 
read as follows: 


$70.77 Charges for continuous poultry or 
rabbit grading performed on a resident 
basis. 


(a) zs * 

(4) For poultry grading: An 
administrative service charge based 
upon the aggregate weight of the total 
volume of all live and ready-to-cook 
poultry handled in the plant per billing 
period computed in accordance with the 
following: Total pounds per billing 
period multiplied by $0.00031, except 
that the minimum charge per billing 
period shall be $155 and the maximum 
charge shall be $1,550. The minimum 
charge also applies where an approved 
application is in effect and no product is 
handled. 

(5) For rabbit grading: An 
administrative service charge equal to 
25 percent of the grader’s total salary 
costs. A minimum charge of $155 will be 
made each billing period. The minimum 
charge also applies where an approved 
application is in effect and no product is 
handled. 

* * * * * 


Done at Washington, DC, on February 19, 
1991. 


Daniel D. Haley, 

Administrator of the Agricultural Marketing 
Service. 

[FR Doc. 91-4382 Filed 2-22-91; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 1220 
[LS-90-106] 


Soybean Promotion, Research, and 
Consumer Information: Procedures for 
Nominations of Soybean Producers of 
Appointment to the Initial United 
Soybean Board 


AGENCY: Agricultural Marketing Service, 
USDA. 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Proposed Rules 


ACTION: Proposed rule. 


summary: This proposed rule sets forth 
the procedures and criteria for 
nominating soybean producers to the 
initial United Soybean Board (herein 
referred to as Board), as provided for in 
the Soybean Promotion, Research, and 
Consumer Information Act, enacted 
November 28, 1990. The Act authorizes a 
national industry-funded program for 
soybeans and soybean products 
promotion and research to be 
administered by a Board comprised of 
industry members appointed by the 
Secretary. 


DATES: Written comments on the 
proposed rule must be received by 
March 12, 1991, to receive consideration. 


ADDRESSES: Send two copies of 
comments to the Marketing Programs 
Branch; Livestock and Seed Division; 
Agricultural Marketing Service, U.S. 
Department of Agriculture, room 2624-S; 
P.O. Box 96456; Washington, DC 20090- 
6456, where they will be available for 
public inspection during regular 
business hours. In addition, comments 
concerning the information collection 
requirements should be sent to: Office of 
Information and Regulatory Affairs; 
Office of Management and Budget; 
Washington, DC 20503; Attention: Desk 
Officer for Agricultural Marketing 
Service, USDA. 


FOR FURTHER INFORMATION CONTACT: 
Ralph L. Tapp, Chief; Marketing 
Programs Branch; Livestock and Seed 
Division; AMS, USDA, room 2624-S; 
P.O. Box 96456; Washington, DC 20090- 
6456. (Telephone: 202/382-1115). 


SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed in 
accordance with Executive Order No. 
12291 and Departmental Regulation No. 
1512-1 and has been classified a “non- 
major” rule because it does not meet the 
criteria for a major rule as stated in the 
Order. 


This action has also been reviewed 
under the Regulatory Flexibility Act. 
The Administrator, Agricultural 
Marketing Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small business entities. The 
rules proposed herein pertain only to (1) 
The procedures for establishing the 
eligibility of organizations to nominate, 
(2) the procedures for submitting 
nominations. 

In accordance with the Paperwork 
Reduction Act of 1980, the information 
collection requirements contained in this 
action will be submitted to the Office of 
Management and Budget (OMB) for 
approval. This action sets forth the 
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procedures for establishing the 
eligibility of organizations to nominate 
soybean producers to the initial Board, 
and the procedures for submitting such 
nominations. Information collection _ 
requirements as required by this action 
and necessary for implementation of 
these procedures include submission by 
State promotion organizations of a 
written statement (“Verification of 
Compliance With Definition of Qualified 
State Soybean Board”) attesting to their 
eligibility as a Qualified State Soybean 
Board to nominate producer members to 
the initial United Soybean Board and 
submission of nominations on official 
nomination forms. The estimated 
number of responding organizations is 
29, with 1 response(s) estimated per 
organization of establishing eligibility 
and 12 response(s) per nomination, with 
an estimated average burden of .5 hours 
and .5 hours, respectively. 

In addition, each producer nominee 
for membership on the initial Board 
would be required to submit a 
membership background information 
sheet. This information sheet has been 
previously approved by the Office of 
Management and Budget and has been 
assigned OMB No. 0505-011. The 
estimated number of respondents is 130, 


with 1 response(s) per nominee and with | 


an estimated average burden of .5 hours. 
Comments concerning the information 
collection requirements contained in this 
action should also be sent to the Office 
of Information and Regulatory Affairs; 
Office of Management and Budget; 
Washington, DC 20503. Attention: Desk 
Officer for Agricultural Marketing 
Service, USDA. 

The Soybean Promotion, Research, 
and Consumer Information Act of 1990, 
enacted November 28, 1990 (Act), 
authorizes the establishment of a 
national soybean promotion, research, 
and consumer information program. This 
program will be funded by assessments 
paid by domestic soybean producers. 
The program will be governed by a 
soybean promotion, research, and 
consumer information order issued by 
the Secretary. An invitation for 
proposals for such an order was 
published at 55 FR 53000 (December 26, 
1990). A final order will be issued after a 
published notice and opportunity for 
public comment. The order would 
provide for the establishment of a Board 
to administer the program. To enable the 
Secretary to implement any order that 
may be adopted, it is necessary to 
establish procedures for the nomination 
and appointment of Board members. All 
comments received in response to this 
proposal will be considered in the 
development of a final rule. 


The Board will be composed of 
approximately 60 soybean producers 
appointed by the Secretary from 
nominations submitted by the Qualified 
State Soybean Boards. 

Under this proposed rule, to ensure 
that nominees represent the interests of 
soybean producers, State soybean 
organizations, which meet criteria 
specified in section 1969(b)(3) of the Act 
and in § 1220.520 of this proposed rule 
may nominate candidates for 
appointment to the Board. To be eligible 
to nominate candidates, organizations 
would either (1) Be organized and 
operating under the laws of the State or 
(2) be organized and operating within a 
State, receive voluntary contributions, 
conduct soybean promotion, research, 
consumer information, or industry 
information programs, and represent the 
soybean producers of the State. 

The proposed rule would require an 
organization to furnish the Secretary 
with a written statement signed by an 
official of that organization attesting to 
the specific eligibility requirements and 
any other information deemed relevant 
by the Secretary. If such organizations 
do not exist in a State or combined unit 
which is eligible for representation on 
the Board, the proposed rule would 
allow the Secretary to solicit 
nominations in a manner the Secretary 
deems appropriate. 

The proposed rule would allow the 
required written statements or 
information necessary for an eligibility 
determination to be submitted in 
connection with requests for the official 
nomination forms. Nomination forms 
would be obtained by contacting the 
Marketing Programs Branch; Livestock 
and Seed Division; Agricultural 
Marketing Service, U.S. Department of 
Agriculture, room 2624-S; P.O. Box 
96456; Washington, DC 20090-6456; 
(Telephone: 202/382-1115). 

This proposed rule also would give 
the Secretary the right to examine 
books, papers, records, files, and 
facilities to verify any information 
submitted to determine an individual 
organization's eligibility to nominate 
members to the Board. 

Information obtained from 
organizations would be kept 
confidential. However, nothing in the 
rule would prohibit release of general 
statements based upon data obtained 
from a number of organizations which 
do not identify the information obtained 
from any specific organization. 

Written comments are requested from 
interested persons on the proposed rule. 
A 15-day comment period is considered 
appropriate and is necessary so that 
organizations and others who may 
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select nominees for the United Soybean 
Board may begin planning for a 
nomination process as soon as possible. 
Nomination procedures take 
considerable time to complete. Early 
establishment of any such procedures, 
that may be adopted as a result of this 
rulemaking, should prevent unnecessary 
delay in selecting nominees and 
appointing a Board to implement any 
Order, that might be adopted, and 
thereby assisting in timely 
implementation of the Act. 


List of Subjects in 7 CFR Part 1220 


Administrative practice and 
procedure, Advertising, Agricultural 
research, Marketing agreements, 
Soybeans and soybean products, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, it is proposed that chapter XI 
of title 7 of the Code of Federal 
Regulations be amended as follows: 

Chapter XI of title 7 of the Code of 
Federal Regulations is amended by 
adding a new part 1220 to read as 
follows: 


PART 1220—SOYBEAN PROMOTION, 
RESEARCH, AND CONSUMER 
INFORMATION 


Subpart A~C—[Heserved]. 


Soybean 
initial United Soybean Board. 


Sec. 

1220.500 General. 

1220.510 Definitions. 

1220.515 Administration. 

1220.520 Eligibility to nominate for 
appointment to the initial Board. 

1220.525 Nominations of members for 
appointment to the Board. 

1220.530 Initial Board membership. 

1220,535° Length of appointment to the initial 
Board. 

1220.540 Acceptance of appointment. 

1220.545 Vertification. 

1220.550 Confidential treatment of 
information. 

1220.555 Paperwork Reduction Act assigned 
number. [Reserved]. 

1220.560 [Reserved]. 


Authority: Title XIX, Subtitle E, Public Law 
No. 101-624, 104 Stat. 3359. 


Subparts A-C—[Reserved] 


Subpart D—Procedures for 
Nomination of Soybean Producers for 
Appointment to the initial United 
Soybean Board. 


§ 1220.500 General. 


The Secretary shall determine which 
organizations are qualified to nominate 
soybean producers for appointment to 


j 
2 





the initial Board. The making and 
receiving of the nominations shall be 
conducted in accordance with this 
subpart. 


§ 1220.510 Definitions. 

As used in this subpart: 

Act means the Soybean Promotion, 
Research, and Consumer Information 
Act of 1990, title XIX, subtitle E, of 
Public Law 101-624, enacted November 
28, 1990. 

Board means the United Soybean 
Board. 

Department means the United States 
Department of Agriculture. 

Livestock and Seed Division means 
the Livestock and Seed Division of the 
Department's Agricultural Marketing 
Service. 

Person means any individual, group of 
individuals, partnership, corporation, 
association, cooperative, or any other 
legal entity. 

Producers means any person engaged 
in the growing of soybeans in the United 
States who owns, or who shares the 
owership and risk of loss of, such 
soybeans. 

Qualified State Soybean Board means 
a State soybean promotion entity that is 
authorized by State law. If no such 
entity exists in a State, then the term 
“Qualified State Soybean Board” means 
a soybean producer governed entity. 

(1) That is organized and operating 
within a State, and 

(2) that receives voluntary 
contributions and conducts soybean 
promotion, research, consumer 
information, or industry information 
programs. 

Secretary means the Secretary of 
Agriculture of the United States, or any 
officer or employee of the Department to 
whom authority has heretofore been 
delegated, or to whom authority may 
hereinafter be delegated, to act in the 
Secretary's stead. 

Soybean products means a product 
produced in whole or in part from 
soybeans or soybean by-products. 

Soybeans means all varieties of 
Glycine max or Glycine soja. 

State or United States means each of 
the 50 States, the District of Columbia, 
and the Commonwealth of Puerto Rico. 


§ 1220.515 Administration. 

The Livestock and Seed Division shall 
administer the provisions of this 
subpart. 


§ 1220.520 Eligibility to nominate for 
appointment to the initial Board. 

(a) States with existing State soybean 
promotion organizations. Existing State 
soybean promotion organizations are 
eligible to submit names of producers as 


nominees for appointment by the 
Secretary to the Board. However, such 
State soybean promotion organizations 
must provide the Department with 
written verification that they comply 
with the definition of a qualified State 
soybean Board in section 1220.510. 

(b) States with no existing State 
soybean promotion organizations. If no 
State soybean promotion organization 
exists in a State unit, the Secretary shall 
solicit nominations for appointments to 
the initial Board in such manner as the 
Secretary determines appropriate. 

(c) Combined units. The Secretary 
shall solicit nominations for each seat 
on the initial Board to which a combined 
unit is entitled in such manner as the 
Secretary determines appropriate, 
taking into consideration the 
recommendations of any State soybean 
board operating in the unit that provides 
the Department with written verification 
that they comply with the definition of a 
qualified State soybean Board in 
§ 1220.510. 

(d) When the Secretary determines 
that a State soybean promotion 
organization or other entity is eligible to 
nominate producer candidates for 
appointment to the Board, the Secretary 
shall thereafter notify such organization 
or entity of the determination. 


§ 1220.525 Nomination of members for 
appointment to the Board. 

(a) All nominations to the initial 
Board shall be made in the following 
manner: 

(1) Concurrent with notification of 
eligibility to nominate, the Secretary 
shall advise eligible organizations of the 
number of positions on the Board 
allotted to each State or combined unit 
and request the names of at least two 
nominees for each allotted position. 

(2) Official nomination forms. Official 
nomination forms, “Nomination of 
Soybean Producers for Appointment to 
the United Soybean Board” must be 
used to nominate producers for 
appointment to the Board. A 
membership background information 
sheet for each nominee listed on the 
“Nomination of Soybean Producers for 
Appointment to the United Soybean 
Board” must be attached to that form. 
Official nomination forms, background 
information sheets, and additional 
information on nominations can be 
obtained by contacting the Marketing 
Programs Branch; Livestock and Seed 
Division; Agricultural Marketing 
Service; U.S. Department of Agriculture, 
room 2624-S; P.O. Box 96456; 
Washington, DC 20090-6456 (telephone: 
202/382-1115). 

(b) The Secretary may reject any 
nomination submitted under paragraph 
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(a) of this section. If there are 
insufficient nominations from which te to 
appoint members to the initial Board as 
the result of the Secretary rejecting the 
nominations submitted by a State or 
combined unit, the State or combined 
unit shall submit additional 
nominations, as provided in paragraph 
(a) of this section. 


§ 1220.530 Initial Board membership. 


(a) Base membership. The number of 
producer members appointed to the 
Board from each State or combined unit 
shall be allocated as follows: 

(1) A State in which the average (of 
the five previous crops of soybeans, 
excluding the crop in which production 
was the highest and the crop in which 
production was the lowest) soybean 
production is less than 3 million bushels 
shall be grouped with other States into a 
combined unit. To the extent 
practicable, each State with average 
annual soybean production of less than 
3 million bushels shall be grouped with 
other States with average annual 
soybean production of less than 3 
million bushels into a combined unit. To 
the extent practicable, each combined 
unit shall consist of geographicaily 
contiguous States and shall have an 
average annual production of soybeans 
of at least 3 million bushels. 

(2) Subject to the provisions of 
paragraph (a)(1) of this section, if the 
average annual soybean production is: 

(i) Less than 15 million bushels, the 
unit shall receive a total of one seat on 
the Board; 

(ii) 15 million bushels or more, but less 
than 70 million bushels, the unit shall 
receive two seats on the Board; 

(iii) 70 million bushels or more, but 
less than 200 million bushels, the unit 
shall receive three seats on the Board; 

(iv) More than 200 million bushels, the 
unit shall receive four seats on the 
Board. 

(3) The Secretary shall use statistics 
published by the U.S. Department of 
Agriculture's National Agricultural 
Statistics Service, Agricultural Statistics 
Board in the “Crop Production” Annual 
summary. (Copies may be obtained by 
calling the National Agricultural 
Statistics Service at 202/447-2127.) 

(4) Based on the criteria contained in 
this section, the number of members on 
the Board allotted to each unit shall be: 
Alabama 1; Arkansas 3; Delaware 1; 
Flordia 1; Georgia 2; Illinois 4; Indiana 3; 
lowa 4; Kansas 2; Kentucky 2; Louisiana 
2; Maryland 1; Michigan 2; Minnesota 3; 
Mississippi 2; Missouri 3; Nebraska 3; 
New Jersey 1; North Carolina 2; North 
Dakota 1; Ohio 3; Oklahoma 1; 
Pennsylvania 1; South Carolina 2; South 
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Dakota 2; Tennessee 2; Texas 1; Virginia 
2; Wisconsin 1; Eastern Region 
(Consisting of New York, 
Massachusetts, Connecticut, Rhode 
Island, Vermont, New Hampshire, 
Maine, West Virginia, the District of 
Columbia, and Puerto Rico) 1; and 
Western Region (Consisting of Montana, 
Wyoming, Colorado, New Mexico, 
Idaho, Utah, Arizona, Washington, 
Oregon, Nevada, California, Hawaii, . 
and Alaska) 1. 

(b) Temporary membership. The 
Secretary may appoint to the initial 
Board up to 3 temporary members in 
addition to the members appointed as 
otherwise provided in this subpart, as 
the Secretary determines appropriate. 
Each such temporary member shall be 
appointed for a single term not to 
exceed 3 years. Such appointments 
would ensure representation on the 
Board, to the extent practicable, to each 
State with a State soybean board that 
was contributing State soybean 
assessment funds to national soybean 
promotion and research efforts that 
reflects the relative contribution of such 
State to the national soybean promotion 
and research effort. 


§ 1220.535 Length of appointment to initial 
board. 


When the Secretary appoints the 
members of the initial Board, the 
Secretary shall also specify the term of 
office for each member. To the extent 
practicable, one-third of the members 
shall serve for one year, one-third shall 
serve for two years and one-third shall 
serve for three years. 


§ 1220.540 Acceptance of appointment. 

Producers nominated to the Board 
must signify in writing their intent to 
serve if appointed and to disclose any 
relationship with any soybean 
promotion entity or any organization 
that has a contractual relationship with 
the Board. 


§ 1220.545 Verification. 

The Secretary shall have the right to 
examine at any time the books, 
documents, papers, records, files, and 
facilities of nominating units as the 
Secretary deems necessary to verify the 
information submitted and to. procure 
such other information as may be 
required to determine whether the unit 
is eligible to nominate soybeans 
producers for appointment to the initial 
Board. 


§ 1220.550 Confidential treatment of 
information. 

All documents submitted in 
accordance with this subpart shall be 
kept confidentially by all employees of 
the Department. Nothing in this section 


shall be deemed to prohibit the 
disclosure of such information so 
furnished or acquired as the Secretary 
deems relevant and then only in the 
issuance of general statements based 
upon the reports of a number of persons 
subject to the order or statistical data 
collected therefrom, when such a 
statement or data does not identify the 
information furnished by any one 
person. 


§ 1220.555 Paperwork Reduction Act 
assigned number. [Reserved]. 
§ 1220.560 [Reserved]. 


Done at Washington, DC: February 19, 
1991. 


Daniel Haley, 

Administrator. 

[FR Doc. 91-4271 Filed 2-22-91; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 1220 

[No. LS-91-004] 

Soybean Promotion and Research 
Order 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The Department proposes to 


issue an order establishing a national 
industry-funded soybean promotion and 
research program, and will hold a public 
meeting to discuss the proposal during 
the comment period. A soybean industry 
organization requested the issuance of 
such an order and submitted a proposed 
order in response to an invitation'to 
submit proposals. The proposed order 
would require soybean producers to pay 
an assessment based on the market 
value of their soybeans, which would be 
used in a national program of soybean 
promotion, research, and consumer 
information. 

DATES: Comments must be received by 
April 11, 1991. The meeting will convene 
at 9 a.m., eastern daylight savings time, 
on March 6, 1991. 

ADDRESSES: Send two copies of 
comments to Ralph L. Tapp, Chief, 
Marketing Programs Branch, Livestock 
and Seed Division; AMS-USDA, Room 
2624-S, PO Box 96456, Washington, DC 
20090-6456. Comments concerning the 
information collection requirements 
contained in this action should also be 
sent to the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503. Attention: Desk Officer for 
Agricultural Marketing Service, USDA. 
LOCATION OF MEETING: Jefferson 
Auditorium, USDA South Building, 14th 


and Independence Avenue, SW., 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Ralph L. Tapp, Chief, Marketing 
Programs Branch—202/382-1115. 


SUPPLEMENTARY INFORMATION: Prior 
documents in this proceeding: Invitation 
to submit proposals—55 FR 53000 
(December 26, 1990). 


Proposed Rule—Procedures for 
Nominations of Soybean Producers for 
Appointment to the initial United 
Soybean Board— 


Regulatory Impact Analysis 


The proposed rule was reviewed in 
accordance with Executive Order No. 
12291 and Departmental Regulation No. 
1512-1 and has been classified a “non- 
major” rule because it does not meet the 
criteria for a major rule as stated in the 
order. This action was also reviewed 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The most recent 
available census of agricultural 
producers indicates that there are 
439,093 soybean producers in the United 
States, an estimated 431,720 of whom 
would be classified as small businesses 
under the criteria established by the 
Small Business Administration (13 CFR 
121.2). The proposed order would 
require each soybean producer to pay 
an assessment of one half of one percent 
of the market value of the soybeans 
sold. In addition, an estimated 10,000 
first purchasers of soybeans would be 
required to collect and remit the 
assessments. Although the assessments 
are expected to total between $50 and 
$60 million dollars annually, the 
economic impact of a one half of one 
percent of market value assessment on 
each individual producer, including 
small producers, will not be significant. 
The proposed order also imposes a 
reporting and recordkeeping burden on 
first purchasers of soybeans and on 
producers marketing soybeans and 
soybean products of their own 
production. This burden should average 
less than 5 hours per year, so its 
economic impact will not be significant. 
In addition, the promotion and research 
program funded by the assessments is 
expected to benefit the producers and 
first purchasers by expanding and 
maintaining new and existing domestic 
and foreign markets and uses for 
soybeans and soybean products. 
Therefore, the Administrator of the 
Agricultural Marketing Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 





Comments and Public Meetings 


Interested persons are invited to 
submit written comments concerning 
this proposed rule. Comments must be 
sent to the Livestock and Seed 
Division's Marketing Programs Branch 
and must make reference to the date 
and page number of this issue of the 
Federal Register. Comments on this 
proposal submitted to the Department 
will be available for public inspection 
during regular business hours. 
Comments must be received by April 11, 
1991. 

Additionally, notice is given that a 
public meeting will be held beginning a 
9 a.m. Eastern Daylight Savings Time, 
on March 6, 1991, at the United States 
Department of Agriculture, Jefferson 
Auditorium, 14th and Independence 
Avenue, SW., South Building, 
Washington, DC. 

The meeting will be conducted by a 
presiding officer chosen by the 
Department. The proceedings of such 
meeting will be transcribed and 
considered in the development of a final 
rule. The purpose of the meeting is to 
provide an opportunity for a full 
discussion on the proposal to facilitate a 
better understanding of the intent and 
application of the proposed rule. 

Anyone wishing to present data, 
views, or arguments concerning the 
proposed rule should do go through 
exhibits, written statements, or oral 
presentations. All those making oral 
presentations are encouraged to submit 
their presentations in writing. One 
original and three copies of written 
statements must be provided for the 
record. Persons attending the meeting 
will be allowed to ask questions 
directed at participants giving oral 
presentations. It is anticipated that the 
proponents of this proposal will attend 
the meeting to explain its various 
provisions and to answer questions. 


Any interested person shal! be given 
an opportunity to appear and be heard 
with respect to matters relevant and 
material to the proposed Soybean 
Promotion and Research Order. 
However, the presiding officer may limit 
the number of times and the amount of 
time that any one person may be heard 
and, insofar as practicable, exclude 
views and data which are immaterial, 
irrelevant, or unduly repetitious. Such 
action will be intended to limit the 
amount of corroborative or cumulative 
material presented and prevent undue 
prolongation of the meeting. 

Copies of the transcript of the meeting 
will not be available for distribution 
through the hearing clerk's office. 


However, the transcript will be 
available for public inspection during 
business hours. Anyone wishing to 
purchase a copy of the transcript should 
make arrangements with the reporter at 
the meeting. 


Paperwork Reduction 


In accordance with the Paperwork 
Reduction Act of 1980, the information 
collection requirements contained in this 
action will be submitted to the Office of 
Management and Budget (OMB) for 
approval. This action sets forth the 
provisions of an order establishing a 
nationwide, producer-funded program 
for soybean promotion and research. 
Information collection requirements as 
required by this action and necessary 
for the implementation of this order 
include: 

(1) A report by each person marketing 
soybeans, or products made from 
soybeans, of that person’s own 
production, or responsible for collecting 
assessments from soybean producers. 
The estimated number of respondents 
for this report is 10,000 each submitting 
four responses per year, with an 
estimated average reporting burden of 
one hour per response; 

(2) A refund application form for 
persons who desire a refund from their 
assessments. The estimated number of 
respondents for this form is 30,000, each 
submitting four responses, per year, with 
an estimated average reporting burden 
of .08 hours per response; 

(3) A referendum ballot to be 
submitted once every five years to 
indicate whether producers favor 
continuance of the order. The estimated 
number of respondents for this form is 
100,000, each submitting one response 
every five years, with an estimated 
average reporting burden of .10 hours 
per response; 

(4) A certification of non-producer 
status by which a small producer would 
be exempt from recordkeeping 
requirements. The estimated number of 
respondents for this form is 2,000, each 
submitting one response per year, with 
an estimated average reporting burden 
of .03 hours per response; 

(5) A verification of compliance with 
the definition of Qualified State 
Soybean Board by which a State 
Soybean Board would attest to its 
eligibility to nominate producer 
members to the United Soybean Board. 
The estimated number of respondents 
for this form is 29 in the first year, and 
one in each year following. Each 
respondent will submit one response per 
year, with an estimated average 
reporting burden of 0.5 hours per 
response; 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Proposed Rules 


(6) A nomination form by which 
Qualified State Soybean Boards would 
nominate producers for membership on 
the United Soybean Board. The 
estimated number of respondents for 
this form is 29, each submitting one 
response per year, with an estimated 
average reporting burden of 0.5 hours 
per response; 

(7) A membership background 
information sheet for Board members. 
The estimated number of respondents 
for this form is 130 during the first year 
of the order, and 45 annually after that. 


‘Each respondent will submit one 


response per year, with an estimated 
average reporting burden of 0.5 hours 
per response; 

(8) A letter requesting certification as 
a Qualified State Soybean Board which 
would allow the State Board to receive 
credits for assessments collected and 
conduct promotion and research 
activities. The estimated number of 
respondents for this form is 29, each 
submitting one response per year, with 
an estimated average reporting burden 
of 0.5 hours per response; and 

(9) A requirement to maintain records 
sufficient to verify reports submitted 
under the order. The estimated number 
of recordkeepers necessary to comply 
with this requirement is 10,000, each of 
whom will have an estimated annual 
burden of .11 hours. 

Comments concerning the information 
collection requirements contained in this 
action should also be sent to the Office 
of Information and Regulatory Affairs; 
Office of Management and Budget; 
Washington, DC. 20503. Attention: Desk 
Officer for Agricultural Marketing 
Service, USDA. 


Background 


The Soybean Promotion, Research, 
and Consumer Information Act (Subtitle 
E of title XIX of the Food, Agriculture, 
Conservation, and Trade Act of 1990 
Pub. L. 101-624) approved November 28, 
1990, authorizes the Secretary of 
Agriculture to establish a national 
soybean promotion and research 
program. The program will be funded by 
an assessment of one-half of one percent 
of the net market price of soybeans 
bought or otherwise acquired by the first 
purchaser from the producer. 

The Act provides for submission of 
proposals for a soybean promotion and 
research order by industry organizations 
or any interested persons. The Act 
requires that such order provide for the 
establishment of a United Soybean 
Board. The Board would be composed of 
soybean producers nominated by State 
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soybean boards for appointment by the 
Secretary to the Board. 

The Department issued an invitation 
to submit proposals for an initial order 
in the December 26, 1990, issue for the 
Federal Register. 

In response to the invitation to submit 
proposals, one proposed order was 
received from the American Soybean 
Association. The Department is 
publishing this proposed order for 
comment. The proposed order as 
published herein reflect a change in the 
order provisions from that submitted by 
the American Soybean Association. The 
Act provides that the number of seats 
allocated to each State or combined unit 
be based on the average annual soybean 
production for the State or unit. Average 
annual soybean production applicable 
to a crop year is to be determined by 
using the average of the five previous 
crops of soybeans, excluding the crop in 
which production was the highest and 
the crop in which production was the 
lowest. The Association's proposal was 
based on the years 1984-1988. To reflect 
the Act's provisions, the Department has 
utilized the most recent final statistics 
published by its National Agricultural 
Statistics Service for five previous crops 
of soybeans. The years 1985 through 
1989 have been used. Consequently, the 
membership distribution contained in 
this proposed rule is based on average 
production for the years 1985-1989. The 
Department will consider all comments 
received before issuing a final rule. 

Sections 1220:101-1220.130 of the 
proposal define certain words which are 
used in the order. Section 1220.201- 
1220.212 concern the establishment, 
membership, procedure, compensation, 
powers, and duties of the United 
Soybean Board, which be the body 
organized to administer the order 
subject to the oversight of the Secretary 
of Agriculture. Sections 1220.213- 
1220.220 cencern the establishment, 
membership, procedure, compensation, 
and duties of the Soybean Program 
Coordinating Committee, which would 
assist the Board in the administration of 
the order. The Committee would consist 
of 10 Board members and 5 producers 
elected by the American Soybean 
Association. Section 1220.222 of the 
proposal would authorize the Board to 
incur expenses necessary for the 
performance of its duties. 
Administrative expenses could not 
exceed 5 percent of assessments, and 
the Board would reimburse the 
Secretary for administrative costs 
incurred by the Department. 

Sections 1220.223-1220.227 would 
authorize the collection of assessments, 
at the rate of one half of one percent of 


the net market price of the soybeans 
purchased, from producers by first 
purchasers of soybeans and from 
producers marketing soybeans from his 
or her own production to consumers. 
Credits would be provided to producers 
who contribute to Qualified State 
Soybean Boards. The assessment 
sections also outline the produre to be 
followed by collecting persons for the 
remittance of the assessments; establish 
a 2 percent per month late payment 
charge; and provide for refunds of 
assessments paid both prior to and 
subsequent to a continuance 
referendum. 

Section 1220.228 of the proposal 
concerns the powers and duties of 
Qualified State Soybean Boards, who 
may collect and refund assessments and 
engage in promotion and research 
activities after meeting specified 
qualifications for certification by the 
United Soybean Board. Section 1220.229 
would prohibit funds received under this 
pregram from influencing governmental 
action, with specified exceptions. 
Section 1220.230 would authorize the 
Board to receive, develop, and evaluate 
plans or projects for promotion, 
research, and consumer and industry 
information with respect to soybeans 
and soybean products. The Secretary 
would approve such plans or projects 
prior to their implementation. 

Sections 1220.241-1220.243 concern 
reporting and bookkeeping requirements 
for persons subject to the order, and 
provide that all information obtained by 
the Board or the Department from books 
and reports required by the order would 
be kept confidential. Sections 1220.251- 
1220.256 concern termination of the 
order; personal liability of Board 
members, employees and agents; 
handling of intellectual property arising 
from funds collected by the Board; 
amendments to the order; and 
separability of order provisions. 


List of subjects in 7 CFR part 1228 


Administrative practice and 
procedure, Advertising, Agriculture 
research, Marketing agreements, 
Soybeans and soybean products, 
Reporting and recordkeeping 
requirements. 

The proposal, set forth below, has not 
received the approval of the Secretary of 
Agriculture. 

1. It is hereby proposed by the 
American Soybean Association that title 
7 of the Code of Federal Regulations be 
amended by adding part 1220 to read as 
follows: 


PART 1220—SOYBEAN PROMOTION 
AND RESEARCH 


Subpart A—Soybean Promotion and 
Research Order 
Sec. 


Definition 


1220.101 
1220.102 
1220.103 
1220.104 
1220.105 
1220.106 
1220.107 
1220.108 


Act. 

Board. 

Commerce. 

Committee. 

Consumer information. 

Continuance referendum. 

Cooperator organization. 

Department. 

1220.109 Eligible organization. 

1220:110 National nonprofit producer- 
governed organization. 

1220.111 First purchaser. 

1220.112 Fiscal period. 

1220.113 Industry information. 

1220.114 Marketing. 

1220.115 Net market price. 

1220116 Part and subpart. 

1220.117 Plans and projects. 

1220.118 Person. 

1220.119 Producer. 

1220.120 Producer poll. 

1220.121 Promotion. 

1220.122 Qualified State Soybean Board. 

1220.123 Referendum. 

1220.124 Refund referendum. 

1220.125 Research. 

1220.126 Secretary. 

1220.127 Soybean products. 

1220.128 Soybeans. 

1220.129 State and United States. 

1220.130 Unit. 


United Soybean Board 


1220.201 Establishment and membership. 
1220.202 Term of office. 

1220.203 Nominations. 

1220.204 Appointment. 

1220.205 Nominee’s agreement to serve. 
1220.206 Vacancies. 

1220.207. Alternate Directors. 

1220.208 Petition for removal of member. 
1220.209 
1220.210 
1220.211 
1220.212 


Soybean Program Coordinating Committee 


1220.213 Establishment and membership. 
1220.214 Term of office. 

1220.215 Vacancies. 

1220.216 Procedure. 

1220:217 Compensation and reimbursement. 
1220.218 Officers of the Committee. 
1220.219 Powers of the Committee. 

1220.220 Duties of the Committee. 


Expenses and Assessment 


1220.222 Expenses. 

1220.223 Assessments. 

1220.224 Refund of assessments paid prior 
to continuance referendum. 

1220.225 Procedure for obtaining a refund of 
assessments paid prior to continuance 
referendum. 

1220.226 Refund of assessments paid after 
the conduct of the continuance 
referendum. 


Procedure. 

Compensation and reimbursement. 
Powers of the Board. 

Duties. 





1220.227 Procedure for obtaining a refund of 
assessments paid after the conduct of the 
continuance referendum. 

1220.228 Qualified State Soybean Boards. 

1220.229 Influencing governmental action. 

1220.230 Promotion, research, consumer 
information, and industry information. 


Reports, Books, and Records 
1220.241 Reports. 

1220.242 Books and records. 
1220.243 Confidential treatment. 


Miscellaneous 


1220.251 Proceedings after termination. 
1220.252 Effect of termination or 
amendment. 
1220.253 Personal liability. 
1220.254 Patents, copyrights, inventions, and 
publications. 
1220.255 Amendments. 
1220.256 Separability. 
Authority: Title XIX, Subtitle E, Pub. L. No 
101-624, 104 Stat. 3359 (7 U.S.C. 6301-6311). 


Subpart A—Soybean Promotion and 
Research Order 


Definitions 
§ 1220.101 Act. 

The term Act means the Soybean 
Promotion, Research, and Consumer 
Information Act of 1990, subtitle E of 
title XIX, of the Food, Agriculture, 
Conservation and Trade Act of 1990, 


Public Law No. 101-624, and any 
amendments thereto. 


§ 1220.102 Board. 

The term Board means the United 
Soybean Board established under 
§ 1220.201 of this subpart. 


§ 1220.103 Commerce. 


The term commerce means interstate, 
foreign, or intrastate commerce. 


§ 1220.104 Committee. 

The term Committee means the 
Soybean Program Coordinating 
Committee established under § 1220.213 
of this subpart. 


§ 1220.105 Consumer information. 

The term consumer information 
means information that will assist 
consumers and other persons in making 
evaluations and decisions regarding the 
purchase, preparation, and use of 
soybeans or soybean products. 


§ 1220.106 Continuance referendum. 

The term continuance referendum 
shall mean that initial referendum 
required to be conducted pursuant to 
section 1970(a) of the Act to determine if 
a majority of producers support the 
continuéd operation of this subpart. 


§ 1220.107 Cooperator organization. 
The term Cooperator organization 
means the American. Soybean 


Association, or any successor 
organization to the American Soybean 
Association, which conducts foreign 
market development activities on behalf 
of soybean producers. 


§ 1220.108 Department. 
Department means the United States 
Department of Agriculture. 


§ 1220.109 Eligible organization. 

The term eligible organization means 
any organization which has been 
certified by the Secretary pursuant to 
§ 1220.203 of this subpart as being 
eligible to submit nominations for initial 
membership on the Board. 


§ 1220.110 National nonprofit producer- 
governed organization. 

The term national nonprofit producer- 
governed organization means an 
organization that— 

(a) Is a nonprofit organization 
pursuant to sections 501(c) (3), (5) or (6) 
of the Internal Revenue Code (26 U.S.C. 
501(c) (3), (5) and (6)); 

(b) Is governed by a board of directors 
of soybean producers representing the 
soybean producers on a national basis; 


§ 1220.111 First purchaser. 


The term first purchaser means— 

(a) Except as provided in paragraph 
(b) of this section, any person buying or 
otherwise acquiring from a producer 
soybeans produced by such producer; or 

(b) In any case in which soybeans are 
pledged as collateral for a loan issued 
under any Federal price support loan 
program, the Commodity Credit 
Corporation. 


§ 1220.112 Fiscal period. 

The term fiscal period means the 
calendar year or such other annual 
period as the Board may determine. 


§ 1220.113 Industry information. 

The term industry information means 
information and programs that will lead 
to the development of new markets, new 
marketing strategies, or increased 
efficiency for the soybean industry, and 
activities to enhance the image of the 
soybean industry. 


§ 1220.114 Marketing. 


The term marketing means the sale or 
other disposition of soybeans or 
soybean products in any channel of 
commerce. 


§ 1220.115 Net market price. 


The term net market price means— 

(a) Except as provided in paragraph 
(b) of this section, the sales price, or 
other value received by a producer for 
soybeans after adjustments for any 
premium or discount based on grading 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Proposed Rules 


or quality factors, as determined by the 
secretary; or 

(b) For soybeans pledged as collateral 
for a loan issued under any price 
support loan program, administered by 
the Commodity Credit Corporation, the 
principal amount of the loan. 


§ 1220.116 Part and subpart. 


The terms Part and Subpart mean this 
Soybean Promotion and Research Order 
and all rules and regualtions issued 
pursuant to the Act. 


§ 1220.117 Plans and projects. 


Plans and projects means promotion, 
research, consumer information, and 
industry information plans, studies, or 
projects pursuant to § 1220.230 


1220.118 Person. 


The term person means any 
individual, group of indviduals, 
partnership, corporation, association, 
cooperative, or any other legal entity. 


§ 1220.119 Producer. 


The term producer means any person 
engaged in the growing of soybeans in 
the United States who owns, or who 
shares the ownership and risk of loss of, 
such soybeans. 


§ 1220.120 Producer poll. 


The term producer pol/ shall mean 
polls of producers conducted pursuant 
to section 1969(1)}(2)(F)(iii) of the Act to 
determine if producers support the ~ 
conduct of a referendum on the 
continuance of authority to pay 
producers refunds. 


§ 1220.121 Promotion. 


The term promotion means any 
action, including paid advertising, 
techical assistance, and trade servicing 
activities, to enhance the image or 
desirability of soybeans or soybean 
products in domestic and foreign 
markets, and any activity designed to 
communicate to consumers, importers, 
processors, wholesalers, retailers 
government officials, or other 
information relating to the positive 
attributes of soybeans or soybean 
products or the benefits of importation, 
use, or distribution of soybeans and 
soybean products. 


§ 1220.122 Qualified State Soybean Board. 


The term Qualified State Soybean 
Board means a State soybean promotion. 
entity that is authorized by State law 
and elects to be the Qualified State 
Soybean Board for the State in which it 
operates pursuant to § 1220.228(a)(1). If 
no such entity exists in a State, the term 
“Qualified State Soybean Board” means 
a soybean producer-governed entity— 
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(a) That is organized and operating 
within a State; 

(b) That receives voluntary 
contributions and conducts soybean 
promotion, research, consumer 
information, or industry information 
program; and 

(c) That meets criteria established by 
the Board relating to the qualifications 
of such entity to perform duties under 
the order, as determined by the Board, 
and is certified by the Board under 
§ 1220.228(a)(2). 


§ 1220.123 Referendum. 


The term Referendum means a 
referendum, other than referenda 
conducted pursuant to § 1220.106 and 
1220.124, to be conducted by the 
Secretary pursuant to the Act whereby 
producers shall be given the opportunity 
to vote to determine whether the 
continuance of this subpart is favored 
by a majority of producers voting. 
1220.124 Retund referendum. 

The term refund referendum shall 
mean referenda conducted pursuant to 
section 1969(1})(2)(F)}{iv) of the Act 
relating to continuance of authority for 


producers to receive refunds of 
assessments. 


§ 1220.125 Research. 


The term research means any type of 
study to advance the image, desirability, 
marketability, production, product 
development, quality, or functional or 
nutritional value of soybeans or 
soybean products, including any 
research activity designed to identify 
and analyze barriers to domestic and 
export sales of soybeans and soybean 
products. 


§ 1220.126 Secretary. 


The term Secretary means the 
Secretary of Agriculture of the United 
States or any other officer or employee 
of the Department to whom there has 
heretofore been delegated, or to whom 
there may hereafter be delegated, the 
authority to act in the Secretary's stead. 


§ 1220.127 Soybean products. 


The term soybean products means 
products produced in whole or in part 
from soybeans or soybean byproducts. 


§ 1220.128 Soybeans. 


The term soybeans means all varieties 


of Glycine max or Glycine soja. 


§ 1220.129 State and United States. 


The terms State and United States 
include the fifty States of the United 
States of America, the District of 
Columbia, and the Commonwealth of 
Puerto Rico. 


§ 1220.130 Unit. 
The term anit shall mean each State, 


or group of States, which is represented 
on the Board. 


United Soybean Board 
§ 1220.201 Establishment and 
membership. 


(a) There is hereby established a 
United Soybean Board of 63 members. 
For purposes of nominating and 
appointing producers to the Board, the 
United States shall be divided into 31 
geographic units and the number of 
Board members from each unit, subject 
to paragraphs (qd), (e), and (£) of this 
section, shall be as follows: 


(b) The Board shail be composed of 
soybean producers appointed by the 
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Secretary from nominations submitted 
pursuant to § 1220.203. A soybean 
producer may only be nominated to 
represent the unit in which that soybean 
producer is a resident or producer. 

(c) At the end of each three (3) year 
period, the Board shall review the 
geographic distribution of soybean 
production volume throughout the 
United States and may recommend to 
the Secretary a modification of 
paragraph {e) of this section, to best 
reflect the geographic distribution of 
soybean production volume in the 
United States. The Secretary may 
amend this subpart to make the changes 
recommended by the Board in levels of 
production used to determine per unit 
representation. Any such amendment to 
this subpart shall not be subject to a 
referendum of producers. A unit may 
not, as a result of any modifications 
under this subsection, lose Board seats 
to which it is entitled at the time this 
subpart is initially issued unless its 
average annual production, as 
determined under paragraph (e}(7) of 
this section, declines below the levels 
required for representation, as specified 
in paragraph (e)(1}-(5) of this section. 

(d) At the end of each three (3) year 
period, the Secretary shall review the 
volume of production (minus the volume 
of production for which refunds have 
been paid) of each unit provided 
representation under paragraph {a) of 
this section, and shall adjust the 
boundaries of any unit and the number 
of Board members from each such unit 
to conform with the criteria set out in 
paragraph {e)(1}-{5) of this section. 

(e) The following formula will be used 
to determine the number of directors for 
each unit who shall serve on the Board: 

(1}(i) Except as provided in paragraph 
(e)(1)(ii) of this section, each State will 
be considered as a separate unit. 

(ii) States which do not have annual 
average soybean production equal to or 
greater than three million (3,000,000) 
bushels shall be grouped, to the extent 
practicable, into geographically 
contiguous units each of which, to the 
extent practicable, have a combined 
annual soybean production level which 
is equal to or greater than three million 
(3,000,000) bushels and each such unit 
shall be entitled to at least one 
representative on the Board. 

(2) Each unit that has an annual 
average soybean production of less than 
fifteen million (15,000,000) bushels shall 
be entitled to one representative on the 
Board. 

(3) Each unit which has an annual 
average soybean production of fifteen 
million {15,000,000} or more bushels but 
less than seventy million (70,000,000) 
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bushels shali be entitled to two (2) 
representatives on the Board. 

(4) Each unit which has an annual 
average soybean production of seventy 
million (70,000,000) or more bushels but 
less than two hundred million 
(200,000,000) bushels shall be entitled to 
three (3) representatives on the Board. 

(5) Each unit which has an annual 
average soybean production of two 
hundred million (200,000,000) bushels or 
more shall be entitled to four (4) 
representatives on the Board. 

(6) No unit shall be represented on the 
Board by more than four representatives 
during any term of the Board. 

(7) For the purposes of this section, 
average annual soybean production 
shall be determined by using the 
average of the production for the State 
or unit over the five previous years, 
excluding the year in which production 
was the highest and the year in which 
production was the lowest. 

(f) The Secretary shall appoint three 
additional producers to serve as 
members of the initial Board for a single 
term of three years. Such producers 
shall be appointed from the following 
States to ensure that such States have 
representation based on the relative 
contribution made by such States to the 
national soybean promotion and 
research effort: 


Kansas 
Mississippi 
Wisconsin 

(g) In determining the volume of 
soybeans produced in the United States, 
the Board and the Secretary shall utilize 
the information received by the Board 
pursuant to § 1220.241 and data 
published by the Department. 


§ 1220.202 Term of office. 


(a) The members of the Board shall 
serve for terms of three years, except 
that the members appointed to the initial 
Board shall serve, proportionately, for 
terms of one, two, and three years. 

(b) Each member shall continue to 
serve until a successor is appointed by 
the Secretary and has accepted the 
position. 

(c) No member shall serve more than 
three consecutive three year terms in 
such capacity. 


§ 1220.203 Nominations. 

All nominations for appointments to 
the Board under § 1220.204 shall be 
made in the following manner: 

(a) After the issuance of this subpart 
by the Secretary, nominations shall be 
obtained by the Secretary as specified in 
paragraphs (a), (b), and (c) of this 
section from Qualified State Soybean 
Boards or for initial Board nominations, 
eligible organizations deemed qualified 


to nominate pursuant to paragraph (f) of 
this section. A Qualified State Soybean 
Board, or for initial Board nominations, 
an eligible organization, shall only 
submit nominations for positions on the 
Board representing the unit, as 
established under § 1220.201, in which 
such Qualified State Soybean Board 
operates. 

(b) If the Secretary determines that a 
unit is not represented by a Qualified 
State Soybean Board, or for initial board 
nominations, an eligible organization, 
then the Secretary may solicit 
nominations from organizations which 
represent producers in that unit, and 
producers residing in that unit. A caucus 
may be held in such units for the 
purpose of collectively submitting 
nominations to the Secretary. 

(c) Where there is more than one State 
comprising a unit, the Secretary shall 
take into consideration the nominations 
submitted by Qualified State Soybean 
Boards, or for initial Board nominations, 
eligible organizations, within the unit. A 
caucus may be held in such units for the 
purposes of collectively submitting 
nominations to the Secretary. The 
Secretary shall consider the 
proportional levels of production in each 
State comprising the unit when 
appointing members to the Board 
representing that unit. 

(d) At least two nominations shall be 
submitted for each position to be filled. 

(e) Nominations may be submitted in 
order of preference and, for the initial 
Board, in order of preference for 
staggered terms. Should the Secretary 
reject any nomination submitted and 
there is insufficient nominations 
submitted from which appointments can 
be made, the Secretary may request 
additional nominations under paragraph 
(a) or (b) of this section, whichever 
provision is applicable for such unit. 

(f} Any organization authorized 
pursuant to State law to collect 
assessments from producers may notify 
the Secretary of the organization's intent 
to nominate members to the initial 
Board for the State or unit, as 
established under § 1220.201, in which 
such organization operates and is 
authorized by State law. Such eligibility 
shall be based only upon the criteria 
established pursuant to § 1220.228(a)(1). 
There shall only be one organization 
authorized per State pursuant to this 
section to submit nominations to the 
initial Board. If no such entity exists in a 
State, any organization meeting those 
requirements of § 1220.228(a)(2) may 
request eligibility to submit 
nominations. 
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§ 1220.204 Appointment. 

From the nominations made pursuant 
to § 1220.203, the Secretary shall appoint 
the members of the Board on the basis 


of representation provided for in 
§ 1220.201. 


§ 1220.205 Nominee’s appointment to 
serve. 

Any producer nominated to serve on 
the Board shall file with the Secretary at 
the time of nomination a written 
agreement to: 

(a) Serve on the Board if appointed; 
and 

(b) Disclose any relationship with any 
soybean promotion entity or with any 
organization that has or is being 
considered for a contractual relationship 
with the Board. 


§ 1220.206 Vacancies. 


To fill any vacancy occasioned by the 
death, removal, resignation, or 
disqualification of any member of the 
Board, the Secretary shall request 
nominations for a successor pursuant to 
§ 1220.203, and such successor shall be 
appointed pursuant to § 1220.204. 


§ 1220.207 Alternate Directors. 


(a) Following the annual meeting of 
the Board during which new members 
are seated on the Board, the Secretary 
may solicit, pursuant to the procedures 
of § 1220.203, nominations for alternate 
members of the Board. 

(b) The Secretary shall appoint a 
minimum of one and a maximum of two 
alternate members of the Board, for 
each unit pursuant to §§ 1220.204 and 
1220.205. 

(c) Alternate members of the Board 
may attend meetings of the Board as a 
voting member upon the following 
circumstances: 

(1) A member of the Board for the unit 
which the alternate represents is absent; 
and 

(2) Such member, or in the case of 
incapacitation or death of the member, a 
relative, has contacted the appropriate 
officer of the Board to inform such 
officer of such absence; 

(d) An alternate member of the Board, 
when attending Board meetings in an 
official capacity, shall have the rights, 
duties and obligations of a Board 
member. 


§ 1220.208 Petition for removal of 
member. 


(a) If any person appointed under this 
part fails or refuses to perform his or her 
duties properly or engages in acts of -. 
dishonesty or willful misconduct, the 
Board or Committee may recommend to 
the Secretary that the person be 
removed from office. If the Secretary 
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finds that the recommendation 
demonstrates adequate cause, the 
Secretary shall remove the person from 
office. A person appointed or certified 
under this Part or any employee of the 
Board or Committee may be removed by 
the Secretary if the Secretary 
determines that the person's continued 
service would be detrimental to the 
purposes of the Act. 

(b) A Qualified State Soybean Board 
may request the Secretary, by written 
petition, to remove the member 
representing the unit in which the 
Qualified State Soybean Board operates. 
Such petition shall state the reasons for 
which removal is requested, and shall 
be approved by the governing body of 
the Qualified State Soybean Board. 


§ 1220.209 Procedure. 


(a) At a properly convened meeting of 
the Board, a majority of the members 
shall constitute a quorum. 

(b)(1) Except for roll call votes, each 
member of the Board will be entitled to 
one vote on any matter put to the Board 
and the motion will carry if supported 
by a simple majority of those voting. 

(2)(i) If a member requests a roll call 
vote, except as provided in paragraph 
(b)(2){ii)(A) of this section, each unit, as 
established under § 1220.201, shall cast 
votes based only on the unit's 
percentage of the annual assessments 
remitted to the Board (minus refunds) 
under § 1220.223. 

(ii)(A) During the first fiscal year of 
the Board, the percentage used to 
determine the votes given to a unit will 
be based on annual average soybean 
production of the three previous years. If 
a unit is represented by more than one 
member, each member representing the 
unit shall receive an equal percentage of 
the votes allocated to the unit. 

(B) During the second and third year 
this subpart is in effect, the percentage 
used to determine the votes given to a 
unit will be based upon averaging the 
unit’s percentage of annual assessment 
remitted to the Board (minus refunds). 

(iii) Should a member representing a 
unit not be present, then the other 
members representing such unit shall 
vote, on an equal basis if there is more 
than one member representing the unit 
present, the number of votes which the 
absent member would have been 
entitled to vote. 

(iv) A motion will carry on a roll call 
vote if approved by both a simple 
majority of all votes cast and a simple 
majority of all units voting 

(3) A member may not cast votes by 


roxy. 

(c) In lieu of a properly convened 
meeting and, when in the opinion of the 
chairman of the Board such action is 


considered necessary, the Board may 
take action upon the concurring votes of 
a majority of its members, or if a roll call 
vote is requested, a simple majority of 
all votes cast and a simple majority of 
all units voting by mail, telephone, or 
telegraph, but any such action by 
telephone shall be confirmed promptly 
in writing. In the event that such action 
is taken, all members must be notified 
and provided the opportunity to vote. 
Any action so taken shall have the same 
force and effect as though such action 
had been taken at a regular or special 
meeting of the Board. 

(d) On or after the end of the three- 
year period beginning on the effective 
date of this subpart, the Board may 
recommend to the Secretary changes in 
the voting procedures of the Board 
described in paragraph (b) of this 
section. The Secretary may amend this 
subpart to make the changes 
recommended by the Board. Such 
changes in this subpart shall not be the 
subject of a referendum of producers. 


§ 1220.210 Compensation and 
reimbursement. 


The members of the Board shall serve 
without compensation but shall be 
reimbursed for necessary and 
reasonable expenses incurred by them 
in the performance of their 
responsibilities under this subpart. 


§ 1220.211 Powers of the Board. 


The Board shall have the following 
powers: 

(a) To receive and evaluate, or on its 
own initiative develop, and budget for 
plans or projects to promote the use of 
soybeans and soybean products as well 
as plans or projects for promotion, 
research, consumer information, and 
industry information and to make 
recommendations to the Secretary 
regarding such proposals; 

(b) To administer the provisions of 
this subpart in accordance with its terms 
and provisions; 

(c) To make rules to effectuate the 
terms and provisions of this subpart; 

(d) To receive, investigate, and report 
to the Secretary complaints of violations 
of the provisions of this subpart 

(e) To disseminate information to 
producers or producer organizations 
through programs or by direct contact 
utilizing the public postage system or 
other systems; 

(f) To delegate responsibilities relating 
to budget and program development to 
the Committee as provided in § 1220.219. 

(g) To select committees and 
subcommittees of Board members, and 
to adopt such rules for the conduct of its 
business as it may deem advisable; 


(h) To contract with Qualified State 
Soybean Boards to implement plans or 
projects; 

(i) To recommend to the Secretary 
amendments to this subpart; and 

(j) With the approval of the Secretary, 
to invest, pending disbursement 
pursuant to a plan or project, funds 
collected through assessments 
authorized under § 1220.223 in, and only 
in, obligations of the United States or 
any agency thereof, in general 
obligations of any State or any political 
subdivision thereof, in any interest- 
bearing account or certificate of deposit 
of a bank which is a member of the 
Federal Reserve System, or in 
obligations fully guaranteed as to 
principal and interest by the United 
States. 


§ 1220.212 Duties. 


The Board shall have the following 
duties: 

(a) To meet not less than four times 
annually, or more often if required for 
the Board to carry out its responsibilities 
pursuant to this subpart. 

(b) To organize and select from among 
its members a chairperson, vice 
chairperson, a treasurer and such other 
officers as may be necessary. 

(c) To appoint from its members an 
executive committee and to delegate to 
the committee authority to administer 
the terms and provisions of this subpart 
under the direction of the Board and 
within the policies determined by the 
Board. 

(d) To employ or contract for such 
persons to perform administrative 
functions as it may deem necessary and 
define the duties and determine the 
compensation of each. 

(e) To develop and submit to the 
Secretary for approval, promotion, 
research, consumer information, and 
industry information plans or projects. 

(f) To prepare, and submit to the 
Secretary for approval, budgets on a 
fiscal period basis of its anticipated 
expenses and disbursements in the 
administration of this subpart, including 
probable costs of promotion, research, 
consumer information, and industry 
information plans or projects, and also 
including a general description of the 
proposed promotion, research, consumer 
information, and industry information 
programs contemplated therein. 

{g) To maintain such books and 
records, which shall be available to the 
Secretary for inspection and audit, and 
to prepare and submit such reports from 
time to time to the Secretary, as the 
Secretary may prescribe, and to make 
appropriate accounting with respect to 
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the receipt and disbursement of all 

funds entrusted to it. 

(h) With the approval of the Secretary, 
to enter into contracts or agreements 
with appropriate parties, including 
national nonprofit producer-governed 
organizations, for the development and 
conduct of activities authorized under 
§ 1220.230 of this subpart and for the 
payment of the cost thereof with funds 
collected through assessment pursuant 
to § 1220.223. Provided, that the Board 
shall contract with a national nonprofit 
producer-governed organization to 
administer all projects within the 
program areas which are subject to the 
contract or agreement. Any such 
contract or agreement shall provide that: 

(1) The contractor shall develop and 
submit to the Board a plan or project 
together with a budget or budgets which 
shall show the estimated cost to be 
incurred for such plan or project; 

(2) Any such plan or project shall 
become effective upon approval of the 
Secretary; and 

(3) The contracting party shall keep 
accurate records of all of its 
transactions and make periodic reports 
to the Board of activities conducted and 
an accounting for funds received and 
expended, and such other reports as the 
Secretary or the Board may require. The 
Board and Secretary may audit the 
records of the contracting party 
pericdically. 

(i) To prepare and make public, at 
least annually, a report of its activities 
carried out and an accounting for funds 
received and expended. 

(j) To establish escrow accounts for 
the payment of refunds requested 
pursuant to § 1220.226 and 1220.227 for 
the periods established below, and to 
deposit into such escrow accounts ten 
percent (10%) of the total amount of 
assessments collected from units in 
which a Qualified State Soybean Board 
does not operate for the applicable 
period if required by the Secretary: 
Period 1—Beginning with the date the results 

of the continuance referendum are released 

and ending on the date the results of the 
producer poll are released; 

Period 2—Beginning on the day after the 
results of the producer poll are released 
and ending on the date the results of the 
refund referendum are released. 

Period on the day after the 
results of the refund referendum are 
released and ending on the last day refunds 
of assessments are authorized to be paid: 
Provided, That a separate escrow account 
shall be established for each fiscal year 
elapsing during Period 3. 

(k) To cause its books to be audited 
by a certified public accountant at least 
once each fiscal period and at such 
other times as the Secretary may 


request, and submit a copy of each such 
audit to the Secretary. 

(I) To give the Secretary the same 
notice of meeting of the Board and 
committees as is given to members in 
order that the Secretary, or a 
representative of the Secretary, may 
attend such meetings. 

(m) To submit to the Secretary such 
information pursuant to this subpart as 
may be requested. 

(n) To encourage the coordination of 
programs of promotion, research, 
consumer information, and industry 
information designed to strengthen the 
soybean industry's position in the 
marketplace and to maintain and 
expand domestic and foreign markets 
and uses for soybean and soybean 
products produced in the United States. 
Soybean Program Coordinating 
Committee 
§ 1220.213 Establishment and 
membership. 

(a) The Board may establish a 
Soybean Program Coordinating 
Committee to assist in the 
administration of this subpart. The 
Committee shall consist of 15 members. 
The Committee shall be composed of 10 
Board members elected by the Board 
and 5 producers elected by the 
Cooperator Organization. 

(b) Board representation on the 
Committee shall consist of the 
chairperson, and treasurer of the Board, 
and eight representatives of the Board 
who will be duly elected by the Board to 
serve on the Committee. The eight 
representatives to the Committee 
elected by the Board shall, to the extent 
practicable, reflect the geographic and 
unit distribution of soybean production. 

(c) Cooperative Organization 
representation on the Committee shall 
consist of five members elected by the 
Cooperator Organization Board of 
Directors. The Cooperator Organization 
shall submit to the Secretary the names 
of the representatives elected by the 
Cooperator Organization to serve on the 
Committee and the manner in which 
such election was held and that such 
representatives are producers. The 
prospective Cooperator Organization 
representatives shall file with the 
Secretary a written agreement to serve 
on the Committee and to disclose any 
relationship with any soybean entity or 
with any organization that has or is 
being considered for a contractual 
relationship with the Board. When the 
Secretary is satisfied that the above 
conditions are met, the Secretary shall 
certify such representatives as eligible 
to serve on the Committee. 
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§1220.214 Term of Office. 

(a) The members of the Committee 
shall serve for a term of 1 year. 

(b) No member shall serve more than 
six consecutive terms. 


§ 1220.215 Vacancies. 


To fill any vacancy occasioned by the 
death, removal, resignation, or 
disqualification of any member of the 
Committee, the Board or the Cooperator 
Organization, depending upon which 
organization is represented by the 
vacancy, shall submit the name of a 
successor for the position in the manner 
utilized to appoint representatives 
pursuant to § 1220.213 above. 


§ 1220.216 Procedure. 


(a) Attendance of at least 12 members 
of the Committee shall constitute a 
quorum at a properly convened meeting 
of the Committee. Any action of the 
Committee shall require the concurring 
votes of at least two-thirds (2/3) of the 
members present. The Committee shall 
establish rules concerning timely notice 
of meetings. 

(b) When in the opinion of the 
chairperson of the Committee 
emergency action must be taken before 
a meeting can be called, the Committee 
may take action upon the concurring 
votes of no less than twelve of its 
members by mail, telephone, or 
telegraph. Action taken by this 
emergency procedure is valid only if all 
members are notified and provided the 
opportunity to vote and any telephone 
vote is confirmed promptly in writing. 
Any action so taken shall have the same 
force and effect as though such action 
has been taken at a properly convened 
meeting of the Committee. 

(c) A member may not cast votes by 
proxy. 


§ 1220.217 Compensation and 
reimbursement. 


The members of the Committee shall 
serve without compensation but shall be 
reimbursed by the Board for necessary 
and reasonable expenses incurred by 
them in the performance of their 
responsibilities under this subpart. 


§ 1220.218 Officers of the Committee. 

The following persons shal! serve as 
officers of the Committee: 

(a) The chairperson of the Board shail 
be chairperson of the Committee. 

(b) The Committee shall elect or 
appoint such other officers as it may 
deem necessary. 


§ 1220.219 Powers of the Committee. — 


If approved by the Board, the 
Committee may have the following 
powers: 
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(a) To receive and evaluate, or on its 
own initiative, develop and budget for 
plans or projects to promote the use of 
soybeans and soybean products as well 
as plans or projects for promotion, 
research, consumer information, and 
industry information and to make 
recommendations to the Board regarding 
such proposals; and 

(b) To select committees and 
subcommittees of Committee members, 
and to adopt such rules for the conduct 
of its business as it may deem 
advisable. 


§ 1220.220 Duties of the Committee. 

If approved by the Board, the 
Committee may have the following 
duties: ; 

(a) To meet and to organize; 

(b) To prepare and submit to the 
Board for approval budgets on a fiscal 
period basis of proposed costs of 
promotion, research, consumer 
information, and industry information 
plans or projects, and also including a 
general description of the proposed 
promotion, research, consumer 
information, and industry information 
programs contemplated therein; 

(c) To give the Secretary the same 
notice of meetings of the Committee and 
its subcommittees in order that the 
Secretary, or the Secretary's 
representative, may attend such 
meetings; 

(d) To submit to the Board and to the 
Secretary such information pursuant to 
this subpart as may be requested; and 

(e) To encourage the coordination of 
programs of promotion, research, 
consumer information, and industry 
information designed to strengthen the 
soybean industry's position in the 
marketplace and to maintain and 
expand domestic and foreign markets 
and uses for soybeans and soybean 
products. 


Expenses and Assessments 


§ 1220.222 Expenses. 

(a) The Board is authorized to incur 
such expenses (including provision for a 
reasonable reserve) as the Secretary 
finds are reasonable and likely to be 
incurred by the Board for its 
maintenance and functioning and to 
enable it to exercise its powers and 
perform its duties in accordance with 
the provisions of this subpart. However, 
during any fiscal year, expenses 
incurred by the Board for administrative 
staff costs and their benefits shall not 
exceed 1% of the projected level of 
assessments, net of projected refunds, of 
the Board for that fiscal year. Such 
expenses shall be paid from 
assessments received pursuant to 
§ 1220.223. The administrative expenses 


of the Board, including cost of 
administrative staff, shall not exceed 5% 
of the projected level of assessments, 
net of projected refunds, of the Board for 
current fiscal year. 

(b) The Board shall reimburse the 
Secretary, from assessments received 
pursuant to § 1220.223, for 
administrative costs incurred after an 
order has been submitted to the 
Department pursuant to sections 1968(b) 
of the Act; Provided, That the Board 
shall only be required to reimburse the 
Secretary for one-half (50%) of the costs 
incurred by the Secretary to conduct the 
refund referendum relating to 
continuation of authority to pay refunds. 

(c) The Board shall authorize a credit 
to Qualified State Soybean Boards of up 
to 5 percent of the amount remitted to 
the Board pursuant to §§ 1220.223 and 
1220.228 to offset collection and 
compliance costs relating to such 
assessments and any fees or expenses 
paid by such Qualified State Soybean 
Board to first purchasers or State 
agencies pursuant to State law. 


§ 1220.223 Assessments. 

(a)(1) Except as prescribed by 
regulations approved by the Secretary, 
each person purchasing from, and 
making payment to, a producer for 
soybeans produced by such producer 
and marketed for commercial use shall 
be a first purchaser and shall collect an 
assessment from the producer, and each 
producer shall pay such assessment to 
the first purchaser, at the rate of one 
half of one percent (0.5%) of the net 
market price of the soybeans purchased. 
Each first purchaser shall remit such 
assessment to the Board or to a 
Qualified State Soybean Board, as 
provided in paragraph (a)(5) of this 
section. For the purpose of this section, 
purchases from a producer of soybeans 
or contracts with a producer for 
production of soybeans for livestock 
feed or any other application shall 
constitute marketing for commercial use. 

(2) Any producer marketing processed 
soybeans or soybean products of that 
producer’s own production to 
consumers, either directly or through 
retail or wholesale outlets, or for export 
purposes, shall remit to a Qualified 
State Soybean Board or the Board, as 
provided in paragraph (a)(5) of this 
section, an assessment on such 
soybeans or soybean products at a rate 
of one half of one percent (0.5%) of the 
net market price of the soybeans 
involved or the equivalent thereof. 

(3) In determining the assessment due 
from each producer under paragraph 
(a)(1) or (a)(2) of this section, a producer 
who is contributing to a Qualified State 
Soybean Board shall receive a credit 


from the Board for contributions to such 
Qualified State Soybean Board on any 
soybeans assessed under this section in 
an amount not to exceed one quarter of 
one percent of the net market price of 
the soybeans assessed. 

(4) In order for a producer to receive . 
the credit provided for in paragraph 
(a)(3) of this section, the Qualified State 
Soybean Board or the first purchaser 
must establish to the satisfaction of the 
Board that the producer has contributed 
to a Qualified States Soybean Board. 

(5)(i) If the soybeans, for which an 
assessment is paid, were grown in a 
State other than the State which is the 
situs of the first purchaser, the first 
purchaser that collects the assessment 
shall remit the assessment to the 
Qualified State Soybean Board 
operating in the State in which the 
soybeans were grown. Should no such 
Qualified State Soybean Board exist in 
such State, then the assessments shall 
be remitted to the Board. However, the 
Board, with the approval of the 
Secretary, may authorize Qualified State 
Soybean Boards to propose 
modifications to the foregoing “State of 
Origin” rule to ensure effective 
coordination of assessment collections 
between qualified State soybean boards. 

(ii)(A) If a producer pledges soybeans 
grown by that producer as collateral for 
a loan issued by the Commodity Credit 
Corporation, the Commodity Credit 
Corporation shall deduct the assessment 
due pursuant to paragraph (a)(1) of this 
section, based upon the established loan 
rate, prior to the loan proceeds being 
disbursed to the producer. The 
Commodity Credit Corporation shall 
remit the assessment to the Qualified 
State Soybean Board in the State in 
which the soybeans were produced. 
Should no Qualified State Soybean 
Board exist in such State, then such 
assessment shall be paid to the Board. 

(B) Should a producer repay a loan 
upon which soybeans were pledged, and 
for which as assessment has been 
remitted by the Commodity Credit 
Corporation, the Commodity Credit 
Corporation shall notify the Qualified 
State Soybean Board which had 
received the assessment, or the Board if 
no Qualified State Soybean Board exists 
in such State, that the producer has 
repaid all or a portion of the loan on 
which the soybeans were previously 
assessed. The Qualified State Soybean 
Board, or the Board if no Qualified State 
Soybean Board exists in such State, 
shall reimburse to the producer an 
amount equal to the level of assessment 
collected and remitted by the 
Commodity Credit Corporation at loan 
origination. 





(C) Should a producer market 
soybeans which have been subject to 
reimbursement pursuant to paragraph 
(a)(5)(ii)(B) of this section, the first 
purchaser shall collect and remit the 
assessment due pursuant to paragraph 
(a)(1) of this section, or the producer 
shall remit the assessment pursuant to 
paragraph (a)(2) of this section. 

(iii) Qualified State Soybean Boards 
and the Board shall coordinate 
assessment collection procedures to 
ensure that producers selling or 
marketing soybeans in interstate 
commerce are required to pay only one 
assessment per bushel of soybeans and 
collections are adjusted among States 
on a mutually agreeable basis. 

(b) The collection of assessments 
pursuant to paragraph (a) of this section, 
shall commence on all soybeans or 
soybean products marketed for 
commercial sale on and after the date 
assessments are required to be paid 
pursuant to the Secretary and shall 
continue until terminated by the 
Secretary. If the Board is not constituted 
on the date the first assessments are to 
be collected, the Secretary shall have 
the authority to receive the assessments 
on behalf of the Board, and to hold such 
assessments until the Board is 
constituted, then remit such assessments 
to the Board. 

(c)(1) Each person responsible for the 
collection of assessments under 
paragraph (a) of this section, shall 
collect and remit the amounts collected 
from the assessments to the Board or a 
Qualified State Soybean Board on a 
monthly basis or as required by the 
State law, but no less than quarterly. 

(2) Any unpaid assessments due the 
Board or a Qualified State Soybean 
board from a person responsible for 
remitting assessments to the Board or a 
Qualified State Soybean Board pursuant 
to paragraph (a) of this section, shall be 
increased two percent (2%) each month 
beginning with the day following the 
date such assessments were due under 
this subpart. Any remaining amount due 
shall be increased at the same rate on 
the corresponding day of each month 
thereafter until paid. 

(3) The amounts payable pursuant to 
this section shall be computed monthly 
on unpaid assessments and shall include 
any unpaid late charges previously 
applied pursuant to this section. 

(4) For the purpose of this section, any 
assessment that was determined at a 
date later than prescribed by this 
subpart because of a person's failure to 
submit a report to the Board or Qualified 
State Soybean Board when due shall be 
considered to have been payable by the 
date it would have been due if the report 
had been filed when due. 


(d}(1) Prior to the conduct of the initial 
referendum relating to continuance of 
the operation of this subpart, pursuant 
to procedures approved by the 
Secretary, the Board shall establish the 
average amount of assessments 
collected by each Qualified State 
Soybean Board during the period 1984 
through 1988, excluding the year in 
which such assessments were the 
highest and lowest. 

(2) The Board shall ensure, by the 
issuance of appropriate credits, that 
each Qualified State Soybean Board 
retains annually, prior to the 
continuance referendum, an amount 
equal to or greater than such Qualified 
State Soybean Boards average annual 
level of assessments as determined 
pursuant to paragraph (d)(1) of this 
section. 

(3) Notwithstanding the provisions of 
paragraph (d)(2) of this section, credits 
issued pursuant to this subsection shall 
not exceed the level of assessments 
remitted to the Board pursuant to 
paragraph (a) of this section, from such 
State. 

(e) Following the continuance 
referendum, the Board pursuant to 
procedures approved by the Secretary, 
shall ensure that each Qualified State 
Soybean Board retains an amount equal 
to 1 cent multiplied by the average 
volume of bushels produced in the State 
in the prior five years (excluding the 
highest and lowest years). 


§ 1220.224 Refund of assessments paid 
prior to continuance referendum. 

(a) Any producer who, prior to the 
date of the continuance referendum, 
pays an assessment to the Board, or 
who contributes an assessment prior to 
the continuance referendum to a 
Qualified State Soybean Board, under 
authority of the Act and this subpart, 
and who is not in favor of supporting the 
promotion and research program as 
provided for in this part, shall have the 
right to demand and receive from the 
Board a refund of such assessment upon 
submission of proof satisfactory to the 
Board, or the Qualified State Soybean 
Board to which the producer paid the 
assessment for which a refund is sought, 
that such producer paid the assessment. 

(b) Contributions by a producer to a 
Qualified State Soybean Board for 
which the producer has received credit 
pursuant to § 1220.223(a)}(3) shall not be 
refunded pursuant to this subpart 
unless: 

(1) The Qualified State Soybean Board 
is _— or required to pay refunds; 
an 

(2) The producer has requested a 
refund from the Qualified State Soybean 
Board in compliance with that State’s 
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procedure for refund or, in the absence 
of State procedures for refunds, in 
compliance with the procedures for — 
refunds described in § 1220.225. 


§ 1220.225 Procedure for obtaining a 
refund of assessments paid prior to 
continuance referendum. 

(a) Any producer requesting a refund 
of an assessment paid prior to the 
continuance referendum shall mail 
request for a refund to the Qualified 
State Soybean Board in the State in 
which the producer is located or if there 
is no Qualified State Soybean Board in 
the State in which the producer is 
located to the Board. 

(b)(1) Any producer requesting a 
refund of an assessment paid prior to 
the date of the continuance referendum 
who resides in a State in which a 
Qualified State Soybean Board operates 
shall submit such request in accordance 
with the State law or regulations 
authorizing the payment of refunds in 
that State. 

(2) Any producer requesting a refund 
of an assessment paid prior to the date 
of the continuance referendum who 
resides in a State which has a Qualified 
State Soybean Board which is not 
authorized by State law, or a State 
which does have a Qualified State 
Soybean Board operating in such State, 
shall submit such request in accordance 
with the procedure provided in 
paragraph (c) of this section. 

(c) Each producer who pays an 
assessment pursuant to this subpart 
during the period prior to the 
continuance referendum may obtain a 
refund of such assessments only by 
following the procedures prescribed by 
State law or regulations in the State in 
which the producer resides. If a 
Qualified State Soybean Board does not 
exist in such State, or the Qualified 
State Soybean Board in such State is not 
established by State law, then such 
producer must follow the procedures 
prescribed in this subsection and any 
regulations prescribed by the Board and 
approved by the Secretary. 

(1) Any producer requesting a refund 
of an assessment paid prior to the date 
of the continuance referendum shall 
mail a request for a refund to a 
Qualified State Soybean Board or the 
Board within 90 days from the date the 
assessments were due from such 
producer or that time period provided by 
State law. The request shall show— 

(i) The producers name and address; 

(ii) First purchaser's name and 
address; 

(iii) Number of bushels of soybeans, 
or its equivalent on which a refund is 
requested; 
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(iv) Net market value of each bushel 
of soybeans upon which a refund is 
requested; 

(v) Total amount of refund requested; 

(vi} Date or inclusive dates on which 
assessments were paid; 

(vii) Certification that the producer 
did not collect the assessment from 
another producer, and 

(viii) The producer's signature or 
properly witnessed mark. 

(2) The invoice or accounting given to 
the producer by the first purchaser or a 
copy thereof, or such other evidence 
deemed satisfactory by the Board or 
Qualified State Soybean Board shall 
accompany the producer’s refund 
request. 

(3) The Board shall pay refund 
requests within 60 days of the date of 
receipt of a proper request for refund. 


§ 1220.226 Refund of assessments paid 
after the conduct of the continuance 
referendum. 

(a) Any producer who pays an 
assessment to the Board after the date 
the results of the continuance 
referendum are released, or who 
contributes an assessment to a Qualified 
State Soybean Board after the date the 
results of the continuance referendum 
are released, under authority of the Act 
and this subpart, and who is not in favor 
of supporting the promotion and 
research program as provided for in this 
part shall have the right to demand and 
receive from the Board or the Qualified 
State Soybean Board subject to 
paragraph (b) of this section, a refund of 
such assessment, or a pro rata share 
thereof, upon submission of proof 
satisfactory to the Board, or the 
Qualified State Soybean Board to which 
the producer paid the assessment for 
which a refund is sought, that such 
producer paid the assessment. 

(b) Contributions by a producer to a 
Qualified State Soybean Board for 
which the producer has received credit 
pursuant to § 1220.223(a)(3) of this 
subpart shall not be refunded pursuant 
to this subpart unless— 

(1) The Qualified State Soybean Board 
is ——- or required to pay refunds; 
an 

(2) The producer has requested a 
refund from the Qualified State Soybean 
Board in compliance with the State’s 
procedure for refund or, in the absence 
of State procedures for refunds, in 
compliance with the procedures for 
refunds described in § 1220.227. 


§ 1220.227 Procedure for obtaining a 


(a) Any producer requesting a refund 
of an assessment paid after the date the 


results of the continuance referendum 
are released shall mail a request for a 
refund to the Qualified State Soybean 
Board in the State in which the producer 
is located or, if there is no Qualified 
State Soybean Board in State in which 
the producer is located, to the Board. 

(b)(1) Any producer requesting a 
refund by a producer who resides in a 
State in which a Qualified State 
Soybean Board operates shall submit 
such request in accordance with the 
State law or regulations authorizing the 
payment of refunds in that State. 

(2) Any producer requesting a refund 
from a producer who resides in a State 
which has a Qualified State Soybean 
Board which is not authorized by State 
law, or a State which does not have a 
Qualified State Soybean Board 
operating in such State shall submit 
such request in accordance with the 
procedure provided in paragraph (c) of 
this section. 

(c) Each producer who pays an 
assessment pursuant to the Act and this 
subpart after the date the results of the 
continuance referendum are released 
may obtain a refund of such assessment 
only by following the procedures 
prescribed by State law or resolution in 
the State in which the producer resides. 
If no Qualified State Soybean Board 
exists in that State, or the Qualified 
State Soybean Board in such State is not 
established by State law, then such 
producer must follow the procedures 
prescribed in this section and any 
regulations prescribed by the Board and 
approved by the Secretary. 

(1) Any producer requesting a refund 
of an assessment paid after the date of 
the results of the continuance 
referendum are released shall mail a 
request for a refund of a Qualified State 
Soybean Board or the Board within 90 
days from the date the assessments 
were due from such producer or that 
time period required by State law or 
regulation. The refund request shall 
show— 

(i) The producers name and address; 

(ii) First purchaser’s name and 
address; 

(iii) Number of bushels of soybeans, 
or its equivalent on which a refund is 
requested; 

(iv) Net market value of each bushel 
of soybeans upon which a refund is 
requested; 

(v) Total amount of refund requested; 

(vi) Date or inclusive dates on which 
assessments were paid; 

(vii) Certification that the producer 
did not collect the assessment from 
another producer, and 

(viii) The producer's signature or 
properly witnessed mark. 
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(2) The invoice or accounting given to 
the producer by the first purchaser or a 
copy thereof, or such other evidence 
deemed satisfactory by the Board or the 
Qualified State Soybean Board shall 
accompany the producer’s refund 
request. 

(d) Payment of refunds of assessments 
paid after the results of the continuance 
referendum are released. The Board 
shall pay requests for refunds of 
assessments paid after the date the 
results of the continuance referendum 
are released pursuant to the following 
provisions: 

(1) At the end of fiscal year of the 
Board in which the results of the 
producers poll are released, the Board, 
or the Qualified State Soybean Boards, 
shall pay refunds to producers of 
assessments paid during the period 
beginning on the date the results of the 
continuance referendum are released 
and ending on the date the results of the 
producer poll are released from the 
escrow accounts established pursuant to 
§ 1220.212 or § 1220.228. 

(2) If the Secretary determines that a 
refund referendum shall be conducted, 
at the end of the fiscal year in which the 
results of the refund referendum are 
released, the Board, or the Qualified 
State Soybean Board, shall pay 
requested refunds to producers of 
assessments paid following the date the 
results of the producer poll are released 
through the period ending on the date 
the results of the refund referendum are 
released from escrow accounts 
established pursuant to § 1220.212 or 
§ 1220.228. 

(3) If the Secretary determines that, as 
a result of the refund referendum, 
authority exists to continue to pay 
refunds to producers of assessments 
paid following the refund referendum, at 
the end of the fiscal year in which the 
results of the refund referendum are 
released, and each succeeding fiscal 
year during which authority to pay 
refunds exists, the Board, or the 
Qualified State Soybean Council shall 
pay refunds requested of assessments 
paid following the date the results of the 
refund referendum are released during 
that fiscal year. 

(4) Should requests for refunds of 
assessments during the period 
established in paragraph (d) (1), (2), or 
(3) of this section, exceed the level of 
funds available for the payment of such 
requests, the Board, or the Qualified 
State Soybean Board, shall pro rate the 
amount of such funds from the escrow 
account of the Board for such unit, or by 
the Qualified State Soybean Board. 





(5) Such refunds shall be paid within 
120 days of the end of the applicable 
fiscal year. 


§ 1220.228 Qualified State Soybean 
Boards. 


(a) (1) Any soybean promotion entity 
that is authorized by State statute to 
collect assessments required by State 
law from soybean producers may notify 
the Board of its election to be the 
Qualified State Soybean Board for the 
State in which it operates so that 
producers may receive credit pursuant 
to § 1220.223(a)(3) for contributions to 
such organization. Only one such entity 
may make such election or be qualified 
pursuant to paragraph (a)(2) of this 
section. Such entity, upon making such 
election, agrees to the following: 

(i) To conduct activities as defined in 
§ 1220.230 that are intended to 
strengthen the soybean industry's 
position in the marketplace; 

(ii) Provide a report describing the 
manner in which assessments are 
collected and the procedure utilized to 
ensure that assessments due are paid; 

(iii) Collect assessments paid on 
soybeans marketed within the State and 
establish procedures for ensuring 
compliance with this subpart with 
regard to the payment of such 
assessments; 

(iv) Remit to the Board each 
assessment paid and remitted to it, 
minus authorized credits issued 
pursuant to § 1220.222(c) and credits 
issued to producers pursuant to 
§ 1220.223(a)(3), and other required 
deductions by the last day of the month 
following the month in which the 
assessment was remitted to it unless the 
Board determines a different date for 
remittance of assessments; 

(v)(A) If the entity is authorized or 
required to pay refunds to producers, 
any requests from producers for refunds 
for contributions to it by the producer 
following the termination of authority to 
pay refunds, will be honored by 
forwarding to the Board that portion of 
such refunds equal to the amount of 
credit received by the producer for 
contributions to it pursuant to 
§ 1220.223(a)(3); 

(B) If required by the Secretary, to pay 
refunds of assessments paid following 
the date of the continuance referendum 
pursuant to §§ 1220.226 and 1220.227. 

(vi) Establish escrow accounts for the 
payment of refunds requested pursuant 
to §§ 1220.226 and 1220.227 for the 
periods established below and to 
deposit into such escrow accounts ten 
percent (10%) of the total amount of 
assessments collected for the applicable 
period if required by the Secretary: 


Period 1—Beginning with the date the 
results of the continuance referendum are 
released and ending on the date the results of 
the producer poll are released; 

Period 2—Beginning on the day after the 
results of the producer poll are released and 
ending on the date the results of the refund 
referendum are released; 

Period 3—Beginning on the day after the 
results of the refund referendum are released 
and ending on the last day refunds of 
assessments are authorized to be paid, 
provided that a separate escrow account 
shall be established for each fiscal year 
elapsing during Period 3. 


Interest from the escrow accounts shail 
accrue to the Qualified State Soybean 
Board to be used for authorized 
activities. 

(vii) Furnish the Board with an annual 
report by a certified public accountant 
or an authorized State agency of all 
funds remitted to such Board pursuant 
to this subpart; and 

(viii) Not use funds it collects 
pursuant to this subpart to fund plans or 
projects which make use of any unfair or 
deceptive acts or practices with respect 
to the quality, value or use of any 
product that competes with soybeans or 
soybean products; and 

(ix)(A) Except as otherwise provided 
in paragraph (a)(1)(ix)(B) of this section, 
funds collected or received by the 
Qualified State Soybean Board under 
this subpart shall not be used in any 
manner for the purpose of influencing 
any action or policy of the United States 
Government, any foreign or State 
government, or any political subdivision 
thereof. 

(B) The prohibition in paragraph 
(a)(1)(ix)(A) of this section, shall not 
apply to— 

(1) The communication to appropriate 
government officials of information 
relating to the conduct, implementation, 
or results of promotion, research 
consumer information, and industry 
information under the order; or 

(2) Any action designed to market 
soybeans or soybean products directly 
to a foreign government or political 
subdivision thereof. 

(3) The development and 
recommendation of amendments to this 
subpart. 

(2) If no entity elects to serve as a 
Qualified State Soybean Board within a 
State pursuant to paragraph (a)(1) of this 
section, any State soybean promotion 
entity that is organized and operating 
within a State, and receives 
assessments or contributions from 
producers and conducts soybean or 
soybean product promotion, research, 
consumer information, or industry 
information programs, may apply for 
certification as the qualified State 
soybean Board for such State so that 
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producers may receive credit pursuant 
to § 1220.223 (a)(3) for contributions to 
such organizations. All provisions 
applicable of this subpart applicable to 
qualified State soybean Boards will be 
applicable to such entity. The Board 


- shall review such applications for 


certification and shall make a 
determination as to the certification of 
each applicant. 

(b) In order for the State soybean 
entity to be certified by the Board 
pursuant to paragraph (a)(2) of this 
section, as a Qualified State Soybean 
Board, the entity must: 

(1) Conduct activities as defined.in 
§ 1220.230 that are intended to 
strengthen the soybean industry's 
position in the marketplace; 

(2) Submit to the Board a report 
describing the manner in which 
assessments are collected and the 
procedure utilized to ensure that 
assessments due are paid; 

(3) Certify to the Board that such State 
entity will collect assessments paid on 
soybeans marketed within the State and 
establish procedures for ensuring 
compliance with this subpart with 
regard to the payment of such 
assessments; 

(4) Certify to the Board that such 
organization will remit to the Board 
each assessment paid and remitted to it, 
minus credits issued pursuant to 
§ 1220.222(c) and authorized credits 
issued to producers pursuant to 
§ 1220.223(a)(3), and other required 
deductions by the last day of the month 
following the month in which the 
assessment was remitted to it unless the 
Board determines different date for 
remittance of assessments; 

(5)(i) If the entity is authorized or 
required to pay refunds to producers, 
certify to the Board that any requests 
from producers for refunds for 
contributions to it by the producer 
following the termination of authority to 
pay refunds, will be honored by 
forwarding to the Board that portion of 
such refunds equal to the amount of 

credit received by the producer for 
contributions to it pursuant to 
§ 1220.223(a)(3); 

(ii) If required by the Secretary to pay 
refunds of assessments paid following 
the date of the continuance referendum 


pursuant to §§ 1220.226 and 1220.227. 


‘ (6) Certify to the Board that the entity 
will establish escrow accounts for the 
payment of refunds requested pursuant 
to §§ 1220.226 and 1220.227 for the 
periods established below and to . 
deposit into‘such escrow accounts ten 
(10%) of the total amount of assessments 
collected for the applicable period if 
required by the Secretary: 
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Period 1—Beginning with the date the 
results of the continuance referendum are 
released and ending on the date the results of 
the producer poll are released; 

Period 2—Beginning on the dey after the 
results of the producer poll are released and 
ending on the date the results of the refund 
referendum are released; 

Period 3—Beginning on the day after the 
results of the refund referendum are released 
and ending on the last day refunds of 
assessments are authorized to be paid, 
provided that a separate escrow account 
shall be established for each fiscal year 
elapsing during Period 3. 

Interest from escrow accounts shall 
accrue to the Qualified State Soybean 
Board to be used for authorized 
activities. 

(7) Certify to the Board that it will 
furnish the Board with an annual report 
by a certified public accountant or an 
authorized State agency of all funds 
remitted to such Board pursuant to this 
subpart; and 

(8) Not use funds it collects pursuant 
to this subpart to fund plans or projects 
which make use of any unfair or 
deceptive acts or practices with respect 
to the quality, value or use of any 
product that competes with soybeans or 
soybean products; and 

(9)(i) Except as otherwise provided in 
paragraph (b)(9)(ii) of this section, funds 
collected or received by the Qualified 
State Soybean Board under this subpart 
shall not be used in any manner for the 
purpose of influencing any action or 
policy of the United States Government, 
any foreign or State government, or any 
political subdivision thereof. 

(ii) The prohibition in paragraph 
(b)(9)(i) of this section, shall not apply 
to— 

(A) The communication to appropriate 
government officials of information 
relating to the conduct, implementation, 
or results of promotion, research 
consumer information, and industry 
information under this subpart; or 


(B) Any action designed to market 
soybeans or soybean products directly 
to a foreign government or political 
subdivision thereof; or 

(C) The development and 
recommendation of amendments to this" 
subpart. 


(c) Notwithstanding any provisions of 
this subpart, provided that activities are 
authorized pursuant to the Act and this 
subpart, the Board shall not have the 
authority to: 

(1) Establish guidelines, regulations, or 
rules which would restrict or infringe 
upon a Qualified State Soybean Board's 
authority to determine administrative or 
program expenditure allocations or 


administrative or program 
implementation; and 

(2) Direct Qualified State Soybean 
Boards to participate or not participate 
in program activities or implementation. 

(d) The Board shall establish 
procedures, following public comment, 
which provide Qualified State Soybean 
Boards with a right to present 
information to the Board prior to any 
determinations relating to 
nonparticipation as a Qualified State 
Soybean Board following initial election 
or determination as a Qualified State 
Soybean Board. 


$ 1220.229 Influencing governmental 
action. 


(a) Except as otherwise provided in 
paragraph (b) of this section, funds 
collected or received by the Board under 
this subpart shall not be used in any 
manner for the purpose of influencing 
any action or policy of the United States 
Government, any foreign or State 
government, or any political subdivision 
thereof. 

(b) The prohibition in paragraph (a) of 
this section shall not apply to— 

(1) The development and 
recommendation of amendments to this 
subpart; 

(2) The communication to appropriate 
government officials of information 
relating to the conduct, implementation, 
or results of promotion, research 
consumer information, and industry 
information under this subpart; or 

(3) Any action designed to market 
soybeans or soybean products directly 
toa foreign government or political 
subdivision thereof. 


§ 1220.230 Promotion, research, 
consumer information, and Industry 
information. 

(a) The Board shall receive and 
evaluate, or on its own initiative, 
develop and submit to the Secretary. for 
approval any plans or projects 
authorized in this subpart. Such plans or 
projects shall provide for: 

(1) The establishment, issuance, 
effectuation, and administration of 
appropriate promotion, research, 
consumer information, and industry 
information activities with respect to 
soybean and soybean products; and - 

(2) The establishment and conduct of 
research, and studies with respect to the 
sale, distribution, marketing and 
utilization of soybean and soybean 
products and the creation of new 
products thereof, to the end that 
marketing and utilization of soybean 
and soybean products may be 
encouraged, expanded, improved or 
made more acceptable. 


(b) Each plan or project described in 
paragraph (a) of this section, shall be 
periodically reviewed or evaluated by 
the Board to ensure that each such plan 
or project contributes to an effective 
program of promotion, research, 
consumer information, and industry 
information. If it is found by the Board 
that any such plan or project does not 
further the purposes of the Act, then the 
Board shall terminate such plan or 
project. 

(c) No such plans or projects shall 
make use of unfair or deceptive acts or 
practices with respect to the quality, 
value or use of any competing product. 
In carrying out any plan or project 
funded by the Board described in 
paragraph (a) of this section, no 
preference shall be given to a brand or 
trade name of any soybean product 
without the approval of the Board. 


Reports, Books, and Records 


§ 1220.241 Reports. 


Each person marketing soybeans, of 
that person’s own production or 
soybean products produced from such 
soybeans, directly to consumers and 
each person making payment to 
producers and responsible for the 
collection of assessments under 
§ 1220.223 shall be required to report to 
the Board periodically such information 
as may be required by the regulations 
recommended by the Board and 
approved by the Secretary. Such 
information may include but not be 
limited to the following: 

(a) The number of bushels of 
soybeans purchased, initially 
transferred, or which, in any other 
manner, is subject to the collection of 
assessment. 

(b) The amount of assessments 
remitted. 

(c) The basis, if necessary, to show 
why the remittance is less than one-half 
percent (0.5%) of the net market price 
per bushel of soybeans purchased 
multiplied by the number of bushels 
purchased. 

(d) The date any assessment was 
paid. 

§ 1220.242 Books and records. 

(a) Except as provided in paragraph 
(b) of this section, each person who is 
subject to this subpart, and other 
persons subject to § 1220.241, shall 
maintain and make available for 
inspection by the Board or Secretary 
such books and records as are 
necessary to carry out the provisions of 
this subpart and the regulations issued 
under this part, including such records 
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as are necessary to verify any reports... 
required. Such records shall be retained 
for at least two years beyond the fiscal 
period of their applicability. 

{b) Any producer who plants less than 
25 acres of soybeans annually and does 
not market such soybeans shall not be 
required to maintain books or records 
pursuant to this subpart. 


§ 1220.243 Confidential treatment. 

All information obtained from such 
books, records, or reports required 
under the Act and this subpart shall be 
kept confidential by al! persons, 
including employees and former 
employees of the Board, all officers and 
employees and all former officers and 
employees of the Department, and by all 
officers and employees and all former 
officers and employees of contracting 
agencies having access to such 
information, and shall not be available 
to Board members or any other 
producers. Only those persons having a 
specific need for such information in 
order to effectively administer the 
provisions of this part shall have access 
to such information. In addition, only 
such information so furnished or 
acquired as the Secretary deems 
relevant shall be disclosed by them, and 
then only in a suit or administrative 
hearing brought at the direction, or upon 
the request, of the Secretary, or to which 
the Secretary or any officer of the 
United States is a party, and involving 
this part. Nothing in this section shall be 
deemed to prohibit: 

(a) The issuance of general statements 
based upon the reports of the number of 
persons subject to this subpart or 
statistical data collected therefrom, 
which statements do not identify the 
information furnished by any person; 
and, 

{b) The publication, by direction of the 
Secretary, of the name of any person 
who has been adjudged to have violated 
this. subpart, together with a statement 
of the particular provisions of the 
subpart violated by such person. 


Miscellaneous 


§ 1220.251 Proceedings after termination. 


{a) Upon the termination of this 
subpart, the Board shall recommend not 
more than five of its members to the 
Secretary to serve as trustees for the 
purpose of liquidating the affairs of the 
Board. Such persons, upon designation 
by the Secretary, shall become trustees 
of all the funds and property, owned, in 
the possession of or under the control of 
the Board, including claims for any 
claims unpaid or property not-delivered 
or any other claim existing at the time of 
such termination. 


(b) The trustees shall: 

(1) Continue in such capacity until 
discharged by the Secretary; 

(2) Carry out the obligations of the 
Board under any contract or agreements 
entered into by it pursuant to 
§ 1220.212(h); 

(3) From time to time account for all 
receipts and disbursements; and 

(4) Deliver all property on hand, 
together with all books and records of 
the Board and of the trustees, to such 
persons as the Secretary may direct, and 
upon the request of the Secretary, 
execute such assignments or other 
instruments necessary or appropriate to 
vest in such persons full title and right to 
all of the funds, property, and claims 
vested in the Board or the trustees 
pursuant to this subpart. 

(c) Any person to whom funds, 
property, or claims have been 
transferred or delivered pursuant to this 
subpart shall be subject to the same 
obligation imposed upon the Board and 
upon the trustees. 

{d} Any residual funds not required to 
defray the necessary expenses of 
liquidation shall be turned over to the 
Secretary to be used, to the extent 
practicable, in the interest of continuing 
one or more of the promotion, research, 
consumer information, or industry 
information plans or projects authorized 
pursuant to this subpart. 


§1220.252 Effect of termination or 
amendment. 


Uniess otherwise expressly provided 
by the Secretary, the termination of this 
subpart or of any rule issued pursuant 
hereto, or the issuance of any 
amendment to either thereof, shall not: 

(a) Affect or waive any right, duty, 
obligation, or liability which shall have 
arisen or which may hereafter arise in 
connection with any provision of this 
subpart or any regulation issued 
thereunder; 

(b) Release or extinguish any violation 
of this subpart or any regulation issued 
thereunder; or 

(c) Affect or impair any rights or 
remedies of the United States, or the 
Secretary, or of any person, with respect 
to any such violation. 


§1220.253 Personal liability. 


No member, employee or agent of the 
Board, including employees, agents or 
board members of Qualified State 
Soybean Boards, acting pursuant to 
authority provided in this subpart, shall 
be held personally responsible, either 
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individually or jointly, in any way 
whatsoever, to any person for errors in 
judgement, mistakes, or other acts of 
either commission or omission, of such 
member or employee, except for acts of 
dishonesty or willful misconduct. 


§ 1220.254 Patents, copyrights, inventione, 
and publications. 

(a) Any patents, copyrights, 
inventions or publications developed 
through the use of funds remitted to the 
Board under the provisions of this 
subpart shall be the property of the U.S. 
Government as represented by the 
Board, and shall, along with any rents, 
royalties, residual payments, or other 
income from the rental, sale, leasing, 
franchising, or other uses of such 
patents, copyrights, inventions, or 
publications, inure to the benefit of the 
Board. Upon termination of this subpart, 
§ 1220.251 shall apply to determine 
disposition of all such properiy. 

(b) Should patents, copyrights, 
inventions or publications be developed 
through the use of funds remitted to the 
Board under this subpart and funds 
contributed by another organization or 
person, ownership and related rights to 
such patents, copyrights, inventions, or 
publications shall be determined by 
agreement between the Board and the 
party contributing funds towards the 
development of such patent, copyright, 
invention or publication in a manner 
consistent with paragraph (a) of this 
section. 


§1220.255 Amendments. 


Amendments to the subpart may be 
proposed, from time to time, by the 
Board, or by any Qualified State 
Soybean Board recognized, or by any 
interested person affected by the 
provisions of the Act, including the 
Secretary. 


§ 1220.256 Separability. 

If any provision of this subpart is 
declared invalid or the applicability 
thereof to any person or circumstances 
is held invalid, the validity of the 
remainder of this subpart of the 
applicability thereof to other persons or 


circumstances shall not be affected 
thereby. 


Done at Washington, D.C., February 19, 
1991. 
Kenneth C. Clayton, 
Acting Administrator. 
[FR Doc. 91-4272 Filed 2-22-91; 8:45 am, 
BILLING CODE 3410-02 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 89-NM-50-AD] 


Airworthiness Directives; Boeing 
Modei 747-100, 747-200, 747-SP 
Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Supplemental notice of 
proposed rulemaking (NPRM); reopening 
of comment period. 


SUMMARY: This notice proposes to revise 
an earlier proposed airworthiness 
directive (AD), applicable to certain 
Boeing Model 747-100, 747-200, and 747— 
SP series airplanes, which would have 
required installation of a placard 
prohibiting operation under Category 
(CAT) Ill weather conditions. Operators 
would than have had the option of either 
modifying the flight computers, so as to 
restore the airplane to its full Category 
Ill capability or revising the Airplane 
Flight Manual (AFM) to indicate the 
highest level of autoland capability. 
That proposal was prompted by reports 
of degraded localizer tracking 
performance following an adverse 
localizer capture maneuver during 
automatic landings. This condition, if 
not corrected, could lead to a landing 
approach that is offset from the runway 
centerline. This action revises the 
proposed rule by revising the limitation 
to prohibit autoland operation under 
CAT II and CAT III weather minima. 
DATES: Comments must be received no 
later than April 1, 1991. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
50-AD, 17900 Pacific Highway South, C- 
68966, Seattle, Washington, 98168. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Frank vanLeynseele, Seattle Aircraft 
Certification Office, Systems and 
Equipment Branch, ANM-1308; 
telephone (206) 227-2671. Mailing 
address: FAA, Transport Airplane 
Directorate, Northwest Mountain 
Region, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 


and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-50-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 

Discussion 

A proposal to amend part 39 of the 
Federal Aviation Regulations to include 
an airworthiness directive which 
requires installation of a placard 
prohibiting operation under Category III 
weather conditions, was published as a 
Notice of Proposed Rulemaking (NPRM) 
in the Federal Register on May 30, 1989 
(54 FR 22908). That action was prompted 
by reports of degraded localizer tracking 
performance during automatic landings. 

Since publication of the NPRM, the 
FAA has determined that the limited 
visibility which is available when 
operating in Category II weather minima 
is not adequate to ensure safe recovery 
from the runway centerline offsets 
caused by the degraded localizer 
tracking of the autopilot. 

A survey of airline operators of 
Boeing Model 747-100, 747-200, and 747— 
SP series airplanes, who routinely fly 
autoland approaches, has revealed 
several incidents of degraded localizer 
tracking each month. Research shows 
that this tracking problem can be 
brought about by any of the following: 
(1) Interception of the localizer beam at 
an angle greater than 45°; (2) capture at 
a distance less than 8 miles from 
runway threshold; (3) capture at speeds 
greater than Vref+40; (4) capture at an 
altitude less than 1,500 feet AGL; or (5) 
passing the outer marker when the 
airplane is not stabilized on localizer 
and glideslope. The volume of air traffic 
in Instrument Meteorological Conditions 
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(IMC) has intensified and will continue 
to intensify; this wil! create conditions 
conducive to localizer tracking 
problems. Failure to properly capture 
and track the localizer, when in IMC 
weather conditions, could result in the 
airplane landing off of the runway 
surface. 

Boeing has designed, and the FAA has 
certified, a new autoland computer, 
known as the Advanced Autoland 
Improvement Program (AAIP) Phase II, 
which has proven to work satisfactorily. 

Since this condition may exist or 
develop on other airplanes of this same 
type design, an AD is proposed which 
would require operators to install a 
placard and incorporate AFM 
limitations advising the crew that 
autoland under CAT III and CAT II 
operations is prohibited. This proposal 
would provide operators with the option 
of modifying the flight computers to 
meet the AAIP Phase II standards, and 
thereby restoring the airplane to its full 
autoland capability/authority. 

There are approximately 180 Model 
747-100, 747-200, and 747-SP series 
airplanes of the affected design in the 
worldwide fleet. It is estimated that 33 
airplanes of U.S. registry (including 4 
U.S. Air Force airplanes) would be 
affected by this AD, that it would take 
approximately 1 manhour per airplane 
to install the (initial) required placard, 
and that the average labor cost will be 
$40. per manhour. The placard may be 
manufactured locally and the cost would 
be expected to be negligible. Based on 
these figures, the total initial cost impact 
of the AD on U.S. operators is estimated 
to be $1,320. 

Should an operator choose to restore 
the Category II or III landing capability, 
it would require from 96 to 446 
manhours per airplane, depending upon 
the autoland computer configuration, at 
an average labor charge of $40 per 
manhour. Based on these figures, the 
cost to U.S. operators would be between 
$3,840 and $17,840 per airplane. 

The regulations proposed herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this proposal would not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) Is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
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FR 11034; February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
evaluation prepared for this action is 
contained in the Rules Docket. A copy of 
it may be obtained from the Rules 
Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983}; and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Applies to Models 747-100, 747-200, 
and 747-SP series airplanes; equipped 
with analog Landing Control and Logic 
Unit (LCLU) Boeing Part Number 
60B00013-476 through -489, or Landing 
and Rollout Control Unit (LRCU), Boeing 
Part Number 60B00013-752 through -756; 
certificated in any category. Compliance 
is required as indicated, unless 
previously accomplished. 

To prevent runway off-set errors and 
possible landing off the runway surface when 
flying in instrument meteorological 
conditions, accomplish the following: 

A. Within 30 days after the effective date 
of this AD, accomplish the following: 

1. Install a placard on the autopilot 
controller, stating: “Category II and III 
Operations Prohibited”. 

2. Revise the Limitations Section of the 
FAA-approved Airplane Flight Manual 
(AFM) by adding the statement: “Category I 
and If Operations Prohibited.” This may be 
accomplished by inserting a copy of this AD 
in the AFM. 

B. Restoration of the airplane to CAT I 
and/or Il capability may be accomplished by 
modifying the autopilot to AAIP Phase IL 
Once the modification has been 
accomplished, the placard and AFM 
limitations required by paragraph A. of this 
AD may be removed. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 


Note: The request should be submitted 
directly to the Manager, Seattle ACO, and a 
copy sent to the cognizant FAA Principal 
Inspector (P1). The PI will then forward 
comments or concurrence to the Seattle ACO. 


Issued in Renton, Washington, on February 
6, 1991. 


Leroy A. Keith, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. 91-3928 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 91-NM-09-AD] 


Airworthiness ; British 


Directives; 
Aerospace Model BAe 125-800. 
Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to all British Aerospace 
Model BAe 125-800A series airplanes, 
which would require torquing the 
retaining nuts on the location plate on 
certain nose wheel assemblies. This 
proposal is prompted by reports of 
insufficiently torque-tightened retaining 
nuts on the location plate on certain 
nose wheel assemblies. This condition, 
if not corrected, could result in a loose 
wheel and possible loss of a wheel from 
the axle. 

DATES: Comments must be received no 
later than April 10, 1991. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 891-NM-— 
09-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from British Aerospace, PLC, Librarian 
for Service Bulletins, P.O. Box 17414, 
Dulles International Airport, 
Washington, DC 20041. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. William Schroeder, Standardization 
Branch, ANM-113; telephone (206) 227- 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
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participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 91-NM-03-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


The United Kingdom Civil Aviation 
Authority (CAA), in accordance with 
existing provisions of a bilateral 
airworthiness agreement, has notified 
the FAA of an unsafe condition which 
may exist on all BAe 125-800A series 
airplanes. There have been recent 
reports of insufficiently torque-tightened 
retaining nuts on the location plate on 
certain nose wheel assemblies. It was 
determined that the looseness of these 
nuts in the nose wheel assemblies on in- 
service airplanes was due to improper 
torquing procedures performed by the 
vendor during production. Additional 
coordination has now been 
accomplished between British 
Aerospace and the vendor to clarify the 
work functions that are to be 
accomplished by the vendor which will 
prevent future occurrences of this type. 
This condition, if not corrected, could 
result in a loose wheel and possible loss 
of a wheel from the axle. 

British Aerospace has verified that 
this problem would have been corrected 
on any affected wheels on which the: 
wheel halves have been disassembled 
and reassembled since delivery from the 
factory, since the location plate 
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retaining nuts must be removed and 
replaced to accomplish that operation. 

British Aerospace has issued Alert 
Service Bulletin 32~A228, dated August 
15, 1990, which describes procedures for 
a one-time visual inspection to 
determine nose wheel serial numbers, 
and adjustment of the torque on the 
nose whee! location plate retaining nuts, 
if necessary. The British Aerospace 
Service Bulletin references Dunlop Alert 
Service Bulletin AH52339—A32-1046, 
dated July 27, 1990, for additional 
adjustment procedures. The United 
Kingdom CAA has classified these 
service bulletins as mandatory. 

This airplane model is manufactured 
in the United Kingdom and type 
certificated in the United States under 
the provisions of § 21.29 of the Federal 
Aviation Regulations and the applicable 
bilateral airworthiness agreement. 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, an AD is proposed which 
would require a one-time visual 
inspection to determine the nose wheel 
serial numbers, and adjustment of the 
torque on the nose wheel location plate 
retaining nuts, if necessary, in 
accordance with the service bulletins 
previously described. 

It is estimated that 108 airplanes of 
U.S. registry would be affected by this 
AD, that it would take approximately 2 
manhours per airplane to accomplish the 
required actions, and that the average 
labor costs would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $8,640. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
Is not a “major rule” under Executive 
Order 12291, (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—{ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 


~ 49 U.S.C. 106(g) (Revised Pub. L. 97-449, 


January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

British Aerospace: Applies to all Model BAe 
125-800A series airplanes, certificated in 
any category. Compliance is required as 
indicated, unless previously 
accomplished. 

To prevent a wheel loosening from the axle 
and the possible loss of a wheel, accomplish 
the following: 

A. Within 30 days after the effective date 
of this AD, inspect all nose wheels for nose 
wheel serial numbers, listed in paragraph 
2.A.(2) of Dunlop Service Bulletin AH52339- 
A32-1046, dated July 27, 1990. 

B. If the serial number on the nose wheel 
coincides with any of the serial numbers 
listed in paragraph 2.A.(2) of Dunlop Service 
Bulletin AH52339-A32-1046, dated July 27, 
1990, retorque the location plate retaining 
nuts to 8 foot-pounds in accordance with the 
service bulletin. Note: If the airplane 
maintenance records indicate that the nose 
wheel assembly has had the wheel halves 
disassembled and reassembled since the 
airplane was new, the required retorquing 
will have been accomplished at that time, 
and no further action is required. 


Warning: Do Not Adjust the Torque 
Tightened Main Hub Tie Bolts With the Tire 
Inflated. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (P1). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to British 
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Aerospace, PLC, Librarian for Service 
Bulletins, P.O. Box 17414, Dulles international 
Airport, Washington, DC 20041. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

Issued in Renton, Washington, on February 
8, 1991. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-4332 Filed 2-22-01; 8:45 am] 
BILLING CODE 4910-13-44 


14 CFR Part 39 
[Docket No. 91-ANE-01] 


Airworthiness Directives; General 
Electric Co. (GE) CF6-45/-50 Series 
Turbofan Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to certain GE CF6-45/-50 
series turbofan engines, which would 
require repetitive eddy current 
inspections to detect high pressure 
turbine (HPT) thermal shield cracking. 
The proposed AD also would require the 
removal of cracked HPT thermal shields 
and certain HPT disks. This proposal is 
prompted by four HPT stage one disks 
found cracked during inspection. This 
condition, if not corrected, could result 
in an uncontained engine failure. 

DATES: Comments must be received no 
later than April 4, 1991. 

ADDRESSES: Comments on the proposal 
may be mailed in duplicate to the FAA, 
New England Region, Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 91-ANE-01, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803-5299, or may be 
delivered in duplicate to room 311 at the 
above address. Comments may be 
inspected at the above location in roon: 
311, between the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
federal holidays. 

The applicable service information 
may be obtained from General Electric 
Aircraft Engines, CF6 Distribution Clerk, 
room 132, 111 Merchant Street, 
Cincinnati, Ohio 45246, or may be 
examined at the FAA, New England 
Region, Office of the Assistant Chief 
Counsel, 12 New England Executive 
Park, Burlington, Massachusetts. 

FOR FURTHER INFORMATION CONTACT: 
Thomas Boudreau, Engine Certification 





7614 


Branch, ANE~142, Engine Certification 
Office, Engine and Propeller Directorate, 
Aircraft Certification Service, FAA, New 
England Region, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803-5299; telephone 
(617) 273-7096. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 

_ should identify the rules docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 

. the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 91-ANE-01.” The 
postcard will be date/time stamped and 
returned to the commenter. 


Discussion 


There have been four HPT stage one 
disks found with dovetail slot bottom 
cracks. Certain HPT configurations are 
susceptible to thermal shield axial 
cracking. When the thermal shield crack 
propagates through either the forward or 
rear flange, and additional load is 
imparted to the HPT disks reducing their 
low cycle fatigue capability. This 
condition, if not corrected, could result 
in uncontained engine failure. 

The FAA has reviewed and approved 
GE CF6-45/-50 Service Bulletin (SB) 72- 
879, Revision 6, dated October 30, 1990, 
which describe an eddy current 
inspection procedure to detect HPT 
thermal shield cracking. 

Since this condition is likely to exist 
or develop on other engines of this same 
type design, an AD is proposed which 
would require repetitive eddy current 
inspections to detect HPT thermal: shield 


cracking, in accordance with the service 
bulletin previously described. The 
proposed AD also would require the 
removal of cracked HPT thermal shields 
and certain HPT disks. 

There are approximately 517 GE CF6- 
45, and -50 series engines of the affected 
design installed on aircraft of U.S. 
registry which would be affected by this 
AD. It is estimated that it would take 
approximately 1 manhour per engine for 
each inspection, that each engine would 
require 10 inspections, and that the 
average labor cost would be $40 per 
manhour. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $206,800. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
Is not a “major rule” under Executive 
Order-12291; (2) is not a “significant 
rule” under the DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) will not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. A copy of the 
draft evaluation prepared for this action 
is contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
(FAA) proposes to amend 14 CFR part 
39 of the Federal Aviation Regulations 
(FAR) as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423, 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive (AD): : 
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General Electric Co.: Applies to. General 
Electric Company (GE) CF6-45 and -50 
series turbofan engines installed on, but 
not limited to, Airbus A300, Boeing 747, 
and McDonnell Douglas DC-10-15 and 
DC-10-30 aircraft. 

Compliance is required as indicated, unless 
previously accomplished. 

To prevent uncontained engine failure, 
accomplish the following: 

(a) Eddy current inspect affected high 
pressure turbine (HPT) thermal shields, Part 
Numbers (P/N) 9045M31P04, 9045M31P05, 
9045M31P07, 9045M31P08, 9045M31P09, 
9045M31P10, 9045M31P12, 9045M31P13, 
9143M71P01, 9143M71P02, 9155M16P01, 
9155M16P02, 9155M16P03, 9155M16P04, 
9181M64P01, 9181M64P02, 9181M64P07, 
9181M64P08, 9181M64P10, 9186MS96P02, and 
9186M96P03, in accordance with the 
Accomplishment Instructions contained in 
GE CF6-45/-50 Service Bulletin (SB) 72-879, 
Revision 6, dated October 30, 1990, as 
follows: 

(1) Inspect prior to accumulating 800 cycles 
since last high pressure turbine (HPT) 
overhaul or 400 cycles in service after the 
effective date of this AD, whichever occurs 
later. 

(2) Thereafter, reinspect at intervals not to 
exceed 400 cycles since last inspection. 

(3) Remove cracked HPT thermal shields 
from service prior to further flight and replace 
with a serviceable part. 

(b} For the purpose of this AD, an HPT 
overhaul is defined as the induction of the 
engine into a shop where the subsequent 
maintenance entails HPT disassembly. 

(c) The eddy current inspection 
requirements of paragraph (a) of this AD are 
not applicable to engines incorporating an 
affected P/N thermal shield that has operated 
exclusively with an interstage seal, P/N 
9315M16G14, 9315M16G15, or 9315M16G17, 
provided the owner or operator submits to 
their Airworthiness Inspector the : 
configuration documentation substantiating 
that the affected thermal shield has never 
been operated with a P/N 9045M23G07,. - 
9045M23G08, 9045M23G09, 9045M23G10, 
9045M23G11, or 9045M23G12 interstage seal. 

(d) Prior to further flight, remove from 
service HPT stage one disks which have 
operated in engines containing an HPT 
thermal shield cracked through its forward 
flange. These removed HPT stage one disks 
may not be returned to service. 

(e) Prior to further flight, remove from 
service HPT stage two disks which have | 
operated in engines containing an HPT 
thermal shield cracked through its rear 
flange. HPT stage two disks may be returned 
to service if no cracks are detected when 
inspected in accordance with Appendix I. 

(f) Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 21.199 
to a base where the AD can be accomplished. 

(g) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, an alternate method 
of compliance with the requirements of this 
AD or adjustments to the compliance times 
specified in this AD may be approved by the 
Manager, Engine Certification Office, Engine 
and Propeller Directorate, Aircraft 
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_ Certification Service, FAA, 12 New England 
Executive Park, Burlington, Massachusetts 
01803-5299. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to General 
Electric Aircraft Engines, CF6 Distribution 
Clerk, room 132, 111 Merchant Street, 
Cincinnati, Ohio 45246. These documents 
may be examined at the FAA, New England 
Region, Office of the Assistant Chief Counsel, 
room 311, 12 New England Executive Park, 
Burlington, Massachusetts. 

Appendix I 

1. Reference: CF6-45/-50 Shop Manual 
Document No. GEK-50481. 

2. Accomplishment Instructions: A. Clean, 
etch and fluorescent penetrant inspect (FPI) 
the high pressure turbine rotor (HPTR} stage 
two disk according to Chapter 72-53-04, High 
Pressure Turbine Rotor Stage 2 Disk— 
Inspection, paragraph 2, Fluorescent— 
Penetrant Inspect Disk, of the reference shop 
manual. ; 

Note: The immersion ultrasonic inspection 
(Subtask 72-53-04-270-051) may be used in 
lieu of an FPI for the stage 2 disk dovetail 
serrations only. 

B. Clean, etch and eddy current inspect 
(EC!) the HPTR stage two disk dovetail slot 
bottoms according to Chapter 72-53-04, High 
Pressure Turbine Rotor Stage 2 Disk— 
Inspection, paragraph 5, Special Inspection of 
Dovetail Slot Bottoms, of the reference shop 
manual. 

Note: If ECI capability is not available, the 
disk must be recleaned in accordance with 
paragraph 2.A (starting with Subtask 72-53— 
04-140-051). The slot bottoms must then be 
fluorescent penetrant inspected in 
accordance with paragraph 2.D (Subtask 72- 
53-04-230-001-057) paying special attention 
to slot bottom corners. 

Issued in Burlington, Massachusetts, on 
February 14, 1991. 

Ronald L. Vavruska, 

Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-4331 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 39 
[Docket No. 91-NM-11-AD] 


Airworthiness Directives; Short 
Brothers, PLC, Model SD3-60 Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to certain Short Brothers, 
PLC, Model SD3-60 series airplanes, 
which would requires shortening the 
existing ground/air lever spool spindle 
in the engine power controls to allow 


the ground/air lever to reset at a lower 
power lever setting. This proposal is 
prompted by reports which indicated 
that, in certain conditions, it is possible 
to achieve take-off power prior to the 
ground/air lever resetting. This 
condition, if not corrected, could result 
in the pilot inadvertently selecting 
propeller pitch settings below the flight 
idle setting while in flight, thereby 
adversely affecting airplane 
controllability. 
DATES: Comments must be received no 
later than April 15, 1991. 
ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 91-NM- 
11-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from Short Brothers, PLC, 2011 Crystal 
Drive, suite 713, Arlington, Virginia 
22202-3719. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 
FOR FURTHER INFORMATION CONTACT: 
Mr. William Schroeder, Standardization 
Branch ANM-113; telephone (206) 227- 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
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must submit a self-addressed; stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 91-NM-11-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 

Discussion 

The United Kingdom Civil Aviation 
Authority (CAA), in accordance with 
existing provisions of a bilateral 
airworthiness agreement, has notified 
the FAA of an unsafe condition which 
may exist on certain Short Brothers 
Model SD3-60 series airplanes. There 
have been recent reports that, in certain 
conditions, it is possible to achieve take- 
off power prior to ground/air lever 
resetting. This condition, if no corrected, 
could result in the pilot inadvertently 
selecting propeller pitch settings below 
the flight idle setting while in flight, 
thereby adversely affecting airplane 
controllability. 

Short Brothers has issued Service 
Bulletin SD360-76-11, dated October 
1980, which describes procedures to 
modify the engine power controls,. which 
includes shortening the existing ground/ 
air. lever spool spindle to allow the 
ground/air lever to reset at a lower 
power lever setting. The United 
Kingdom CAA has classified this service 
bulletin as mandatory. This service 
bulletin references Pratt and Whitney 
Service Bulletin No. 14017, Revision 1, 
dated August 16, 1989, for additional 
instructions. 

This airplane model is manufactured 
in the United Kingdom and type 
certificated in the United States under 
the provisions of Section 21.29 of the 
Federal Aviation Regulations and the 
applicable bilateral airworthiness 
agreement. 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, an AD is proposed which 
would require modification of the engine 
power controls, which includes 
shortening the existing ground/air lever 
spool spindle, in accordance with the 
service bulletin previously described. 

It is estimated that 86 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 13 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
The estimated cost for required parts is 
negligible. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $44,720. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
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the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism . 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
Is not a “major rule” under Executive 
Order 12291, (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED} 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Short Brothers: Applies to Model SD3-60 
series airplanes, equipped with PT6A- 
67R engines with Fuel Control Unit 
(FCU), Part Number (P/N) 3037319, 
certificated in any category. Compliance 
is required within 30 days after the 
effective date of this AD, unless 
previously accomplished. 

To prevent the pilot from inadvertently 
selecting propeller pitch settings below the 
flight idle setting while in flight, thereby 
adversely affecting airplane controllability, 
accomplish the following: 

A. Shorten the existing ground/air lever 
spool spindle P/N SD3-47-1130xA, in 
accordance with Shorts Service Bulletin 
SD360-76-11, dated October 1990. 

Note: This service bulletin references Pratt 
and Whitney Service Bulletin No. 14017, 
Revision 1, dated August 16, 1989, for 
additional instructions. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety; may 


be used when approved by the Manager, 
Standardization Branch, ANM-i13, FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The . 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Short 
Brothers, PLC, 2011 Crystal Drive, suite 713, 
Arlington, Virginia 22202-3719. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington, 

Issued in Renton, Washington, on February 
12, 1991. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-4335 Filed 2-22-91; 8:45 am] 


BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 90-NM-236-AD} 


Airworthiness Directives; Boeing 
Model 737 Series Airplanes Equipped 
With Auxiliary Fuel Tanks 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SumMMARY: This notice proposes to adopt 


a new airworthiness directive (AD), 
applicable to Boeing Model 737 series 
airplanes equipped with an aft auxiliary 
fuel tank, which would require the 
deactivation of the auxiliary fuel system 
or accomplishment of certain 
inspections and modifications. This 
proposal is prompted by reports of 
uncontrollable fuel leakage into the aft 
cargo bay on Model 727 airplanes, due 
to delamination and/or cracks in the 
auxiliary fuel tank outer panel, which is 
similar in design to the Model 737. This 
condition, if not corrected, could result 
in a fire in the Model 737 aft cargo 
compartment due to fuel leaking from 
the auxiliary fuel tank. 

DATES: Comments must be received no 
later than April 16, 1991. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
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Airworthiness Rules Docket No. 90-NM- 
236-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Stephen S. Bray, Seattle Aircraft 
Certification Office, Propulsion Branch, 
ANM-1408; telephone (206) 227-2681. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report ; 
summarizing each FAA/public contact. 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-236-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


A recent incident involving cracking 
of honeycomb panels used to support 
the aft auxiliary fuel cell on a Boeing 
Model 727 series airplane permitted 
cabin air to pressurize the fuel tank box. 
and damaged the bladder cell. The _ 
damage to the fuel cell resulted in an 
uncontrollable fuel leak from the fuel 
manifold in the center wing tank into the 
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damaged auxiliary fuel tank, causing a 
fuel spill in the aft cargo compartment. 
Although no such honeycomb cracking 
problems have been reported on Model 
737 airplanes, similar fuel cell support 
panels are installed and subjected to 
cabin air pressurization. Also, the Model 
737 pressure fueling and fuel feed 
systems are similar to those of the 
Model 727 airplane and, therefore, the 
Mode! 737 airplane is susceptible to this 
same fuel leakage problem. This 
condition, if not corrected, could result 
in a fire in the aft cargo compartment, 
due to a fuel leak from the auxiliary fuel 
tank. 

The FAA has reviewed and approved 
Boeing Service Bulletin 737-28-1088, 
dated September 6, 1990, which 
describes procedures to inspect the 
auxiliary fuel tank structure for 
delamination and/or cracks; and 
procedures for the deactivation of the 
auxiliary fuel system, which include the 
installation of a flight compartment 
placard. In addition, the FAA has 
reviewed and approved Boeing Alert 
Service Bulletin 737-28A1034, Revision 
2, dated December 2, 1990, which 
describes procedures for the installation 
of a check valve and a pressure 
actuated shutoff valve on the auxiliary 
fuel line. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would require deactivation of the 
auxiliary fuel system and the 
installation of a flight compartment 
placard in accordance with Boeing 
Service Bulletin 737-28-1088, dated 
September 6, 1990. In lieu of the fuel 
tank deactivation, operators would be 
given the option to inspect the auxiliary 
fuel tank in accordance with Boeing 
Service Bulletin 737-28-1088, dated 
September 6, 1990, and install a check 
valve and a pressure activated shutoff 
valve in accordance with Boeing Service 
Bulletin 737-28A1034, Revision 2, dated 
December 2, 1990. In addition, this AD 
would require operators to installa 
modification, approved by the Manager, 
Seattle Aircraft Certification Office, 
which would prevent hazardous fuel 
spillage in the event of an auxiliary fuel 
tank failure. This modification, once 
installed, would constitute terminating 
action for the other requirements of the 
AD. The manufacturer is currently 
working on a modification which will be 
addressed in a future service bulletin 
and will provide further information as 
to the procedures involved in 
accomplishing the modification. 

There are approximately 50 Boeing 
Model 797 series airplanes of the 
_ affected design in the worldwide fleet. It 


is estimated that 4 airplanes of U.S. 
registry would be affected by this AD; 
that it would take approximately 200 
manhours per airplane to accomplish the 
modification, 16 manhours to 
accomplish the deactivation action, and 
12 manhours per tank to accomplish the 
inspection action; and that the average 
labor cost would be $40 per manhour. 
The cost of parts for the fuel system 
modification is estimated to be $10,504 
per airplane. The estimated cost of 
terminating action modification parts is 
currently not available, however, if this 
estimate is available prior to the 
issuance of the final rule, the FAA will 
include it in the final rule’s economic 
impact paragraph. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$2,560 to deactivate the auxiliary fuel 
system, or $75,936 to inspect and modify 
the auxiliary fuel tank system. (There 
are also 19 U.S. Air Force airplanes that 
would be affected by this AD.) 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—({AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 
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Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$3913. [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Boeing: Applies to Model 737 series 
airplanes equipped with an aft auxiliary fuel 
tank, listed in Boeing Service Bulletin 737~-28- 
1088, dated September 6, 1990; certificated in 
any category. Compliance required as 
indicated, unless previously accomplished. 

To reduce the potential for a fire in the aft 
cargo compartment due to fuel leaking from 
the auxiliary fuel tank, accomplish the 
following: 

A. Within 90 days after the effective date 
of this AD, accomplish one of the following: 

1. Deactivate the auxiliary fuel system and 
attach a placard in the flight compartment to 
indicate that the auxiliary fuel tank is 
inoperative, in accordance with Boeing 
Service Bulletin 737-28-1088, dated 
September 6, 1990; or 

2. Install a check value and a pressure 
activated shutoff valve in the auxiliary fuel 
system near the center wing tank in 
accordance with Boeing Alert Service 
Bulletin 737-28A1034, Revision 2, dated 
December 2, 1990; and perform the following 
inspections of the auxiliary fuel tank support 
structure in accordance with the inspection 
procedures below: 

a. Within 500 flight cycles after the 
effective date of this AD, to detect a 
disbonded or cracked side panel in the 
auxiliary fuel tank, accomplish one of the 
following: 

(1) Conduct an inspection of the lower 
sidewall (curved) panels of the auxiliary fuel 
tanks for disbonding, in accordance with Part 
I of the Accomplishment Instructions in 
Boeing Service Bulletin 737-28-1088, dated 
September 6, 1990. 

(2) Perform a leak check of the auxiliary 
fuel tanks in accordance with Part III of 
Boeing Service Bulletin 737-28-1088, dated 
September 6, 1990. If any fuel leakage is 
detected, repair prior to further flight in 
accordance with Part III of the service 
bulletin. Repeat leak check prior to each 


flight. 

b. Within 12,000 flight cycles after the 
effective date of this AD, conduct an 
inspection of the auxiliary fuel tank and 
support structure in accordance with Part I 
of Boeing Service Bulletin 737-28-1988, dated 
September 6, 1990. Repeat this inspection at 
intervals not to exceed 12,000 flight cycles. 
Accomplishment of this inspection 
constitutes terminating action for the 
inspection requirements of paragraph A.2.a. 
of this AD. 

c. If.a disbonded or cracked panel is 
detected during the inspections required by 
paragraphs A.2.a. or A.2.b. of this AD, 
accomplish one of the following prior to 
further flight: 

(1) Replace the panel in accordance with 
Part V of Boeing Service Bulletin 737-28-1088, 
dated September 6, 1990; or 





(2) Deactivate the auxiliary fuel tank in 
accordance with Part V of Boeing Service 
Bulletin 737-28-1088, dated September 6, 
1990; or 

(3) Remove the auxiliary fuel tank in 
accordance with the Boeing 737 Maintenance 
Manual Subject 28-14-0. 

Note: A deactivated auxiliary fuel tank will 
require inspections per paragraph A.2. of this 
AD when reactivated. Auxiliary fuel tanks 
that are deactivated but remain in an 
airplane accumulate the same number of 
flight cycles as the airplane. 

B. Auxiliary fuel tanks currently not 
installed in a airplane must be inspected in 
accordance with Boeing Service Bulletin 737- 
28-1088, dated September 6, 1990, prior to 
installation in an airplane if they have 
accumulated more than 4,000 flight cycles. If 
any cracking or delamination is detected, 
repair prior to installation in an airplane. 

C. Within 36 months after the effective date 
of this AD, modify the auxiliary fuel tank 
installation in a manner that will prevent fuel 
leakage into the cargo compartment or any 
other area posing a hazard to the airplane, 
when the tank structure fails. The 
modification must be accomplished in a 
manner approved by the Manager, Seattle 
Aircraft Certification Office, FAA, Northwest 
Mountain Region. This modification 
constitutes terminating action for the 
requirements of paragraph A. of this AD. 

Note: This modification is not required if 
the tank is deactivated in accordance with 
Paragraph A.1. of this AD and is not being 
reactivated. 

D. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Seattle ACO, and a 
copy sent to the cognizant FAA Principal 
Inspector (PI). The PI will then forward 
comments or concurrence to the Seattle ACO. 

E. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 98124. These documents 
may be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., Renton, 
Washington. 

Issued in Renton, Washington, on February 
14, 1991. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. 91-4345 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 39 
[Docket No. 91-NM-07-AD] 


Airworthiness Directives; Boeing 
Model 747 Series Airplanes Equipped 
With BFGoodrich Single-Piece Ramp/ 
Slide Door 3 Evacuation System 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to certain Boeing Model 747 
series airplanes, which would require 
installation of a modified evacuation 
ramp/slide regulator assembly. This 
proposal is prompted by reports of 
delayed regulator function during ramp/ 
slide deployment. This condition, if not 
corrected, could result in loss of use of 
the Door 3 evacuation system by 
passengers-and crew during an 
emergency evacuation. 

DATES: Comments must be received no 
later than April 16, 1991. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 91-NM— 
07-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from BFGoodrich Company, Aircraft 
Evacuation Systems, 3414 South 5th 
Street, Phoenix, Arizona 85040. This 
information may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington, 
or the Los Angeles Aircraft Certification 
Office, 3229 East Spring Street, Long 
Beach, California. 

FOR FURTHER INFORMATION CONTACT: 
Andrew R. Gfrerer, Aerospace Engineer, 
Los Angeles Aircraft Certification 
Office, ANM-131L, FAA, Transport 
Airplane Directorate, 3229 East Spring 
Street, Long Beach, California 90806- 
2425; telephone (213) 988-5338. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
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contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 91-NM-07--AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


The FAA has received reports that the 
BFGoodrich single-piece ramp/slide, 
part number (P/N) 7A1418-1 through - 
16, used in the Boeing Model 747 Door 3 
evacuation system has malfunctioned 
under certain conditions and has 
prevented proper inflation of the ramp/ 
slide. The cause has been attributed to 
high internal friction in the regulatory 
assembly, P/N 4A3474-1, a subassembly 
of reservoir assembly, P/N 4A3416-1. It 
has been determined that (1} 
substituting Parker “Super-O-Lube” for 
the present lubricant, (2) incorporating a 
different surface finish on the piston, 
and (3) using a lobed cocking arm (with 
a return spring) in the actuator will 
promote consistent operation of the 
regulator. This condition, if not 
corrected, could result in loss of the use 
of the Door 3 evacuation system by 
passengers and crew during an 
emergency evacuation. 

The FAA has reviewed and approved 
BFGoodrich Service Bulletin No. 
4A3416-25-233, dated December 14, 
1990, which describes procedures to (1) 
modify the regulatory assembly, P/N 
4A3474-1, to P/N 4A3474-2 
configuration, which incorporates the 
use of Parker “Super-O-Lube,” (2) 
incorporate a different surface finish on 
the piston, and (3) install a lobed 
cocking arm {with return spring) in the 
actuator. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would require modification of the 
evacuation ramp/slide regulator 
assembly in accordance with the service 


‘bulletin previously descnbed. 
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There are approximately 491 Boeing 
Model 747 series airplanes of the 
affected design in the worldwide fleet. It 
is estimated that 117 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 34 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cast would be $40 per manhour. 
The cost of parts to accomplish this 
modification is expected to be nominal. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $159,120. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 


For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2} is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 1354(a}, 1421 and 1423; 


49 U.S.C. 106{g) (Revised Pub. L. 97~449, 
January 12, 1983), and 14 CFR 11.89. 


§39.13 [Amended} 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Boeing: Applies to Model 747 series 

airplanes; equipped with BFGoodrich 
single-piece ramp/stide, part numbers 
(P/N) 7A1418-1 through -16, for Door 3 
evacuation system; certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished. 

To prevent failure of the Door 3 evacuation 
system, accomplish the following: 

A. Within 12 months after the effective 
date of this AD: 

1. Modify the regulator assembly, P/N 
4A3474-1 (a subassembly of reservoir 
asembly P/N 4A3416-1] to the P/N 4A3474-2 
configuration, by installing improved internal 
components in accordance with paragraph 2., 
Accomplishment Instructions, of BFGoodrich 
Service Bulletin No. 4A3416-25-233, dated 
December 14, 1990. 

2. Reidentify the Door 3 ramp/slide in 
accordance with paragraph 3.B., 
Identification, of BFGoodrich Service Bulletin 
No. 4A3416-25-233, dated December 14, 1990. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office (ACO), 
FAA, Transport Aircraft Directorate. 

Note: The request should be submitted 
directly to the Manager, Los Angeles ACO, 
and a copy sent to the cognizant FAA 
Principal Inspector (PI). The PI will then 
forward comments of concurrence to the Los 
Angeles ACO. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to 
BFGoodrich Company, Aircraft Evacuation 
Systems, 3414 South 5th Street, Phoenix, ‘ 
Arizona 85040. These documents may be 
examined at the FAA, Northwest Mountain 
Region, Transport Airplane Directorate, 1601 
Lind Avenue S.W., Renton, Washington, or 
the Los Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 

Issued in Renton, Washington, on February 
14, 1991. 


Darrell M. Pederson, 
Acting Manager, Transport Airpiane 
Directorate, Aircraft Certification Service. 


[FR Doc. 91-4346 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-19-M 


14 CFR Part 39 


[Docket No. 91-NM-12-AD] 


Airworthiness Directives; British 
Aerospace Model BAe 146 100A, 200A, 
and 300A Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SuMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to certain British Aerospace 
Model BAe 146-100A, ~200A, and -300A 
series airplanes, which would require 
repetitive visual inspections to detect 
chafing under the wind-to-fuselage 
fairings, and repair, if necessary. This 
proposal is prompted by reports of 
chafing of the fuselage skin and 
reinforcing plates under the wing-to- 
fuselage rear fairings. This condition, if 
not corrected, could result in reduced 
structural integrity of the fuselage. 


DATES: Comments must be received no 
later than April 15, 1991. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 91-NM- 
12-AD, 1601 Lind Avenue SW., Renton, 
Washington, 98055-4056. The applicable 
service information may be obtained 
from British Aerospace, PLC, Librarian 
for Service Bulletins, P.O. Box 17414, 
Dulles International Airport, 
Washington, DC 20041. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 


Branch, ANM-113; telephone (206) 227- 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 





summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 91-NM-12-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


The United Kingdom Civil Aviation 
Authority (CAA), in accordance with 
existing provisions of a bilateral 
airworthiness agreement, has notified 
the FAA of an unsafe condition which 
may exist on certain British Aerospace 
Model BAe 146-100A, -200A, and -300A 
series airplanes. There have been recent 
reports of chafing of the fuselage skin 
and reinforcing plates between Frames 
25 and 33 under the wing-to-fuselage 
rear fairing. This condition, if not 
corrected, could result in reduced 
structural integrity of the fuselage. 

British Aerospace has issued Service 
Bulletin 53-67, Revision 1, dated ~ 
February 16, 1990, which describes 
procedures for repetitive visual 
inspections to detect chafing under the 
fuselage fairing, and repair, if necessary. 
The United Kingdom CAA has classified 
this service bulletin as mandatory. 

British Aerospace has also issued 
Service Bulletin 53-67-01037A, dated 
October 17, 1989, which describes 
procedures to install a new silicone 
rubber seal with a metal insert in the 
wing-to-fuselage fairing panels. This 
modification (No. HCM01037A) moves 
the rivet attachments to below the 
surface of the seal; the new seal then 
has an increased impingement, which 
would improve contact and durability. 
The United Kingdom CAA has not 
classified this service bulletin as 
mandatory. 

This airplane model is manufactured 
in the United Kingdom and type 
certificated in the United States under 
the provisions of Section 21.29 of the 
Federal Aviation Regulations and the 
applicable bilateral airworthiness 
agreement, 

Since condition is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, an AD is proposed which would 
require repetitive visual inspections to 
detect chafing under the wing to 
fuselage fairings, and repair, if 
necessary, in accordance with British 
Aerospace Service Bulletin 53-67, 
previously described. 


Additionally, this proposed rule would 
provide for the optional installation of 
Modification No. HCM01037A, as 
described in British Aerospace Service 
Bulletin 53-67-01037A, Once this 
modification is installed, the required 
repetitive inspections may be 
terminated. 

It is estimated that 74 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 2 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $5,920. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291, (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of.small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 1354(a), 1421 and 1423; 


49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness. 
directive: ; 
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British Aerospace: Applies to Model BAe 
146-100A, —200A, and —300A series 
airplanes, which are post-modification 
HCM00301A or B and pre-modification 
HCM01097A, certificated in any category. 
Compliance is required as indicated, unless 
previously accomplished. 


To prevent reduced structural integrity of 
the fuselage, accomplish the following: 

A. Prior to the accumulation of 1,000 
landings, or within 30 days after the effective 
date of this AD, whichever occurs later, 
perform a visual inspection of the fuselage 
skin between Frames 25 and 33 (100A series), 
Frames 25 and 33B (200A and 300A series) in 
the area of the fairing panel rubbing strips, 
including the reinforcing plates at Frames 26 
and 29, in accordance with the 
Accomplishment Instructions of British 
Aerospace Service Bulletin 53-67, Revision 1, 
dated February 16, 1990. 

1. Chafing damage found up to a maximum 
depth of 0.010 inch and no more than 6 inches 
in length, must be repaired prior to further 
flight, in accordance with paragraph 
2.A.(2}(a) of the service bulletin. 

2. Chafing damage found in excess of 0.010 
inch in depth and more than 6 inches in 
length, must be repaired prior to further flight, 
in accordance with Structural Repair Manual 
(SRM) 53-00-22, or in a manner approved by 
the Manager, Standardization Branch, ANM— 
113, FAA, Transport Airplane Directorate. 

B. Repeat the inspection required 
paragraph A. of this AD at the following 
intervals: 

1. For airplanes without a rubbing strip 
installed: At intervals not to exceed 3,000 
landings. 

2. For airplanes with rubbing strips 
installed: At intervals not to exceed 9,000 
landings. 

C. Accomplishment of Modification No. 
HCM01037A, the installation of a new 
silicone rubber seal with a metal insert, in 
accordance with British Aerospace Service 
Bulletin 53-67-01037A, dated October 17, 
1989, constitutes terminating action for the 
repetitive inspections required by paragraph 
B. of this AD. 

D. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The 
Pi will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

E. Special flight permit may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to British . 
Aerospace, PLC, Librarian for Service 
Bulletins, P.O. Box 17414, Dulles International 
Airport, Washington, DC 20041. These 
documents may be examined at the FAA, 
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Northwest Mountain Region, Transport 
Airplane Directorate, 12601 Lind Avenue 
SW., Renton, Washington. 


Issued in Renton, Washington, on February 
12, 1994. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. 91-4347 Filed 2-22-91; 8:45 am} 
BILLING CODE 4910-13-m 


14 CFR Part 39 
{Docket No. 91-CE-05-AD] 


Airworthiness Directives; GROB Luft 
und Raumfahrt Model G 109B Motor 
Gliders 


AGENCY: Federal Aviation 
Administration {FAA}, DOT. 


ACTION: Notice of proposed rulemaking _ 


(NPRM). 


SUMMARY: This notice proposes to adopt 


a new airworthiness directive (AD) that 
would be applicable to GROB Luft und 
Raumfahrt Model G 109B motor gliders. 
This proposed action would require a 
one-time mechanical torque test of the 
root rib stud plate, which supports the 
aileron and airbrake bellcranks. Reports 
have been received of separations of the 
studs in this stud plate that resulted in 
interference between the aileron and 
airbrake control systems. The actions 
specified in this proposed AD are 
intended to ensure the structural 
integrity of this attachment and prevent 
the loss of these critical flight control 
systems. 


DATES: Comments must be received on 
or before April 19, 1991. 


ADDRESSES: GROB Service Bulletin (SB) 
No. TM 817-29, dated August 6, 1990, 
that is discussed in this AD may be 
obtained from GROB Luft und 
Raumfahrt, D-8939 Mattsies, Federal 
Republic of Germany. This information 
also may be examined at the Rules 
Docket at the address below. Send 
comments on the proposal in triplicate 
to the FAA, Central Region, Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 91-CE-05-AD, Room 
1558, 601 E. 12th Street, Kansas City, 
Missouri 64106. Comments may be 


inspected at this location between 8 a.m. - 


.and 4 p.m., Monday through Friday, 
holidays excepted. 

FOR FURTHER INFORMATION CONTACT: 
Mr. H. Hellebrand, Program Manager, 
Brussels Aircraft Certification Staff, 
Europe, Africa, and Middle East Office, 
FAA, c/o American Embassy, B~1000 
Brussels, Belgium; telephone (322) 
513.38.30; Facsimile (322) 230.68.99; or 
Mr. Herman Belderok, Small Airplane 


Directorate, Aircraft Certification 
Service, FAA, 601 E. 12th Street, Kansas 
City, Missouri 64106; telephone (816) 
426-6932; Facsimile (816) 426-2169. 
SUPPLEMENTARY INFORMATION: 


Comments invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments.as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Central Region, Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 91-CE-05-AD, room 
1558, 601 E. 12th Street, Kansas City, 
Missouri 64106. 


Discussion 


The Luftfarht-Bundesant (LBA), which 
is the airworthiness authority for the 
Federal Republic of Germany, recently 
notified the FAA that an unsafe 
condition may exist on GROB Mode! G 
109B motor gliders. The LBA advises 
that the studs in the root rib stud plate 
have separated on two of the affected 
motor gliders that resulted in 
interference between the aileron and 
airbrake control systems. The stud plate 
is laminated into the root rib and is used 
to support the belicranks for these two 
critical flight control systems. GROB has 
issued SB No. TM-817-29, dated August 
6, 1990, which specifies a one-time 
mechanical torque test of the stud bolts 
for security. The LBA classified this SB 
as mandatory and issued LBA AD 90- 
315 to assure the continued 
airworthiness of these motor gliders. 
Under a bilateral airworthiness 
agreement, the LBA has shared this 
information with the FAA. 
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The FAA has. examined the findings of 
the LBA, reviewed all available 
information, and determined that AD 
action is necessary for products of this 
type design that are certificated for 
operation in the United States. The FAA 
is proposing an AD that would require a 
one-time inspection of the security of the 
stud bolts in the root rib stud plate on 
GROB Model G 109B motor gliders. 

The FAA has determined calendar 
time is the most desirable method of 
compliance for the proposed AD 
because yearly operational times vary 
greatly throughout the fleet. For 
example, one motor glider operator 
might utilize the glider 10 hours in one 
month, while another may not utilize the 
glider 10 hours in one year. Therefore, to 
maintain continuity and avoid 
inadvertent grounding of the affected 
motor gliders, compliance based upon 
calendar time is proposed. 

It is estimated that 32 motor gliders of 
U.S. registry would be affected by the 


-proposed AD, that it would take 


approximately 1.5 hours per motor glider 
to accomplish the required actions, and 
that the average labor charge would be 
$40 per hour. Based on these figures, the 
total cost impact of the proposed AD on 
U.S. operators is estimated to be $1,920. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
“ADDRESSES”. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft. Aviation 
safety, Safety 
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The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 


Federal Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11.89. 


39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new AD: 


GROB Docket No. 91-CE-05-AD. 

Applicability: Model G 109B motor gliders 
(serial numbers 6200 through 6362), 
certificated in any category. 

Compliance: Required within the next 3 
calendar months after the effective date of 
this AD, unless already accomplished. 

To prevent separation of the studs in the 
root rib stud plate that could result in loss of 
the aileron and airbrake control systems, 
accomplish the following: 

(a) Inspect the security of the studs in the 
root rib stud plate (part number 109B—4108) in 
accordance with the instructions in GROB 
Service Bulletin No. TM-817-29, dated 
August 6, 1990. If any loose studs are found, 
prior to further flight, repair the stud plate in 
accordance with the instructions in the 
referenced SB. 

(b) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the motor glider to a location where 
the requirements of this AD can be 
accomplished. 

(c) An alternate method of compliance or 
adjustment of the compliance time that 
provides an equivalent level of safety may be 
approved by the Manager, Brussels Aircraft 
Certification Staff, Europe, Africa, and 
Middle East Office, FAA, c/o American 
Embassy, B-1000 Brussels, Belgium; 
telephone (322) 513.38.30. The request should 
be forwarded through an appropriate FAA 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Brussels Aircraft Certification Staff. 

(d) All persons affected by this directive 
may obtain copies of the document discussed 
in this AD upon request to GROB Luft und 
Raumfahrt, D-8939 Mattsies, Federal 
Republic of Germany; or may examine this 
document at the FAA, Central Region, Office 
of the Assistant Chief Counsel, room 1558, 
601 E. 12th Street, Kansas City, Missouri 
64106. 


Issued in Kansas City, Missouri, on 
February 8, 1991. 
J. Robert Ball, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 91-4348 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 39 
[Docket No. 91-NM-03-AD] 


Airworthiness Directives; McDonnell 
Douglas Model DC-9 and Mode! DC-9- 
80 Series Airplanes, Model MD-88 
Airplanes, and C-9 (Military) Airplanes, 
Equipped With Westinghouse Bus 
Control Unit, Part Number 947F946-2 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to 
supersede an existing airworthiness 
directive (AD), applicable to certain 
McDonnell Douglas Model DC-9 and 
DC-9-80 series airplanes, Model MD-88 
airplanes, and C-9 (Military) airplanes, 
which currently requires the affected 
airplanes to be operated with an interim 
electrical operating procedure and 
restricted operation of the automatic 
landing system. This action would 
require the installation of an improved 
Westinghouse Bus Control Unit. This 
proposal is prompted by reports of loss 
of generator electrical power and/or 
electrical power interruption during 
flight. This condition, if not corrected, 
could result in partial or total loss of 
generator electrical power. 

DATES: Comments must be received no 
later than April 16, 1991. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 91-NM- 
03-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from McDonnell Douglas Corporation, 
3855 Lakewood Boulevard, Long Beach, 
California 90846, Attention: Business 
Unit Manager, Technical Publications, 
C1i-HCW (54-60). This information may 
be examined at the FAA Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington, or the Los Angeles 
Aircraft Certification Office, 3229 East 
Spring Street, Long Beach, California. 
FOR FURTHER INFORMATION CONTACT: 
Mrs. Natalie Phan-Tran, Aerospace 
Engineer, Systems and Equipment 
Branch, ANM-133L, FAA Northwest 
Mountain Region, Los Angeles Aircraft 
Certification Office, 3229 East Spring 
Street, Long Beach, California, telephone 
(213)988-5343. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such: 
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written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received-on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. - 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 91-NM-03-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


On January 19, 1990, the FAA issued 
AD 90-03-17, Amendment 39-6496 (55 
FR 3047, January 30, 1990), to require 
McDonnell Douglas Model DC-9 series 
airplanes and Model MD-88 airplanes to 
be operated with limitations on the 
electrical operating procedures and 
restricted operation of the automatic . 
landing system. That action was 
prompted by reports of loss of generator 
electrical power and/or electrical power 
interruption during flight. This condition, 
if not corrected, could result in partial or 
total loss of generator electrical power. 

Since issuance of AD 90-03-17, 
Westinghouse has developed 
modifications to improve the bus control 
unit (BCU). The FAA has determined 
that electrical system operational safety 
will be enhanced by incorporation of 
these modifications in the BCU rather 
than by continued use of operating 
limitations. Incorporation of these 
modifications in the BCU will remove 
the limitations added to the Airplane 
Flight Manual (AFM) by AD 90-03-17. 
Furthermore, the FAA has determined 
that long term continued operational 
safety will be better assured by design 
changes to remove the source of the 
problem, rather than by special 
operating procedures. Long term special : 
operating procedures may not be 
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providing the degree of safety assurance 
necessary for the transport airplane 
fleet. This, coupled with a better 
understanding of the human factor 
associated with numerous continual 
special procedures, has led the FAA to 
consider placing less emphasis on 
special procedures and more emphasis 
on design improvements. The proposed 
modification requirement is in 

‘ consonance with that policy decision. 

The FAA has reviewed and approved 
McDonnell Douglas DC-9 Service 
Bulletin 24-119, dated January 24, 1990, 
which describes procedures for 
modification of the Westinghouse bus 
control unit, Part Number 947F946-2. 
This modification consists of replacing 
transitors and insulating spacer pads 
that are susceptible to contamination. 
Contamination may cause transistors to 
fail, and under certain circumstances 
may cause the AC cross-tie power relay 
to buzz/chatter and interrupt AC 
electrical power. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would supersede AD 90-03-17 
with a new AD that would require 
installation of a modified generator bus 
control unit in McDonnell Douglas 
Model DC-9 and DC-9-80 series 
airplanes, and Model MD-88 airplanes, 
in accordance with the service bulletin 
previously described. 

There are approximately 1,500 Model 
DC-9 and DC-9-80 series airplanes and 
Model MD-88 airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 741 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 2 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
The cost of parts to accomplish this 
modification will be paid by 
Westinghouse. Based on these figures, 
the total cost impact of the AD on U.S. 
operators is estimated to be $59,280. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1). 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 


26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


39.13 [Amended] 

2. Section 39.13 is amended by 
superseding Amendment 39-6496 (55 FR 
3047; January 30, 1990), AD 90-03-17, 
with the following new airworthiness 
directive: 


McDonnell Douglas: Applies to Model DC-9 
_ and DC-9-80 series airplanes, Model 

MD-88 airplanes, and C-9 (Military) 
‘airplanes, equipped with Westinghouse 
bus control unit (BCU) Part Number 
947F946-2, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

To prevent the loss of generator electrical 
power, accomplish the following: 

A. Within 30 days after February 15, 1990 
(the effective date of AD 90-03-17, 
Amendment 39-6496), add the following to 
the LIMITATIONS section of the approved 
Airplane Flight Manual (AFM). This may. be 
accomplished by inserting a copy of this AD 
into the AFM. 

1, On takeoff with both engine generators 
and APU generator operating and APU bus 
switches selected to the ON position, the AC 
BUS X-TIE switch must be placed in the 
OPEN position. At or above 10,000 feet MSL 
with both engine generators operating, the 
APU may be shut down and the AC BUS X- 
TIE switch placed in the AUTO position. 

Note: In the event of an in-flight failure of 
an engine generator that results in the APU 
generator powering an AC bus, de-activate 
all galley power and place the other APU 
BUS switch in the ON position. 

2. On takeoff with the APU generator 
inoperative, or an engine generator 
inoperative, dispatch is permitted in 
accordance with the present MMEL 
conditions except that the AC BUS X-TIE 
switch must be in the OPEN position. Verify 
that all transformer rectifiers (TR's) are 
operating and place the DC BUS X-TIE 


switch in the CLOSE position. Takeoff 
minimums are restricted to ceiling 1,000 foot 
anid visibility 3: miles. The Captain must meke 
the takeoff with his instrument incandescent 
flood lights adjusted to a level which would 
adequately compensate for the subsequent 
potential loss of his instrument integral lights. 
At or above 10,000 feet MSL, place the DC 
BUS X-TIE switch in the OPEN position and 
the AC BUS X-TIE switch in the AUTO 
position. 

Note: In the event of an in-flight failure of 
an engine generator following dispatching 
with the APU generator powering an AC bus, 
deactivate all galley power and place the 
other APU BUS switch in the ON position. 

3. When operating with the AC BUS X-TIE 
switch in the AUTO position, if rapid cycling 
of the AC cross-tie relay occurs, manifested 
by a buzzing/chattering sound from the 
electrical power center and any combination 
of random circuit breaker trips, inappropriate 
aural warning messages, loss of some flight 
instruments, and/or flashing cockpit 
annunciators, place the AC BUS X-TIE switch 
to the OPEN position. If a generator trips off- 
line, it may be reset only once. If the engine 
generator fault cannot be cleared, the APU 
should be utilized, if available. 

4. Prior to the approach with both engine 
generators operating, start the APU and place 
both APU BUS switches to the ON position. 
Place the AC BUS X-TIE switch to the OPEN 
position after APU electrical power becomes 
available. ; 

5. Prior to the approach with only two 
generators operating, place the AC BUS X- 
TIE switch in the OPEN position. Landing 
minimums are restricted to Category I and 
the Captain must make the approach with his 
instrument incandescent flood lights adjusted 
to a level which would adequately 
compensate for the subsequent potential loss 
of his instrument integral lights. 

6. In the event of an in-flight failure that 
results in an-AC bus not powered, place the 
DC BUS X-TIE switch in the CLOSE position. 

7. In the event of an in-flight failure that 
results in both AC BUSES being powered by 
only one generator, the landing minimums are 
restricted to ceiling 1,000 feet and 3 miles 
visibility. The Captain must make the 
approach and landing. 

8. Autoland is permitted with two engine 
generators operating and APU generator 
operating with both APU BUS switches in the 
ON position and the AC BUS X-TIE switch in 
the OPEN position. Reconfirm APU generator 
availability after “AUT LND/AUT LND” is 
indicated on the Flight Mode Annunciator 
(FMA). An autoland approach must be 
discontinued following a failure of an engine 
generator. 

B. Within 2 years after the effective date of 
this AD, replace the Westinghouse Bus 
Control Unit, Part Number 947F946-2 with the 
Westinghouse Bus Control Unit, Part Number 
947F946-3, in accordance with McDonnell 
Douglas DC-9 Service Bulletin 24-119 dated 
January 24, 1990. The limitations on the 
electrical operating procedures and restricted 
operation of the automatic landing system 
required by paragraph A. of this AD may be 
removed from the AFM when the modified 
Westinghouse BCU is installed. 


BEST COPY AVAILABLE 





Federal Register /. Vol. 56, No. 37 / Monday, February 25, 1991 / Proposed Rules 


Directorate. 

Note: The request should be submitted 
directly to the Manager, Los Angeles ACO, 
and 4 copy sent to the cognizant FAA 
Principal Inspector (PI). The PI will then 
forward comments or concurrence to the Los 
Angeles ACO. 

flight permits may be issued in 


All persons effected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, California 
90846, Attention: Business Unit Manager, 
Technical Publications, C1-HCW (54-60). 
These documents may be examined at the 
FAA, Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington, or the Los Angeles 
Aircraft Certification Office, 3229 East Spring 
Street, Long Beach, California. 

Issued in Renton, Washington, on February 
14, 1991. 

Darrell M. Pedersen, 

Acting Manager, Transport Airplane 
Direstorate, Aircraft Certification Service. 
[FR Doc. 91-4344 Filed 2-22-91; 8:45 am] 
PILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 90-CE-66-AD] 
Airworthiness Directives; Cessna 
Model T303 Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 


SUMMARY: This notice proposes to adopt 


a new airworthiness directive (AD) that 
would be applicable to Cessna Model 
1303 airplanes and would supersede AD 
88-22-01. The proposed action would 
require inspections and replacement of 
the nose actuator attachment fitting with 
an improved fitting of increased lug 
thickness. Reports of cracking of the 
nose gear actuator attachment fitting 
have been reported on Cessna Model 
T303 airplanes that have complied with 
AD 88-22-01. The actions specified in 
the proposed AD are intended to 
prevent the collapse of the nose landing 
gear and loss of control of the airplane 
during takeoff or landing operations. 
DATES: Comments must be received on 
or before April 22, 1991. 

ADDRESSES: Cessna Service Bulletin 
(SB) MEB88-4, dated August 5, 1988, and 


Cessna SB MEB88-4, Revision 2, dated 
October 26, 1990, that are discussed in 
this AD may be obtained from the 
Cessna Aircraft Company, Customer 
Services, P.O. Box 7704, Wichita, Kansas 
67277; Telephone (316) 946-7550. This 
information also may be examined at 
the Rules Docket at the address below. 
Send comments on the proposal in 
triplicate to the FAA, Central Region, 
Office of the Assistant Chief Counsel, 
Attention: Rules Docket No. 90-CE-66- 
AD, room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106. Comments 
may be inspected at this location 
between 8 a.m. and 4 p.m., Monday 
through Friday, holidays excepted. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Douglas W. Haig, Aerospace 
Engineer, Wichita Aircraft Certification 
Office, FAA, room 100, 1801 Airport 
Road, Mid-Continent Airport, Wichita, 
Kansas 67209; Telephone (316) 946-4409. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Central Region, Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 90-CE-66-AD, room 
1558, 601 E. 12th Street, Kansas City, 
Missouri 64106. 


Discussion 


Airworthiness directive (AD) 88-22- 
01, Amendment 39-6041 (53 FR 40051, 
October 13, 1988), that is applicable to 
Cessna Model T303 airplanes currently 


requires inspections for cracks and the 
eventual replacement of the nose gear 
actuator attachment fitting, part number 
(P/N) 25430041, with P/N 2543004-3 in 
accordance with Cessna Service Bulletin 
(SB) MEB88-4, dated August 5, 1988. 
Reports have recently been received of 
cracks on the nose gear actuator 
attachment fi on the affected 
airplanes with P/N 2543004-3 installed. 

Cessna has issued SB MEB88-4, 
Revision 2, dated October 26, 1990, 
which specifies the replacement of the 
nose gear actuator attachment fitting 
with a new fitting (P/N 2543004-5). Nose 
gear actuator attachment fitting P/N 
2543004-5 has a lug thickness of .86 
inches and P/N 2543004-3 has a lug 
thickness of .56 inches. The FAA has 
determined that the installation of a 
nose gear actuator attachment fitting 
with a lug thickness of .86 inches instead 
of .56 inches will help prevent failure of 
the nose gear actuator attachment fitting 
that could lead to the collapse of the 
nose landing gear and loss of control of 
the airplane during takeoff and landing 
operations. 

Since the condition described is likely 
to exist or develop in other Cessna 
Mode! T303 airplanes of the same type 
design, the proposed AD would require 
inspections of the nose gear actuator 
attachment fitting for cracks in 
accordance with Cessna SB MEB88-4, 
dated August 5, 1988, and replacement 
of these fittings with a new fitting of 
increased lug thickness in accordance 
with Cessna SB MEB88-4, Revision 2, 
dated October 26, 1990. It would 
supersede AD 88-22-01, Amendment 39- 
6041. 

Paragraph (b) of the proposed AD 
would require the mandatory 
replacement of the nose gear actuator 
attachment fitting with a new fitting of 
increased lug thickness within 12 
calendar months. Calendar months was 
chosen as the compliance time in this 
paragraph over hours time-in-service 
because the yearly operational times of 
the affected airplanes vary greatly 
throughout the fleet. This will aesure the 
airworthiness of an avoid inadvertent 
grounding of the affected airplanes. 

It is estimated that 315 airplanes in 
the U.S. registry will be affected by the 
proposed AD, that it will take 
approximately 2.5 hours per airplane to 
accomplish the proposed actions at $40 
an hour, and that the cost of parts to 
accomplish the proposed modification is 
$250 per airplane. Based on these 
figures, the total cost impact of the 
proposed AD on U.S. operators is ° 
estimated to be $110,250. 

The regulations proposed herein 
would not have substantia! direct effects 





Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Proposed Rules 


on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2)-is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, Federal 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
“ADDRESSES”. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983}; and 14 CFR 11.89. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
removing AD 88-22-01, Amendment 
6041 (53 FR 40051, October 13, 1988), and 
adding the followingnew AD: 


Cessna: Docket No. 90-CD-66-AD. 

Applicability: Model T303 airplanes (all 
serial numbers), certificated in any category. 

Compliance: Required as indicated, unless 
already accomplished. 

To prevent failure of the nose gear actuator 
attachment fitting, accomplish the following: 

(a) Within the next 50 hours time-in-service 
(TIS) after the effective date of this AD or 
upon the accumulation of 550 hours TIS, 
whichever occurs later, and thereafter at 
intervals of 50 hours TIS, inspect the nose 
gear actuator attachment fitting for cracks in 
accordance with Cessna Service Bulletin (SB) 
MEB88-4, dated August 5, 1988. 

(1) If any of the legs of the fitting are 
cracked, prior to further flight, replace the 
cracked fitting with an improved fitting, part 
number P/N 2543004-5, in:accordance with 


Cessna SB MEB88-4, Revision 2, dated 
October 26, 1990. 

(2) If no cracks are found, return the 
airplane to service and continue the 
repetitive inspections specified in paragraph 
(a) of this AD. 

(b) Within the next 12 calendar months 
after the effective date of this AD, unless 
already accomplished in accordance with 
paragraph {a}(1) of this AD, replace the nose 
gear actuator attachent fitting, P/N 2543004—1 
or 2543004-3, with an improved fitting, P/N 
2543004--5, in accordance with Cessna SB 
MMB88-4, Revision 2, dated October 26, 1990. 

(c) The inspections required by paragraph 
(a) of this AD are no longer required when 
the nose gear actuator attachment fitting has 
been replaced with P/N 2543004-5 in 
accordance with paragraphs (a)(1) and (b) of 
this AD. 

(d) Special flight permits may be issued in 
accordance with FAR 21.197 and 212.199 to 
operate airplanes to a location where the 
requirements of this AD may be 
accomplished. 

(e) An alternate method of compliance or 
adjustment of the initial or repetitive 
compliance times that provides an equivalent 
level of safety may be approved by the 
Manager, Wichita Aircraft Certification 
Office, 1801 Airport Road, room 100, Mid- 
Continent Airport, Wichita, Kansas 67209. 
The request should be forwarded through an 
appropriate FAA Maintenance Inspector, 
who may add comments and then send it to 
the Manager, Wichita Aircraft Certification 
Office. 

(f) All persons affected by this directive 
may obtain copies of the documents referred 
to herein upon request to the Cessna Aircraft 
Company, Customer Services, P.O. Box 7704, 
Wichita, Kansas 67277; or may examine these 
documents at the FAA, Central Region, Office 
of the Assistant Chief Counsel, room 1558, 
601 E. 12th Street, Kansas City, Missouri 
64106. 

issued in Kansas City, Missouri, on 
February 11, 1991. 


J. Robert Ball, 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 91-4350 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 90-AEA-17] 


Proposed Alteration of VOR Federal! 
Airway V-43; Pennsyivania 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking. 


summary: This notice proposes to alter 
the description of VOR Federal Airway 
V-43 located in the State of 
Pennsylvania. This proposal would 
realign a segment of V-43 in the vicinity 
of Erie, PA, to coincide with the 
preferred arrival routings to the Toronto 
International Airport, Toronto, Canada. 


DATES: Comments must be received on 
or before April 5, 1991. 


ADDRESSES: Send comments on the 

proposal in triplicate to: 

Manager, Air Traffic Division, AEA-500, 
Docket No. 90-AEA-17, Federal 
Aviation Administration, JFK 
International Airport, Fitzgerald 
Federal Building, Jamaica, NY 11430. 


The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5 p.m. The FAA Rules Docket is located 
in the Office of the Chief Counsel, Room 
916, 800 Independence Avenue SW., 
Washington, DC. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Patricia Crawford, Airspace and 
Obstruction Evaluation Branch {ATP- 
240), Airspace—Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue SW., 
Washington, DC 20591; telephone: (202) 
267-9255. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 90- 
AEA-17.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 
examination in the Rules Docket both 
before and after the closing date for 





comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-230, 800 Independence 
Avenue, SW., Washington, DC 20591, or 
by calling (202) 267-3484. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2A which describes the application 
procedure. 


The Proposal 


The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
alter the description of VOR Federal 
Airway V-43. This action would realign 
a segment of V-43 located in the vicinity 
of Erie, PA. The changes to the airway 
are necessary to coincide with the 
preferred arrival routings to the Toronto 
International Airport. The proposed 
changes will simplify routings issued by 
air traffic control and make better use of 
the airspace. Section 71.123 of part 71 of 
the Federal Aviation Regulations was 
republished in Handbook 7400.6G dated 
September 4, 1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—{1) Is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulation 
evaluation as the anticipated impact is 
80 minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, VOR Federal 

airways. 

The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 


71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354{a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L, 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.123 [Amended] 

2. Section 71.123 is amended as 
follows: 

V-43 [Amended] 

By removing the words “INT Erie 043° and 
Buffalo, NY, 259° radials” and substituting the 
words “INT Erie 042° T(048° M) and Buffalo, 
NY, 259° T (167° M) radials.” 

Issued in Washington, DC, on February 12, 
1991. 

Harold W. Becker, 

Manager, Airspace—Rules and Aeronautical 
Information Division. 

[FR Doc. 91-4336 Filed 2-22-91; 8:45 am] 
BILLING CODE 9910-13-M 


14 CFR Part 71 
{Airspace Docket No. 91-ASO-51] 


Proposed Revision of Control Zone, 
"erage Malicoim-McKinnon Airport, 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to revise 
the Brunswick Malcolm-McKinnon 
Airport Control Zone. The existing 
description references the Burnswick 
Municipal Airport and excludes from the 
control zone that portion within a 1.5- 
mile radius of the airport. The 
Burnswick Municipal Airport has long 
been closed. This proposed action 
would eliminate this reference and also, 
would make a minor correction in the 
latitude/longitude coordinate position of 
the Malcolm-McKinnon Airport. 

DATES: Comments must be received on 
or before: April 12, 1991. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, ASO-530, 
Manager, System Management Branch, 
Docket No. 91-ASO-5, P.O. Box 20636, 
Atlanta, Georgia 30320. 

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel for Southern Region, room 652, © 
3400 Norman Berry Drive, East Point, 
Georgia 30344; telephone (404) 763-7646. 
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FOR FURTHER INFORMATION CONTACT: 
James G. Walters, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia 30320; telephone (404) 763-7646. 


SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are inivited to 
participate in this proposed rulemaking 
by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 91- 
ASO-5.” The postcard will be date/time 
stamped and returned to the commenter. 
All communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Office of the 
Assistant Chief Counsel for Southern 
Region, room 652, 3400 Norman Berry 
Drive, East Point, Georgia 30344, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Avilability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Manager, 
System Management Branch (ASO-530), 
Air Traffic Division, P.O. Box 20636, 
Atlanta, Georgia 30320, Communications 
must identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2A which 
describes the appliation procedure. : 


The Propsal 


The FAA is considering an 
amendment to § 71.171 of part 71 of the 
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Federal Aviation Regulations (14 CFR 
part 71) to revise the Brunswick 
Malcolm-McKinnon, GA Control Zone. 
The existing description of the control 
zone excludes that portion within a 1.5- 
mile radius of the Brunswick Municipal 
Airport which has long been closed. 
This proposed action would eliminate 
this reference. Also, a minor correction 
would be made in the latitude/longitude 
coordinate position of the Malcolm- 
McKinnon Airport. Section 71.171 of part 
71 of the Federal Aviation Regulations 
was republished in FAA Handbook 
7400.6G dated September 4, 1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therfore, (1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regultory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
critieria of the Regulatory Flexibility 
Act. 


List of Subjects in 14 CFR Part 71 
Aviation Safety, Control zones. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation. 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348{a), 1354(a), 1510; 
Executive Order 10854: 49 U.S.C. 106(g) 
(Revised Public Law 97-449, January 12, 
1983); 14 CFR 11.69. 


§71.171 [Amended] 


2. Section 71.171 is amended as 
follows: 


Brunswick Malcolm-McKinnon Airport, 
GA [Revised] 


Within‘a’5-mile radius of Malcolm- 
McKinnon Airport (lat. 31°09'05’’N., long 
81°23'30"W.}; with in 1.5 miles each side 
of the Brunswick VORTAC:022’ radial, 


extending from the 5-mile radius zone to 
the VORTAC. 


Issued in East Point, Georgia, on February 
12, 1991. 


Walter E. Denley, 
Acting Manager, Air Traffic Division, 
Southern Region. 


[FR Doc. 81-4351, Filed 2-22-91; 8;45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Part 48 

[PS-093-88] 

RIN 1545-A059 


Proposed Regulations Amending the 
Gasohol Regulations to Modify the 
Tolerance Allowed to the 10 Percent 
Alcoho! Requirement and the Later 
Blending Rule 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Notice of proposed rulemaking. 


sumMaARY: This document provides 
proposed amendments to the regulations 
under section 4081(c) of the Internal 
Revenue Code of 1986 (“Code”) that 
modify the tolerance rule for 
determining the percentage of alcohol 
required for gasohol to qualify for a 
reduced rate of tax. This document also 
proposes amendments that eliminate the 
later blending rule applicable to gasohol 
pursuant to regulations under section 
4081 of the Code, except where later 
blending is for the purpose of producing 
a mixture consisting of less than 10 
percent alcohol. These proposed 
regulations are in response to comments 
on the existing rules and affect gasohol 
blenders and retailers. 


DATES: Written comments and requests 
for a public hearing must be received by 
April 26, 1991. 


ADDRESSES: Send written comments and 
requests for a public hearing to: Internal 
Revenue Service, P.O. Box 7604, Ben 
Franklin Station, room 4429, Attn: 
CC:CORP:T:R (PS-093-88), Washington, 
DC 20044. In the alternative, comments 
and requests may be hand delivered to: 
CC:CORP:T:R (PS-093-88), Internal 
Revenue Service, room 4429, 1111 
Constitution Avenue, NW, Washington, 
DC 20224. 


FOR FURTHER INFORMATION CONTACT: 
Edward B. Madden, 202-535-9758 (not a 
toll-free number). 


SUPPLEMENTARY INFORMATION: 
Background 

This document contains proposed 
amendments to the Manufacturers and 
Retailers Excise Tax Regulations (26 
CFR part 48) relating to the excise tax 
on qualified gasohol (a mixture of 
gasoline and at least 10.percent alcohol) 
under section 4081 of the Code. 


Explanation of Provisions 
The Current Rules 


Under section 4081 of the Code, 
Federal excise tax is generally imposed 
on the sale or removal of gasoline at a 
rate of 14.1 cents per gallon. However. 
tax is imposed at a reduced rate 
equivalent to 8.1 cents per gallon of 
mixture for gasohol not containing 
ethanol and 8.7 cents per gallon of 
mixture for gasohol containing ethanol. 

Section 4081{c) provides that gasohol 
must contain at least 10 percent alcchol 
to qualify for the reduced rate of tax 
Section 48.4081-2{a)(5) of the 
Manufacturers and Retailers Excise Tax 
Regulations provides a tolerance rule 
under which gasohol that contains less 
than 10 percent alcohol may qualify for 
a reduced rate of tax if the blender 
demonstrates to the satisfaction of the 
district director the existence of facts 
and circumstances establishing that, but 
for the commercial and operational 
realities of the blending process, the 10- 
percent-alcohol requirement would have 
been met. In any event, under the 
regulations, the percentage of alcohol in 
gasohol may not be less than 9.802 
percent. Further, the necessary facts and 
circumstances will not be found to exist 
if over a period of time the mixtures 
blended by a:blender show a consistent 
pattern of failing to contain 10 percent 
alcohol (the “consistent pattern test”). 

Under § 48.4081—2(a)(5), the 10- 
percent-alcohol requirement is applied 
immediately after the gasohol is 
blended. However, § 48.4081-2(e)(3) 
provides that, if qualifying gasohol is 
later blended with additional motor fuel 
to produce a blend with less than 10 
percent alcohol, the sale or use of such 
blend is subject to tax under section 
4041 or 4081 (the “later blending rule”). 


The Proposed Regulations 

The reduced rate of tax applicable to 
gasohol is intended to encourage the 
development of fuels that reduce the use 
of petroleum products in automobile 
transportation. S. Rep. No. 529, 95th 
Cong., 1st Sess. 45 (1977). Experience 
with the current gasohol tolerance and 
later blending rules suggests that the 
effectiveness of the reduced rate in 
achieving that purpose is diminished 
because the current rules do not 
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adequately take into account the 
practical problems faced by blenders 
and retailers of gasohol. Accordingly, 
these proposed regulations would 
modify the gasohol tolerance rule and 
would, in general, eliminate the later 
blending rule. 


The Gasohol Tolerance Rule 


Taxpayers have argued that the 
current gasohol tolerance rule does not 
adequately address the practical 
problems in blending a mixture that 
contains 10 percent alcohol. For 
example, blenders may fail to attain the 
required 10-percent-alcohol level 
because the device used to meter the 
amount of gasoline or alcohol added to 
the tank truck is imprecise or because 
the high-speed gasoline or alcohol pump 
used does not shut off at the proper 
moment. Thus, it is inevitable that a 
significant number of mixtures will not 
contain exactly 10 percent alcohol, even 
though the blender intends for all of its 
mixtures to contain exactly 10 percent 
alcohol. Commentators have pointed out 
that blenders cannot compensate for 
these errors by consistently aiming for 
an alcohol content in excess of 10 
percent because Environmental 
Protection Agency rules regulating the 
sale of gasohol to consumers explicitly 
authorize only the sale of gasohol 
containing not more than 10 percent 
alcohol. See Clean Air Act section 
211(f)(1), 42 U.S.C. 7545(f)(1); EPA 
interpretive rule, 46 FR 38582 (July 28, 
1981): Gas Plus, Inc., EPA notice 44 FR 
20777 (April 6, 1979); Synco 76 Fuel 
Corp., EPA notice, 47 FR 22404 (May 24, 
1982). Because these commercial and 
operational realities may cause a 
blender’s gasohol mixtures to fail to 
attain the required 10-percent-alcohol 
level on more than an occasional basis, 
commentators have expressed concern 
that the consistent pattern test has 
created considerable uncertainty among 
blenders as to whether any of their 
mixtures that fail to do so (even if only 
by a small margin) qualify for a reduced 
rate of tax. This uncertainty reduces the 
effectiveness of the reduced rate in 
achieving its purpose of encouraging 
gasohol use. 

The proposed regulations would 
eliminate the consistent pattern test so 
that whether gasohol qualifies for a 
reduced rate of tax would be determined 
on a batch-by-batch basis. Any batch 
containing at least 9.8 percent alcohol 
(without rounding) immediately after 

- blending will qualify. For this purpose, a 
batch of gasohol is a discrete mixture of 
gasoline and alcohol and typically 
corresponds to a gasoline meter delivery 
ticket and an alcohol meter delivery 
ticket, each of which shows the number 


of gallons of liquid delivered into the 
mixture. Ordinarily, whether a batch 
contains at least 9.8 percent alcohol will 
be determined based on the meter 
delivery tickets corresponding to each 
batch. However, where a blender adds 
metered gallons of gasoline and alcohol 
into a tank already containing more than 
a de minimis amount of liquid (other 
than gasoho)), the determination of 
whether a batch satisfies the 10-percent- 
alcohol requirement will be made by 
taking into account the amount of such 
liquid already in the tank. The Internal 
Revenue Service requests comments 
concerning the quantity of liquid (other 
than gasohol) that should be considered 
de minimis for these purposes given the 
commercial and operating realities 
associated with the blending process. 

The Service believes that the 
proposed modification furthers the 
legislative objective underlying section 
4081(c) of the Code because it should 
allow blenders who in good faith 
attempt to reach a 10-percent-alcohol 
level to qualify for the reduced rate of 
tax with respect to all or almost all of 
their mixtures. (In this regard, it should 
be noted that, to the extent a blender’s 
mixtures fail to reach 9.8 percent 
alcohol, the blender may be entitled to 
an income tax credit under section 40 of 
the code.) 


The Gasohol Later Blending Rule 


Taxpayers have argued that the later 
blending rule does not reflect certain 
commercial and operational realities 
associated with the distribution and sale 
of gasohol, especially at the retail level. 
A retailer may have to add gasohol to a 
storage tank already containing gasoline 
or gasoline to a storage tank already 
containing gasohol. This may occur, for 
example, because of the technological 
difficulty or expense involved in 
assuring that a retail storage tank is 
completely empty. before pumping in 
gasohol. Later blending also may result 
where a retailer is effectively forced to 
pump gasoline into a tank containing 
gasohol because of a shortage in the 
supply of gasohol. 

The proposed regulations would 
modify the later blending rule so that 
inadvertent or unavoidable later 
blending caused by these practical 
problems would not cause additional 
tax to be imposed. As modified, the later 
blending rule would impose tax under 
section 4081(b) on the sale or removal of 
a mixture containing gasoline and 
alcohol by the blender thereof only if 
gasohol (with respect to which tax was 
imposed at the reduced rate) and other 
motor fuel are blended together for the 
purpose of producing a mixture - 
containing a specific percentage of 


alcohol that is less than 10 percent 
alcohol. For example, tax would be 
imposed if a retailer advertises fuel 
containing 5 percent alcohol and, in 
order to produce that mixture, blends 
gasohol (with respect.to which tax was 
imposed at the reduced rate) and 
gasoline. 

Modification of the current later 
blending rule is appropriate because, in 
light of the commercial and operational 
realities associated with the distribution 
and sale of gasohol, it appears that later 
blending ordinarily is inadvertent or 
unavoidable. Consequently, the current 
later blending rule may discourage the 
production, sale, and use of gasohol 
because it exposes retailers to 
additional tax even though they intend 
to sell only gasohol that meets the 10- 
percent-alcohol requirement. In 
addition, the proposed modification of 
the later blending rule would not affect 
the aggregate tax subsidy per gallon of 
alcohol used to produce gasohol. That is, 
regardless of whether later blending 
occurs, one gallon of alcohol will still 
support a reduction in tax only for nine 
gallons of gasoline. In order to protect 
the Congressional intent that gasohol., , 
qualifying for the reduced excise tax 
rate (as opposed to the section 40 credit) 
contain 10 percent alcohol, however, the 
proposed regulations would continue to 
apply the later blending rule where a 
taxpayer blends gasohol with another 
fuel for the purpose of producing a 
mixture that contains a specific 
percentage of alcohol that is less than 10 
percent. 


Effective Date 


The modifications to the gasohol 
tolerance rule and the gasohol later 
blending rule are proposed to be 
effective for gasoline sold or removed on 
or after January 1, 1991. The Service 
believes that application of the proposed 
regulations from the beginning of the 
current calendar quarter is appropriate 
because this allows blenders to apply a 
single rule during this quarter and 
because retroactive liberalization of 
these provisions (to periods before the 
beginning of the current calendar 
quarter) would not increase the supply 
of gasohol, but effectively would benefit 
taxpayers who violated regulations that 
were in force at the time that they 
blended gasohol. 


Effect on Other Alcohol/Fuel Mixtures 


The proposed regulations apply only 
to gasohol. The Service invites... . 
comments on whether rules similar to 
the rules provided in the proposed 
regulations should be applied to blends 
of alcohol and other fuels taxable under 





Federal Register /. Vol: 56, No. 37 / Monday, February 25, 1991 / Proposed Rules 


sections 4081 or 4091 of the Code (i.e., 
mixtures of alcohol and diesel fuel or 
special motor fuel, qualified methanol 
and ethanol mixtures, and partially 
exempt methanol and ethanol mixtures) 
in light of the commercial and 
operational realities involved in the 
blending, distribution, and sale of such 
blends. 
Special Analyses 

It has been determined that these 
rules are not major rules as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It has also been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) do not apply to these 
regulations, and, therefore, an initial 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7805(f) of 
the Internal Revenue Code, the notice of 
the proposed rulemaking for the 
regulations was submitted to the Chief 
Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 
Drafting Information 

The principal author of these 
regulations is Edward B. Madden, Office 
of Assistant Chief Counsel 
(Passthroughs & Special Industries), 
Internal Revenue Service. Other 
personnel from the Service and Treasury 
Department, however, participated in 
their development. 


List of Subjects in 26 CFR Part 48 


Agriculture, Aircraft, Arms and 
ammunition, Boats, Coal, Excise taxes, 
Furs, Gasohol, Gasoline, Jewelry, Motor 
vehicles, Petroleum, Sporting goods, 
Tires. 


Adoption of Amendments to the 
Regulations 


Accordingly, title 26, part 48, of the 
Code of Federal Regulations is proposed 
to be amended as follows: 


PART 48—MANUFACTURERS AND 
RETAILERS EXCISE TAX 
REGULATIONS 


Paragraph 1. The authority for part 48 
is amended by adding the following 
citation: 


Authority: 26 U.S.C. 7805 * * * Section 
48.4081-2 also issued under 26 U.S.C. 
4081(c)(1). 

Par. 2. Section 48.4061-2 is amended 
as follows: 

1. By revising paragraph (a)(5), and 

2 By revising paragraph (e)(3). 

3. The revised provisions read as 
follows: 


§ 48.4081-2 Gasoline mixed with alcohol. 

(a) es * 

(5) Qualifying gasohol—{i) Qualifying 
gasohol defined. Qualifying gasohol 
(hereinafter referred to as gasohol) is a 
blend of gasoline and alcohol in a 
mixture at least 10 percent of which is 
alcohol immediately after the mixture is 
blended. The determination of whether 
a particular mixture satisfies this 
percentage requirement will be made on 
a batch-by-batch basis. For purposes of 
determining if the 10 percent 
requirement has been met, a batch is 
considered to contain 10 percent alcohol 
if it contains at least 9.8 percent alcohol 
by volume, without rounding. A batch of 
gasohol is a discrete mixture of gasoline 
and alcohol and typically corresponds to 


a gasoline meter delivery ticket and an | 


alcohol meter delivery ticket, each of 
which shows the number of gallons of 
liquid delivered into the mixture. The 
volume of each component in a batch 
(without adjustment for temperature) 
ordinarily is determined by the number 
of metered gallons shown on the 
delivery tickets for the gasoline and 
alcohol delivered. However, where a 
blender adds metered gallons of 
gasoline and alcohol to a tank already 
containing more than a de minimis 
amount of liquid (other than qualifying 


‘ gasohol), the determination of whether a 


batch satisfies the 10-percent-alcohol 
requirement will be made by taking into 


_ account the amount of such liquid 


already in the tank. 

(ii) Examples. The provisions of this 
paragraph are illustrated by the 
following examples: 


Example 1. A gasohol blender blends a 
batch of gasohol in a tank holding 
approximately 8000 gallons of mixture. The 
applicable delivery tickets show that the 
mixture is blended by first pumping 7200 
metered gallons of gasoline into the empty 
tank, and then pumping 800 metered gallons 
of alcohol into the tank. Accordingly, the 
mixture contains 10 percent alcohol (as 
determined based on the delivery tickets 
provided to the blender) and qualifies as 
gasohol. 

Example 2. The facts are the same as in 
Example 1 except that the applicable delivery 
tickets show that another mixture is blended 
by first pumping 7220 metered gallons of 
gasoline into the empty tank, and then 
pumping 780 metered gallons of alcohol into 
the tank. Because the mixture contains only 
9.75 percent alcohol (as determined based on 
the delivery tickets provided to the blender), 


* the mixture does not qualify as gasohol. 


(iii) Effective date. The provisions of 
this paragraph (a)(5) apply to sales or 
removals of gasoline or gasohol made on 
or after January 1, 1991. 


i * * 7. @ 
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(3) Later blending—{i) In general. 
Section 4081(b) applies to the sale or 
removal of a mixture conta 
gasoline and alcohol by the blender 
thereof if— 

(A) Gasoline and alcohol are blended 
in a batch that, immediately after 
blending, is qualifying gasohol under 
paragraph (a)(5) of this section, 

(B) Tax is imposed with respect to the 
batch at the reduced rate prescribed in 
section 408l(c) (or tax is imposed with 
respect to the batch at the rate 
prescribed in section 4081({a) and a 
refund or credit is claimed pursuant to 
section 6427(f)), 


(C) For the purpose of producing fuel 
that contains a specific percentage of 
alcohol that is less than 10 percent, the 
blender subsequently produces the 
mixture by blending additiona! motor 
fuel (other than qualifying gasohol) with 
such batch; and 

(D) Immediately after blending, the 
mixture contains less than 9.8 percent 
alcohol. 

(ii) Examples. The provisions of this 
paragraph are illustrated by the 
following examples. 


Example 1. A retailer advertises fuel 
containing 5 percent alcohol. To produce the 
mixture, the retailer purchases 5,000 gallons 
of gasohol containing 10 percent alcohol on 
which tax has been imposed at the reduced 
rate prescribed in section 4081({c) and blends 
the gasohol with 5,000 gallons of gasoline. 
Because the retailer blends the gasoline and 
gasohol for the purpose of producing a 
mixture that contains only 5 percent alcohol, 
this paragraph (e)(3) applies and tax is 
imposed on the sale or removal of the 
mixture under section 4081(b). The retailer 
may be entitled to claim a credit under 
section 40(b) for the amount of alcohol 
contained in the mixture. 

Example 2. A retailer who has been selling 
gasoline decides to begin selling gasohol. The 
retailer purchases 5,000 gallons of gasohol 
containing 10 percent alcohol on which tax 
has been imposed at the reduced rate 
prescribed in section 4081(c). The retailer 
pumps the gasohol into a storage tank with 
gasoline that had not been emptied prior to 
the conversion to gasohol sales. Because the 
retailer did not blend the gasohol purchased 
and the gasoline already in the storage tank 
for the purpose of producing a mixture 
containing a specific percentage of alcohol 
that is less than 10 percent, this paragraph 
(e)(3) does not apply and tax is not imposed 
under section 4081(b) even if the resulting 
mixture contains less than 9.8 percent 
alcohol. Similarly, this paragraph (e)(3) would 
not apply and tax would not be imposed 
under section 4081(b) if, several months later, 
the retailer decides to switch back to gasoline 
sales because of a shortage in the supply of 
gasohol and pumps gasoline into the storage 
tank, which still contains some gasohol. 


(iii) Effective date. This paragraph 
(e}(3) applies to sales or removals of 





gasoline made on or after January 1, 
1991. 


* * e * 2 


Fred T. Goldberg, Jr., 


Commissioner of Internal Revenue. 
[FR Doc. 91-4295 Filed 2-22-01; 8:45 am] 
BILLING CODE 4830-01-44 


remeron enemas 
DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 3 

RIN 2900-AES2 


Reduction Because of Hospitalization 
AGENCY: Department of Veterans 
Affairs. 


ACTION: Proposed rule. 


SUMMARY: The t of Veterans 
Affairs (VA) is proposing to amend its 
— regulations on reductions 


changes are based on recently enacted 
legislation and further consideration of 
previous legislation. The intended effect 
of these changes is to minimize pension 
reductions when VA provides 
institutional care. 

DATES: Comments must be received on 
or before March 27, 1991. The changes 
that pertain to improved pension rates 
for certain veterans receiving 
institutional care are proposed to be 
effective February 1, 1990, the date 
provided by legislation. The change 
pertaining to veterans receiving pension 
under section 306 who are 
institutionalized is proposed to be 
effective 30 days after the date of 
publication of the final rule. Comments 
will be available for public inspection 
until April 8, 1991. 

ADDRESSES: Interested persons are 
invited to submit written comments, 
suggestions, or objections regarding 
these to Secretary of Veterans 
Affairs (271A), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420. All written 
comments received will be available for 
public inspection only in the Veterans 
Services Unit, room 132, at the above 
address between the hours of 8:00 a.m. 
and 4:30 p.m., Monday through Friday 
(except holidays), until April 8, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Phyllis Barber, Consultant, Regulations 
Staff (221B), Compensation and Pension 
Service, Veterans Benefits - 
Administration, (202) 233-3005. 
SUPPLEMENTARY INFORMATION: 
Provisions of the recently enacted 
Veterans’ Benefits Amendments of 1989, 
Public Law 101-227, 103 Stat. 2062 


(1989), ease the statutory requirements 
limiting pension payments to certain 
veterans receiving institutional care. 
The provisions of 38 U.S.C. 3203{a)(1), as 
amended by section 111 of the Veterans 
Benefits Amendments of 1989, require 
reduction of improved pension for 
veterans without dependents only if 
they are admitted to a domiciliary or 
nursing home by VA or at VA expense. 
Under these conditions a veteran's 
monthly pension payment may not 
exceed $90 effective the end of the third 
full calendar month following the month 
of admission. Since paragraph (C) of 38 
U.S.C. 3203{a)}(1) has not been amended, 
monthly payments may not exceed $60 
effective the first of the month following 
the month of readmission if the veteran 
again receives such care at VA expense 
within six months of a period during 
which there was a required reduction. 

In passing this legislation, Congress 
clearly intended to eliminate pension 
reductions due to hospitalization and to 
increase the maximum monthly pension 
payable to pensioners who are receiving 
long-term domiciliary or nursing home 
care at VA expense without creating a 
large estate. In order to achieve those 
goals, we are proposing that, when a 
veteran with no dependents who is 
receiving nursing home or domiciliary 
care is transferred to a hospital and then 
returns to the nursing home or 
domiciliary, the entire period be treated 
as continuous nursing home or 
domiciliary care if the period of 
hospitalization is for less than six 
months. By doing so we will be able to 
maintain payments at the $90 rate rather 
than reducing them to $60 if the veteran 
is subsequently readmitted for 
domiciliary or nursing home care. 
Likewise, if the veteran dies after 
transfer from a nursing home or 
domiciliary to a hospital, the period of 
hospitalization will be considered as 
continuous nursing home or domiciliary 
care. If hospitalization of less than six 
months results in the discharge of the 
veteran from care at VA expense, then 
his or her full rate of pension will be 
restored effective the date of transfer to 
the hospital. 

In an opinion dated June 15, 1990, 
(O.G.C. Prec. 19-90), the VA General 
Counsel advised us that the previous 
amendments to 38 U.S.C. 320{a)(1) had 
been erroneously applied to veterans 
receiving pension under section 306 of 
that law. Therefore, we are proposing 
that the rate payable for veterans 
without dependents receiving section 
306 pension who are institutionalized at 
VA expense for the requisite period may 
not exceed $50 per month. In addition, 
the effective date for reduction for such 
admissions will be the end of the second 
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full calendar month following the month 
of admission and, for readmissions 
within six months following termination 
of a period of treatment or care of not 
less than two full calendar months, 
reduction will be from date or 
readmission. 

The reference in 38 CFR 3.551 to 
service pensions is being deleted as 
there are no longer any veterans 
receiving this benefit. VA is proposing to 
implement these changes by 
appropriately amending 38 CFR 3.454 
and 3.551. 

The Secretary hereby certifies that 
these regulatory amendments will not 
have a significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act, 5 U.S.C. 601-612. The 
reasons for this certificate is that these 
amendments would not directly affect 
any small entities. Only VA 
beneficiaries could be directly affected. 
Therefore, pursuant to 5 U.S.C. 605(b), 
these amendments are exempt from the 
initial and final regulatory flexibility 
analysis requirements of sections 603 
and 604. 

In accordance with Executive Order 
12291, Federal Regulation, the Secretary 
has determined that these regulatory 
amendments are non-major for the 
following reasons: 

(1) They will not have an annual 
effect on the economy of $100 million or 
more. 

(2) They will not cause a major 
increase in costs or prices. 

(3) They will not have significant _ 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 


(The Catalog of Federal Domestic Assistance 
program number is 64.104) 


List of Subjects in 38 CFR Part 3 
Administrative practice and 
procedure, Claims, Handicapped, Health 
care, Pensions, Veterans. 
Approved: December 6, 1990. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 
38 CFR Part 3, Adjudication is 
proposed to be amended as follows: 


PART 3—{AMENDED} 


1. In § 3.551 the heading of paragraph 
(b) is revised, the existing text in 
paragraph (b) is designated as 
paragraph (b){1), and new paragraphs 
(b)(2} and (b)(3) are added to read as 
follows: 
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§3.551 Reduction because of 
hospitatization. 


* © * * * 


_%) a eaten: 


(2} Readutiveion following regular 
discharge. Where a veteran has been 
given an approved discharge or release, 
readmission the next day to the same or 
any other VA institution begins a new 
period of hospitalization, unless the 
veteran was released for purpose of 
admission to another VA institution. 

(3) Readmission following irregular 


discharge. When a veteran whose award 


is subject to reduction under this 
paragraph has been discharged or 
released from a VA institution against 
medical advice or as a result of 
disciplinary action, reentry within 6 
months from the date of previous 
admission constitutes a continuation of 
that period of hospitalization and the 
award will not be reduced prior to the 
first day of the seventh calendar month 
following the month of original 
admission, exchisive of authorized 
absences. Reentry 6 months or more 
after such discharge or release will be 
considered as a new admission. 
(Authority: Pub. L. 89-362}. 


2. In §,3.551 paragraphs (qd), (f], and (g) 
are redesignated as {f), (g], and (h), 
respectively, a new paragraph (d) is 
added, paragraph (e) is revised, and the 
introduetory text of redesignated 
paragraph (h)(1) is: revised to read as 
follaws: 


* * * * * 


§3.55T Reduction because of 
hospitalization. 


* = * * * 


(d) Improved pension prior ta 
February 1, 1990: (t} Where any veteran 
having neither spouse nor child, or any 
veteran who is married or has a child 
and is iving pension as a veteran 
without dependents, is being furnished 
domiciliary care by VA, na pension in 
excess of $60 monthly shall be paid to or 
for the veteran for any period after the 
end of the second full calendar month 
following the month of admissions for 
such care. (36 U.S.C. 3203fa)). 

(2) Where any veteran having spouse 
nor child, or any veteran who is married 
or has a child and is receiving pension 
as a veteran without dependents, is 
furnished hospital or nursing home care 
by VA, no pension im excess of $60 
monthly shall be paid to or for the 
veteran for any period after the end of 
the third fulf calendar month following 
the month of admission for such care. 
(38 U.S.C. 33262{a)}. 

(3} No pension is excess of $60 
monthly shell be paid te or for 2 veteran 


having neither spouse nor child, or to a 
veteran who is married or has a child 
and is receiving pension as a veteran 
without dependents, for any period after 
the month in which the veteran is 
readmitted within 6 months of a peried . 
of care for which pension was reduced 
under paragraph (d} (1) or (2) of this 
section. (38 U.S.C. 3203(a)). 

(4) Where improved pension is being 
paid to a married veteran at the rate 
prescribed by 38 U.S.C. 521(b} all or any 
part ef the rate payable under 38 U.S.C. 
521(c) may be apportioned for a spouse 
as provided in § 3.454{b). (38 U.S.C. 
3203(a)). 

(5} Fhe provisions of paragraphs (d} 
(1), (2), and (3} of this section are not 

sre ape eatn eines 
child, but is. receiving pension 
veteran without a demekons eae it 
ie reasonable that some part of the 
child’s estate be consumed for the 
child’s maintenance under 38. U.S.C. 
522{b}, 

(6) For the purposes of paragraphs (d) 
(1), (2) and (3) of this section, if a 
veteran is fueni hospital or nursing 


home care by VA and then is 
transferred ta VA-furnished domiciliary 
care, the period of hospital or nursing 


home care shall be considered as 
d 


and then is Slgcnet bechiaies 
caine gy ti ncaa the 

of domiciliary care: shall be 
ioe or nursing home 
care. 


(e) Improved pensien efter January 31, 
1990. (1} Where any veteran having 
neither spouse nor child, or any veteran 
who is married or has a child and is 
receiving pension as a veteran without 

is furnished domiciliary or 
nursing home care by VA, no pension in 
excess of $90 monthly shall be paid to or 
for the veteran for any period after the 
end of the third full calendar month 
following the month of admission for 
such care. 


(Authority: 38: U.S.C. 3203{a)) 


(2) No pension in excess of $60 
monthly shall be paid to a veteran 
having neither spouse nor child, or to a 
veteran who is married or has a child 
and is receiving pension as a veteran 
without dependents, for any period after 
the month in which the veteran is: 
readmitted within six months of a period 
of domiciliary or nursing home care for 
which pension was reduced under 
paragraph fe}(1) of this section. 

(3} Where improved pension is being 
paid to a married veteran at the rate 
prescribed by 38 U.S.C. 52T(b) all or any 
part of the rate payable under 38 U.S.C. 


521(c} may be apportioned for a spouse 
as provided ir 3.454 fb). 


(Authority: 38 U.S.C. 3203{a}} 


(4) For the purposes. of paragraph 
(e){1)} of this section, if a veteran is 
furnished hospital care by VA and then. 
is transferred. to VA-furnished nursing 
home or domiciliary care, the period of 
hospital care shall not be considered as 
nursing home or domiciliary care. 

Transfers from VA-furnished nursing 
home or domiciliary care to VA-. 
furnished hospital care then back to 


home or domiciliary 

period of hospitalization does net 
exceed six months.. Similarly, if a 
veteran is transferred from: domiciliary 
or nursing home care to.a VA hospital 
and dies while so haspitalized, the 
entire period of VA care shall be 
considered as domiciliary or nursing 
home care. Nursing home or domiciliary 
care shall be considered as terminated 
effective the date of transfer to a VA 
hospital if the veteran is completely 
discharged from VA care following the 
period of hospitalization or if the period 
of hospitalization exceeds six months. 

(5) Effective February 1, 1990, 
reductions of improved pension based 
on admissions or readmissions to VA 
hospitals or any hospital at VA expense 
shall no longer be made except when 
required under the provisions of 38 CFR 
3.552. 

(6) The provisions of paragraphs (e)} 
(1) and (2} of this. section are not 
applicable te any veteran whe has a 
child, but is receiving pension as a. 
veteran without a dependent because it 
is reasonable that some part of the 
child’s estate be consumed for the 
child’s maintenance under 38 U.S.C.. 
522(b). 


* * * * * 


(h) Hospitalization. (1) General. The 
reduction required by paragraphs (d} 
and (e],. except as they refer to 
domiciliary care, shalt not be made for 
up to three additional calendar months 
after the last day of the third month 
referred to in paragraphs (d){2) or (e)(1] 
of this section, or after the last day of the 
month referred to in paragraphs (d)(3} or 
(e)(2} of this section, under the following 
conditions: 


* * * * * 


§3.551 [AmendedT 


3. In § 3.552(a} im the first sentence 
after the word “reduction” and before. 
the word “when™ add the words “as 
specified below”. 





4. In redesignated § 3.551(b)(1) remove 
the phrase “, and service pension based 
on entitlement prior to July 1, 1960,”. 

5. In § 3.551(c)(1) after the word 
“furnished” and before the word 
“domiciliary” add the words “hospital, 
nursing home or” remove the dollar 
amount “60” and add, in its place the 
dollar amount “50”. 

6. In § 3.551 remove paragraphs (c) (2), 
and (4), (6) and (7) and-redesignate 
paragraphs (c)(3) and (c)(5)-as (c)(2) and - 
(c)(3), respectively. 

7. In redesignated § 3.551 (c)(2) and 
(c)(3) remove the dollar amount “$60" 
wherever it appears, and add in its place 
the dollar amount “$50”. 

8. In redesignated § 3.551(h)(2) remove 
the paragraph designations “(c)(2)”, 
“(c)(3)", and “(g)(1)" wherever they 
appear, and add, in their place, the 
paragraph designations “(d)", “{e)”, and 
“(h)(1)", respectively. 

9. In redesignated § 3.551(h)(3) after 
the word “monthly” and before the word 
“payable” add the phrase “or $90, if 
reduction is under paragraph (e){1),”. 


§ 3.454 [Amended] 

10. In redesignated § 3.454(b)(1) and 
(c) remove the dollar amount “$60”, 
wherever it appears, and add in its 
place, the dollar amount “$60”. 

11. In § 3.454 (b)(2) and (d) remove 
“$3.551(c)” and add, in its place, 

“§ 3.551(d) or (e)(2)”. 

12. In § 3.454(d) after the word 
“monthly” add the words “if reduction is 
under § 3.551(D) or (e), or $90 monthly if 
reduction is under § 3.551(e){1).” 

13. In § 3.454 add paragraph (b)(3) to 
read as follows: 


§3.454 Veterans disability pension. 


* 


(b) eee 

(3) Where the amount of improved 
pension payable to a married veteran 
under 38 U.S.C. 521{b) is reduced to $90 
monthly under § 3.551(e)(1) an 
apportionment may be made to such 
veteran's spouse upon an affirmative 
showing of hardship. The amount of the 
apportionment generally will be the 
difference between $90 and the rate 
payable if pension was being paid under 
38 U.S.C. 521(c) including the additional 
amount payable under 38 U.S.C. 521(e) if 
the veteran is so entitled. 


(Authority: 38 U.S.C. 3203(a)) 


[FR Doc. 91-4292 Filed 2-22-91; 8:45 am] 
BILLING CODE 8320-01-M 


38 CFR Parts 3 and 4 

RIN 2900-AE09 

Claims Based on Exposure to 
Herbicides Containing Dioxin (Soft- 
Tissue Sarcomas) 

AGENCY: Department of Veterans 
Affairs. 


ACTION: Proposed regulations. 


summary: The Department of Veterans 


Affairs (VA) is proposing to amend its 
adjudication regulations to establish 
service connection for soft-tissue 
sarcomas based on exposure to 
herbicides containing dioxin. VA is also 
proposing to amend the Schedule for 
Rating Disabilities to add specific 
diagnostic codes for soft-tissue sarcoma 
as well as evaluation criteria. These 
changes are necessary to implement our 
determination that it is at least as likely 
as not that there is a significant 
statistical association between exposure 
to herbicides containing dioxin and soft- 
tissue sarcoma. The intended effect will 
be to establish a rule for making 
determinations regarding service 
connection for soft-tissue sarcomas for 
all veterans who were exposed to 
herbicides containing dioxin during 
service. 

DATES: Comments must be received on 
or before March 27, 1991. Comments will 
be available for public inspection until 
April 8, 1991. The change to part 3 is 
proposed to be effective September 25, 
1985. The changes to part 4 are proposed 
to be effective the date of publication of 
the final regulations. 

ADDRESSES: Interested persons are 
invited to submit written comments, 
suggestions, or objections regarding 
these changes to the Secretary of 
Veterans Affairs (271A), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW., Washington, DC 20420. All written 
comments will be available for public 
inspection only in the Veterans Services 
Unit, room 132, at the above address 
and only between the hours of 8 a.m. 
and 4:30 p.m. Monday through Friday . 
(except holidays) until April 8, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Joel Drembus, Regulations Staff, 
Compensation and Pension Service, 
Veterans Benefits Administration (202) 
233-3005. 

SUPPLEMENTARY INFORMATION: Under 38 
CFR 1.17(c), when VA determines that a 
significant statistical association exists 
between exposure to a herbicide 
containing dioxin and any disease, 38 
CFR 3.311a shall be amended to provide 
guidelines for the establishment of 
service connection for the disease(s). 
These determinations are to be made 


Federal. Register / -Vol. 56, No..37 / Monday, February 25, 1991 /. Proposed Rules 


after receiving the advice of the 
Veterans’ Advisory Committee on 
Environmental Hazards (Advisory 
Committee) based on its evaluation of 
scientific or medical studies. In making 
these determinations, VA must apply 
the reasonable doubt doctrine found in 
38 CFR 1:17(d)(1). 

In a public meeting on May 16-17, 
1990, the Advisory Committee met in 
Washington, DC. At that meeting, the 
committee considered more than 80... 
scientific and medical documents - 
relating to the connection, if any, 


‘between exposure to a herbicide 


containing dioxin and soft-tissue 
sarcoma. The committee found that the 
relative weights of valid positive and 
valid negative studies (as defined in 38 
CFR 1.17(d)(2)-(4)) permitted the 
conclusion that it is at least as likely as 
not that there is a significant statistical 
association between exposure to a 
herbicide containing dioxin and soft- 
tissue sarcoma. 

In making our determination, we 
recognized conflicting results among 
scientific and medical studies. Some 
studies in Scandinavia reported an 
association of soft-tissue sarcomas with 
exposure to herbicides. Other studies 
there, as well as in the United States _ 
and New Zealand, found no such 
association. Valid Vietnam experience 
studies were both positive and negative. 
While the negative studies were of some 
significance, we have determined that 
the relative weights of the valid positive 
and valid negative studies permit the 
conclusion that it is at least as likely as 
not that there is a significant statistical 
association between exposure to 
herbicides containing dioxin and soft- 
tissue sarcoma. 

Accordingly, we propose to amend 38 
CFR 3.311a to provide standards for the - 
establishment of service connection for 
soft-tissue sarcomas based on exposure 
to-herbicides containing dioxin. In 
addition, to insure equitable treatment 
of veterans who may have been exposed 
to herbicides containing dioxin during 
service other than in Vietnam during the 
Vietnam Era, e.g., in activities related to 
testing, storage or shipping of 
herbicides, we propose to remove the 
restriction limiting the regulation to 
herbicides, we propose to remove the 
restriction limiting the regulation to 
veterans who served in Vietnam during: 
the Vietnam Era. Exposure to herbicides 
containing dioxin during service other 
than in Vietnam during the Vietnam Era 
would have to be established by 
appropriate evidence. 

There is disagreement even- among 
pathologists as to what tumors the term 
“soft-tissue sarcoma” encompasses. 
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With the assistance of the Chief Medical 
Director and the Advisory Committee, 
we compiled a list of those tumors 
which we wil? consider to be soft-tissue 
sarcomas and included it in the 
proposed regulation. For compensation 
purposes, such tumors must be 
malignant and arise from tissue of 
mesenchymal origin, including muscle, 
fat, blood or lymph vessels, or 
connective tissue (but not cartilage or 
bone}. Tumors of infancy or childhood, 
and those having a strong, known causal 
association with a specific etiology 
(such as HIV infection or asbestos 
exposure} have been excluded’ because 
it is unlikely that there is a reasonable 
probability of a significant statistical 
association between such tumors and 
exposure to a herbicide containing 
dioxin. 

Soft-tissue sarcomas are currently 
rated by analogy because there are no 
specific diagnostic codes in the rating 
schedule. We, therefore, also propose to 
amend 38 CFR part 4 to add specific 
diagnostic codes for soft-tissue sarcoma 
as well as evaluation criteria. In 
addition, we propose to amend 
diagnostic code 5327 to exclude soft- 
tissue sarcoma and to revise the point at 
which evaluations wilf be based on 
residual disability from 1 year to 6 
months following cessation of treatment. 
The revision is made because medical 
advances have reduced the recovery 
time needed following surgery, 
chemotherapy, etc. 

In Nehmer v. United States Veterans 
Administration, 712 F. Supp. 1404 (N.D. 
Cal. 1989}, the court invalidated VA's 
requirement of proof of a causal 
relationship in determining service 
connection for diseases associated with 
dioxin exposure. Accordingly, 

§ 3.311a(d) is currently of no force and 
effect. The Secretary will be making 
determinations for other diseases, 
including porphyria cutanea tarda, 
pursuant to the court’s remand order 
after receiving the advice of the 
Advisory Committee. We propose to 
remove and reserve § 3.311a(d] until 
such determinations are made. 

Further, because the Nehmer decision 
invalidated VA's original service 
connection determinations in 36 CFR 
3.311a ab initio, and because those. 
determinations were the original 
regulatory response to the mandate in 
section 5(a}(1] of Public Law 98-542, we 
propose to make the amendment to 
§ 3.311a(c) effective retroactively to 
September 25, 1985, the original effective 
date. of the section. We believe that, in 
light of the remedial nature of these 
regulations, and because they serve as a 
substitute for void regulations issued 


under an impermissibly demanding 
standard in 1985, this effective date is . 
appropriate. 

The Secretary hereby certifies that 
these regulatory amendments will not 
have a significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act, 5 U.S.C..601-612. The 
reason for this certification is that these 
amendments would not directly affect 
any small entities. Only VA 
beneficiaries could be directly affected. 
Therefore, pursuant to 5 U.S.C. 605(b}, 
these amendments are exempt from the 
initial and final regulatory flexibility 
analysis requirements of sections.603 
and 604. 

In accordance with Executive Order 
12291, Federal Regulation, the Secretary 
has determined that these regulatory 
amendments are non-major for the 
following reasons: 

(1) They wil! not have an annual 
effect on the economy of $100 million or 
more. 

(2} They wilf not cause a major 
increase in costs or prices. 

(3) They will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

List of Subjects. 
38 CFR Part 3 


Administrative practice and 
procedure, Claims, Handicapped, Health 
care, Pensions, Veterans. 

38 CFR Part € 

Handicapped, Pensions, Veterans. 
Catalog of Federal Domestic Assistance 
program numbers are 64.101, 64.109, ard 
64.110. 

Approved: January 11, 1991. 

Edward f. Derwinski, 
Secretary of Veterans Affairs. 


PART 3—fAMENDED] 


38 CFR part 3, Adjudication, is 
proposed to be. amended as follows: 

1. In § 3.312a, paragraph (d) is 
removed and reserved, and paragraph 
(c), and the authority at the end of the 
section are revised to read as follows: 


§3.311a Claims based on exposure to 
herbicides containing dioxin. 


* ® * * * 


(c} Service connection based on 
exposure to herbicides containing 
dioxin. Except as provided in paragraph 
(e) of this section, exposure to 
herbicides containing dioxin together 
with the development of the following 


7633 


diseases within the periods specified is 
sufficierit to establish service connection 
for resulting disability: 

(1} Chloracne manifested not later 
than three months from the date of 
exposure. 

(2) A soft-tissue sarcoma manifested 
at any time after service. 

Note: The term “soft-tissue sarcoma” 
includes the following: 

Adult fibrosarcoma. 

Dermatofibrosarcoma protuberans. 

Malignant fibrous histiocytoma. 

Liposarcoma. 

Leiomyosarcoma. 

Epithelioid leiomyosarcoma (malignant 
Ieiomyoblastoma).. 

Rhabdomyosarcoma. 

Ectomesenchymoma. 

Angiosarcoma (hemangiosarcoma and 
I , : 


Malignant glomu 

Malignant hemangiopericyt oma. 

Synovial sarcoma (malignant synovioma). 

Malignant giant cell tumor of tendon 
sheath. 


Malignant schwannoma, including 


Malignant granular celf tumor. 

Alveolar soft part sarcoma. 

Epithelioid sarcoma. 

Clear celt sarcoma of tendons and 
aponeuroses.. 

(See paragraph (g)} of this section with 
regard to. service connection on other grounds 
and § 3.307(c) in eases. where chloracne is 
— een: 


* 


‘nadia hs. L. 98-542; 38 U.S.C. 210{c)). 
PART 4—[AMENDED] 


38 CFR part 4, Schedule for Rating 
Disabilities, is proposed to be amended 
as follows: 

1. In § 4.73. diagnostic code 5327 is 
revised and diagnostic code 5329 is 
added following diagnostic code 5328 to 


read as follows: 
§ 4.73 Schedule of ratings-muscie injuries. 
® 
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« 2. In § 4.104, diagnostic code 7123 is 
added following diagnostic code 7122 to 
read as follows: 


§ 4.104. Schedule of ratings-cardiovascular 
system. 


* * * * * 


Rating 


7123 Soft-tissue sarcoma (of vascular 
origin ee Sila cere 100 
Note: The 100 percent rating will be continued for 


Bee 


3. In § 4.124a, diagnostic code 8540 is 
added following diagnostic code 8730 
and an authority citation is added at the 
end of the section to read as follows: 


§4.124a Schedule of ratings-neurological 
conditions and convulsive disorders. 


slit cincghasennssaemliibinad sito taiiacdanaeeay _ 100 
Note: The 100 percent rating will be continued for 


6 months following the cessation of surgical, X- 


(Authority: 38 U.S.C. 355). 


[FR-Doc. 91-4293 Filed 2-22-91; 8:45 am] 
BILLING CODE 8320-01-M 


- FEDERAL MARITIME COMMISSION 


46 CFR Parts 580 and 581. 
[Docket No. 89-20} 


. Definition of Shipper and Availability - 
of Mixed Commodity Rates 


AGENCY: Federal Maritime Commission. 
action: Discontinuance of proceeding. 


-SuMMARY: The Federal Maritime 

‘ Commission (“Commission” or “FMC”) 
is discontinuing this rulemaking 
proceeding, which would have amended 
the definition of “shipper” and required 
that mixed commodity rates‘be made - 


available only to shippers and shippers’ 
associations, as defined. The Proposed 
Rule would also have imposed certain 
requirements on those shippers, 
particularly non-vessel-operating 
common carriers (“NVOCCs”), which 
utilized mixed commodity rates. The 
Proposed Rule has proved, on the basis 
of the record before the Commission, to 
be.irreparably flawed in its attempt to 
define who is and is not a shipper. 
Moreover, one of the objectives of the 
Proposed Rule—to preclude untariffed 
NVOCC operations and to ensure that 
persons acting as shippers pursuant to 
the Shipping Act of 1984 (“1984 Act”) 
qualify to do so—is similar to that of 
recent legislation, i.e., the Non-Vessel- 
Operating Common Carrier 
Amendments of 1990. 

FOR FURTHER INFORMATION CONTACT: 
Joseph C. Polking, Secretary, Federal 
Maritime Commission, 1100 L Street, 
NW., Washington, DC 20573, (202) 523— 
5725. 

SUPPLEMENTARY INFORMATION: The 
Commission initiated this proceeding by 
publishing in the Federal Register (54 FR 
40891) a proposed rule (‘Proposed 
Rule”) to amend its tariff and service 
contract rules in 46 CFR parts 580 and 
581. The stated objective of the proposal 
was 


To limit the scope of those that can act as 
“shippers” vis-a-vis the ocean common 
carrier, preclude untariffed NVOCC 
operations and otherwise ensure that the 
statutory scheme contemplated by the 
Shipping Act of 1984 is preserved. 


The Proposed Rule was intended to 
accomplish this objective first by 
amending the definition of shipper to 
mean “the person who is legally 
responsible to pay the ocean common 
carrier for the transportation.” Under 
the Proposed Rule, the term could 
include the owner of the cargo, a 
consignor, a consignee, or a tariffed 
NVOCC, but not a shipper'’s agent, an 
ocean freight forwarder, a broker, or.an 
untariffed NVOCC. The revised 
definition was essentially a device to 
effectuate certain substantive 
restrictions; the Proposed Rule would 
require that mixed commodity rates be 
made available only to a “shipper” as 
newly defined, or a shippers’ 
association as presently defined in the 
Commission's rules. It would also 
impose various requirements on 
shippers seeking mixed commodity 
rates: they would have to indicate their 
claimed status as a shipper on the bill of 
lading, state their NVOCC tariff number, 
if applicable, and provide other 
specified information. 

Over fifty comments on the Proposed 
Rule were received. Only a few 


submissions, primarily from vessel 
operating common carriers and 
conferences thereof, expressed support 
or partial support for the proposal. Most 
of these emphasized their concurrence 
with the objective of the Proposed Rule 
rather than the rule itself, and nearly all 
offered suggested amendments to the 
proposal. 

The majority of the comments urged 
either abandonment or major 
modifications to the Proposed Rule. 
Many shippers and/or NVOCCs took ~ 
the position that the narrowed definition 
is unnecessary, and will cause serious 
problems and major uncertainties about 
presently accepted relationships. The 
remainder of the submissions raised a 
multitude of difficulties with the 
proposed shipper definition and the 
concomitant proposed restriction on 
access to mixed commodity rates. 

The “legally responsible to pay” 
standard of the Proposed Rule drew 
most of the commenters’ criticism. Many 
contended that this standard was itself 
ambiguous and noted that a carrier may 
not have the means of determining 
whether a particular entity is the one 
legally responsible to pay transportation 
charges. It was also argued that often 
more than one party may be responsible 
to pay, and that an entity’s interest in a 
shipment, such as ownership, rather 
than responsibility to pay is the more 
appropriate criterion for defining a 
shipper. 

Many commenters challenged the 
proposed categorical exclusion of 
certain entities from the definition, 
arguing that this too fundamentally 
alters the legislative definition. They 
variously argued that forwarders, 
brokers, agents, and shippers’ 
associations (to the extent they act as 
“agents” for shippers) would be barred 
from shipper designation, improperly so 
under certain circumstances. Shippers’ 
associations contended that they should 
be expressly included in the proposed 
shipper definition, apparently 
interpreting the Proposed Rule's failure 
to do so as an attempttorestrict — 
shippers’ associations’ rights under the 
1984 Act. Some parties objected to the 
Commission's linking NVOCC tariff 
filing requirements to a shipper 
definition, stating that these 
requirements should be enforced as part 
of a regimen not affecting entities other 
than the NVOCCs themselves. 

The basic criticism of the “mixed 
commodity rates” part of the Proposed 
Rule was that it is just as common for 
NVOCCs to ship single commodity loads 
ag mixed loads. The proposed provision 
requiring a shipper to provide a carrier 
with certain information as proof of its 
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shipper status engendered not so much a 
consensus of criticism as widespread 
confusion. Many found the Proposed 
Rule ambiguous as to the discretion 
permitted an NVOCC in producing the 
documentation of its choice. Several 
parties challenged the reasonableness of 
requiring an NVOCC to furnish a carrier 
with such information, arguing that there 
is a competitive relationship between 
the two such that disclosing names and 
client information would be 
“commercial suicide.” Carrier interests 
took opposing positions on whether such 
documentation requirements should be 
restricted to NVOCCs versus other 
shippers, although most contended that 
cargo misdescription was committed 
more frequently by NVOCCs and that 
the requirements could appropriately be 
limited to NVOCCs. 

Finally, carrier and carrier conference 
commenters objected strongly to the 
perceived law enforcement duty created 
by the Proposed Rule on ocean common 
carriers regarding NVOCC tariff filing. 
These parties also expressed confusion 
over the scope of the carrier’s duty 
under the Proposed Rule to verify the 
existence and accuracy of an NVOCC’s 
FMC tariff number and confirm the 
shipper’s status. Some of these 
commenters suggested that the 
Commission was in effect attempting to 
delegate to the carriers some of its own 
law enforcement responsibility. 

Upon consideration of the comments 
and intervening events, the Commission 
has determined to discontinue this 
proceeding without offering further 
proposals or requests for comment at 
this time. It is evident from the 
comments received that the Proposed 
Rule as written is faulty for many of the 
reasons discussed, and cannot be 
corrected within the present framework 
of the proposal. It appears that the 
suggested definition of shipper 
unrealistically attempted to simplify the 
complex relationships and activities in 
the shipping industry. The proposed 
definition proved, we believe, to be 
excessively rigid and consequently 
unintentionally exclusionary in its 
application to the myriad of entities 
with interests of various kinds in 
oceanborne cargo. We also conclude 
that the proposed mechanisms for 
employing the definition were premised 
on unfounded generalizations and 
presumptions, and would be unworkable 
in practice. In short, the Commission is 
persuaded that the Proposed Rule was 
likely to create more problems than it 
would resolve.! 


1 The Commission is not suggesting that it has 
adopted all of the arguments—some of which were 
mutually contradictory—contained in the comments 


Moreover, since the initiation of this 
proceeding, Congress has enacted the 
Non-Vessel-Operating Common Carrier 
Amendments of 1990 (“NVOCC Act”). 
The NVOCC Act requires NVOCCs to 
furnish to the Commission a bond of 
$50,000, or higher if required by the 
Commission, to be issued by a surety 
company and made available to meet 
claims for damages. It also requires 
NVOCCs not domiciled in the United 
States to designate a resident agent in 
the U.S. for receipt of service of process. 
The Act authorizes the Commission to 
suspend or cancel the tariff of an 
NVOCC which fails to comply with the 
bonding or agent designation 
requirements. Under the NVOCC Act, 
vessel operating common carriers are 
prohibited from accepting or 
transporting cargo from, or entering a 
service contract with, an NVOCC unless 
that NVOCC has a tariff and a bond on 
file. 

The objectives of the NVOCC Act 
coincide with some of the Commission's 
objectives in initiating this rulemaking: 
to protect the shipping public against 
irresponsible, unlawful or insolvent 
NVOCCs. While the statute is a 
different approach from the Proposed 
Rule, it addresses some of the same 
concerns. 

The Commission has determined, 
therefore, in addition to its conclusion 
that the Proposed Rule was flawed and 
impractical, that it would be purposeless 
and precipitate on its part to proceed 
with this rulemaking when it remains to 
be seen what the impact of the NVOCC 
Act will be on the NVOCC industry in 
general and on the problems targeted in 
the Proposed Rule in particular. The 
proceeding will therefore be 
discontinued without prejudice to any 
future determination by the Commission 
that further action is warranted. 


By the Commission. 
Joseph C. Polking, 
Secretary. 


Statement of Commissioner Quartel 
Concurring in Part With Commission 
Decision 


While I agree with the Commission's 
decision to discontinue the proceeding 


to the Proposed Rule. The arguments of several of 
the shippers’ association interests in particular 
seemed to be based on misreadings and 
misinterpretations of the Proposed Rule. Generally, 
however, the Commission is impressed with and 
appreciative of the considered and detailed 
comments it received in writing and at oral 
argument. 

2 Concurring opinion of Commissioner Quartel is 
attached. 


in Docket No. 89-20, I disagree in part 
with the rationale offered for the 
decision as set forth in the Order of 
Discontinuance. 

I agree with the reasoning set forth in 
the Order as regards several of the 
problems created by the proceeding, 
including: the overwhelmingly negative 
response from the industry that the Rule 
was unnecessary and created 
substantial uncertainies; that the 
“legally responsible to pay” standard in 
ambiguous; and that the proposed 
categorical exclusion of certain entities 
from the definition would too 
fundamentally alter the current 
legislative definition. However, ! 
disagree with the unfounded conclusion 
in the Order that the “NVOCC Act”, 
recently passed by Congress and 
currently being implemented by this 
Commission, addresses the same issues 
as this proceeding and ameliorates the 
underlying circumstances which led to 
the present proposed rulemaking. 

The purported linkage between the 
purposes or effects of the ‘NVOCC Act” 
and the target of this proceeding is 
entirely specious. The fact is, as 
indicated in part in the Order, the 
Commission concluded that its 
knowledge both of the “shipper” issue 
and of the actual practices of 
“middlemen” in this industry is limited 
at best; and to have proceeded with this 
proposed rulemaking under that 
disadvantage would have been 
irresponsible. The “NVOCC Act” is 
simply not the “white Knight” of this 
issue; in fact it is really a 
noncompetitive wolf in sheep’s clothing. 
[FR Doc. 91-4303 Filed 2-22-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 90 
[PR Docket No. 90-34, FCC 91-40] 


Private Land Mobile Radio Services; 
Short Spaced Assignments for 
Specialized Mobile Radio Licenses 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The Commission has adopted 
a Further Notice of Proposed Rule 
Making that proposes to allow 
applicants for Specialized Mobile Radio 
(SMR) licenses submit technical 
showings that demonstrate the 
adequacy of short spaced assignments. 
Normally, SMR stations operating on the 
same frequencies must be separated by 





at least 70 miles. The Commission has 
proposed to allow applicants to submit 
technical showings that demonstrate 
that in specific instances, spacings at 
less than this distance may be 
acceptable. The purpose of the proposal 
is to foster more intensive use of the 
spectrum. 

DATES: Comments are due March 19, 
1991. Reply Comments are due April 3, 
1991. 

ADDRESSES: Federal Communications 
Commission, 1919 M Street, NW., 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

F. Ronald Netro, Rules Branch, Land 
Mobile and Microwave Division, Private 
Radio Bureau, (202) 634-2443. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Further 
Notice of Proposed Rule Making, PR 
Docket No. 90-34, adopted February 5, 
1991, and released February 20, 1991. 
The full text of this Commission 
decision is available for inspection and 
copying during norma! business hours in 
the FCC Dockets Branch (room 230), 
1919 M Street, NW., Washington, DC 
20554. The complete text of this decision 
may also be purchased from the 
Commission's copy contractor, 
Downtown Copy Center, 1114 Twenty 
First Street, NW. 20037 (202) 452-1422. 


Summary of Notice of Proposed Rule 
Making 


1. The FCC’s Rules provide that 
Specialized Mobile Radio (SMR) 
systems are afforded interference 
protection based on fixed mileage 
separations from co-channel systems. 47 
CFR 90.621(b). The FCC permits “short- 
spacing” of SMRs on a waiver basis 
where there is mutual agreement among 
co-channel licensees. In the absence of 
mutual agreement, an applicant can also 
request waiver of the mileage separation 
if it can demonstrate through an 
appropriate technical showing that 
existing licensees are afforded adequate 
interference protection. The Notice of 
Proposed Rule Making in this 
proceeding, 5 FCC Red 1135 (1990) 55 FR 
8966, March 9, 1990, proposed to permit 
SMRs to short-space without requiring a 
waiver if all affected co-channel 
licensees concur. This Further Notice of 
Proposed Rule Making solicits further 
comment on amending the rules to 
permit short-spacing requests based on 
technical showings without requiring a 
waiver. 

2. The Further Notice of Proposed 
Rule Making emphasized that it is not 
proposed to reduce the level of scrutiny 
that short-spaced applications currently 
receive as waiver applications. 
Comments are requested, however, on 


whether safeguards should be 
implemented to ensure that the rights of 
existing licenses are adequately 
protected, The Further Notice of 
Proposed Rule Making also seeks 
comments on the contents of the 
technical showings and proposes that 
such showings should at least includes 
the following information: (1) The 
identity of all co-channel stations 
considered within the mileage 
separation; (2) diagrams showing the 30 
dBu contour of the proposed station and 
the 40 dBu contours of the existing 
stations; (3) specification of the 
interference criteria and system 
parameters used in the interference 
study; and (4) a description of the 
propagation models, any engineering 
assumptions made, and any special 
terrain features considered in computing 
the interference impact. Comments are 
sought on these and any other relevant 
issues. 


Regulatory Flexibility Act Initial 
Analysis 


3. Pursuant to the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 604, an 
initial regulatory flexibility analysis has 
been prepared. It is available for public 
reviewing as part of the full text of this 
decision, which may be obtained from 
the Commission or its copy contractor. 


Paperwork Reduction Act Statement 


4. The proposals contained herein 
have been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to impose a new or modified 
information collection requirement on 
the public. Implementation of any new 
or modified requirement will be subject 
to approval by the Office of 
Management and Budget as prescribed 
by the Act. 


Lists of Subjects in 47 CFR Part 90 


Administrative practice and 
procedure, Business and industry, Civil 
defense, Common Carriers, 
Communications equipment, Emergency 
medical services, Handicapped, Radio, 
Reporting and recordkeeping 
requirements. 


Amendatory Text 


Accordingly, 47 CFR Part 90 is 
proposed to be amended as follows: 

1. The authority citation for part 90 
would continue to read as follows: 

Authority: Sections 4, 303, 48 Stat., as 
amended, 1066, 1082; 47 U.S.C. 154, 303. 


2. 47 CFR 90.621 is proposed to be 
amended by adding new paragraphs 
(b)(4) and (b)(5) to read as follows: 
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§ 90.621 Selection and assignment of 
frequencies.. 

(bys ** : 

(4) The separation between co- 
channel systems may be less than the 
separations defined above if the 
applicant submits with its application 
letters of concurrence indicating that the 
applicant and each co-channel licensee 
within the specified mileage separation 
agree to accept any interference 
resulting from the reduced separation 
between their systems. Each letter from 
co-channel licensee must certify that the 
system of the concurring licensee is 
constructed and fully operational. 

(5) The separation between co- 
channel systems may be less than the 
separations defined above if the 
applicant submits a frequency 
engineering analysis showing 
interference protection to co-channel 
stations equivalent to that provided by 
the mileage separation. At a minimum, 
such showings must contain the identity 
of all co-channel stations considered 
within the mileage separation; diagrams 
showing the 30 dBu contour of the 
proposed station and the 40 dBu 
contours of the existing stations; 
specification of the interference criteria 
and system parameters used in the 
interference study; and a description of 
the propagation models, any engineering 
assumptions made, and any special 
terrain features considered in computing 
the interference impact. 

* * * * * . 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

[FR Doc. 91-4389 Filed 2-25-91; 8:45 am] 
BILLING CODE 6712-01-41 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Part 198 
[Docket PS-119] 


Allocation Formula for State Grants 


AGENCY: Research and Special Programs 
Administration, DOT. 

action: Advance notice of proposed 
rulemaking (ANPRM). 


suMMARY: This ANPRM solicits ideas on 
revising the allocation formula for . 
distributing federal pipeline safety 
grants to states beginning in Calendar 
Year (CY) 1992. The purpose of the grant 
funds is to encourage the states to adopt 
and enforce minimum federal pipeline - 
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safety regulations. The Department of 
Transportation is revising the allocation 
formula to encourage states to further 
enhance pipeline safety and improve the 
efficiency of their programs. ta? 


DATES: Interested parties are invited to 
submit comments by April 1, 1991. 
Responses to this ANPRM will be used 
in developing a Notice of Proposed 
Rulemaking, scheduled for issuance by 
June 30, 1991. The planned timing for 
publishing a Final Rule is October 1, 
1991, to meet the objective of a revised 
allocation formula for use in distributing 
pipeline safety grants in CY 1992. 


ADDRESSES: Send comments in 
duplicate to the Dockets Unit, Room 
8417, Research and Special Programs 
Administration, U.S. Department of 
Transportation, 400 Seventh Street, SW., 
Washington, DC 20590. Identify the 
docket and notice number stated in the 
heading of this notice. All comments 
and docketed material will be available 
for inspection and copying in Room 8419 
between 8:30 a.m. and.5 p.m. each 
business day. 


FOR FURTHER INFORMATION CONTACT: 

G. Tom Fortner, (202) 366-4564, or Karen 
Sagett, (202) 366-4577, regarding the 
subject matter of this ANPRM, or the 
Dockets Unit, (202) 366-5048, for copies 
of this document or other materials in 
the docket. ° 


SUPPLEMENTARY INFORMATION: 


Background 


The Natural Gas Pipeline Safety Act 
of 1968 (NGPSA) and the Hazardous 
Liquid Pipeline Safety Act of 1979 
(HLPSA) authorize the Department of 
Transportation to develop, issue, and 
enforce minimum pipeline safety 
regulations. The NGPSA and HLPSA 
also provide for state government 
assumption of all or part of the 
intrastate regulatory and enforcement 
responsibility under an annual 
certification or agreement with the 
Department. As a condition for 
certification, a state must adopt, as a 
minimum, the federal pipeline safety 
regulations and may adopt additional or 
more stringent regulations as long as 
they are compatible with the federal 
regulations. A state must also provide 
for injunctive and civil penalty 
sanctions substantially the same as 
those found in the federal regulations. 
Federal development of minimum 
pipeline safety regulations assures 
uniformity nationwide, while state 
enforcement of the regulations places 
responsibility for ensuring pipeline 
safety closer to the public. The resulting 
federal/state partnership maximizes 
available resources and allows for 


effective nationwide implementation of 
the pipeline safety program. 

A state which does not satisfy the 
criteria for certification may enter into 
an agreement to undertake certain 
aspects of the pipeline safety program 
for intrastate facilities on behalf of the 
Department. In addition, a state may 
enter into an agreement to inspect 
interstate pipeline operators as an agent 
for the Department. As an agent, the 
state forwards any potential violations 
to the Department for enforcement. 

Federal grant funds are intended to be 
an incentive to states to improve. 
program performance and to assume full 
and active jurisdiction over a// 
intrastate pipeline facilities (natural gas 
transmission and hazardous liquid 
pipelines; gas distribution systems, 
including municipally-owned systems; 
liquefied natural gas plants; master 
meter systems; and liquefied petroleum 
gas systems). A listing of participating 
states including a tabulation of their 
pipeline jurisdiction is available through 
the Dockets Unit. 

The Department is authorized to 
provide up to 50 percent of the cost of 
personnel, equipment, and activities 
reasonably required by the state to 
carry out a pipeline safety program. 
States must submit an application for 
on funds by September 30 to qualify 

or-allocation of funds in the subsequent 
calendar year. The application includes 
a description of the state’s pipeline 
safety program proposed for the 
following year together with an 
estimated budget. (It should be noted 
that the level of federal funding is based 
on the actual cost of operating the 
program, not the initial estimate 
submitted in a state’s application.) 


CY 1981-1984 Allocation Formulas 


For calendar years 1971 through 1980, 
grant appropriations were sufficient to 
fund 50 percent of each state’s gas 
program request. In 1981, and in each 
succeeding year, requests exceeded 
appropriations, and methods of 
allocation were developed to support 
state programs with the funds available. 
In the initial allocationformula _ 
developed to distribute funds in 1981, 
each state requesting less than $75,000 
for reasonable program costs was 
allocated its full request. The states with 
larger program expenses were allocated 
$75,000 plus amounts based on a 
proportionate sharing of the remaining 
funds. In 1982, the formula was changed 
to provide each state asking for $70,000 
or less with 70 percent of its request, up 
to a maximum of $49,000. Those states 
requesting more than $70,000 were 
allocated $49,000 plus a proportionate 
share of the remaining funds. 


7637 


In allocating grant funds in 1983, a 
modification of the formula . 
recommended by the National 
Association of Regulatory Utility 
Commissioners (NARUC) Staff - 
Subcommittee on Gas Pipeline Safety 
was used following consultation with 
the state partners. The percentage factor 
of 45 percent was applied for requests 
greater than $250,000, then increased in 
1 percent increments to a maximum of 


99 percent for each decrease of $5,000 in 


the amount requested. This formula was 
also utilized in 1984 with one minor 
change in the percentage factor. This 
concept assured that states with small 
programs received 50 percent of the cost 
of the state program, and states with 
larger programs received more money, 
but a smaller percentage of the cost o 
running their programs. 


CY 1985-1989 Allocation Formulas 


In 1985, the Department determined 
that, as a matter of policy, the grant 
program should be used as an incentive 
to improve state program performance 
and to encourage states to take on more 
responsibility for pipeline satety within 
their states. Therefore, the allocation 
method used in 1985 added a factor for 
program performance. The criteria used 
included status of state participation, 
jurisdiction of operators, inspector 
qualifications, number of inspectors, and 
level of inspection activity. A state’s 
rating was derived from information 
provided in state certification 
documents. Twenty percent of the gas 
grant funds was allocated based on the 
performance factor (with a highest 
criteria score receiving the maximum 
allotment and each descending score 
receiving a lower proportion). The 
remaining 80 percent of the funds was 
allocated under the percentage factor 
discussed previously. Again, the state 
partners were informally consulted and 
supported the formula. 

In 1986, the Department merged the 
natural gas and hazardous liquid grants. 
In the remaining allocation process, 95 
percent of the grant appropriation was 
dedicated to gas grants and 5 percent to 
hazardous liquid grants. The 
Department also increased the 
performance factor from 20 to 25 
percent. Basically the same formula was 
used to distribute funds in 1987 through 
1989. 


CY 1990 Allocation Formula 


In 1990, as in 1986-1989, 95 percent of 
the appropriation was allocated to 
natural gas and 5 percent to hazardous 
liquid. The 95 percent earmarked for 
natural gas was split into three 
subdivisions. The first subdivision was 





reserved to fund a portion of travel 
expenses to the 1990 federal/state 
regional and national meetings, as 
requested-by the National Association 
of Pipeline Safety Representatives 
(NAPSR). The second and third 
subdivisions essentially followed the 
formula used since 1985. Seventy-five 
percent of the remaining amount 
(second subdivision) was allocated by 


multiplying the state request by a 
percentage factor inversely related to 
the level of the request. The resulting 
amount became the state's primary 
allocation. 

The remaining 25 percent (third 
subdivision) was allocated according to 
state performance, reflecting the degree 
to which a state had met certain goals 
established by the Department. Numeric 
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points were assigned for achieving 
specific levels of performance based on 
information in the 1990 certifications. 
The resulting amount became the 
secondary allocation. The sum of the 
primary and secondary allocations then 
became the state’s final allocation. An 
example follows of the 1990 allocation 
process using three actual state requests 
for federal funds: 


EXAMPLE OF STATE ALLOCATION (CY 1990/Gas) 


The 5 percent of the 1990 
appropriation earmarked for hazardous 
liquid grants was distributed along the 
same lines as the natural gas grants with 
three subdivisions: an amount reserved 
for travel expenses; 75 percent of the 
remaining amount based on the level of 
the state request; and 25 percent based 
on state performance. A detailed 
description of the CY 1990 allocation 
formula is available through the Dockets 
Unit. 


Revisions to the Formula 


When NGPSA was originally passed 
in 1968, one of the main objectives was 
to further a national approach to 
pipeline safety. The grant program was 
set up to encourage the states to adopt 
and enforce the federal regulations. As 
such, the Department initially allocated 
grant funds to the states based on 
whether or not they had adopted the 
federal regulations. As more and more 
states adopted the federal regulations 
over the years, the Department revised 
the grant allocation formula to begin 
encouraging states to go beyond basic 
adoption and improve the efficiency of 
their programs. In 1985, a 20 percent 
performance factor was introduced into 
the formula; in 1986, the performance 
factor was increased to 25 percent. A 
number of states believe the weight 
given to performance in the formula 
should be increased even more to assure 
equity and fairness. 

To address state concerns about 
formula inequities and related grant 
funding issues, the Research and Special 
Programs Administration (RSPA) staff 
has met with representatives of NARUC 
and NAPSR over the last 6 months. 
These discussions have covered state 
suggestions on revising the allocation 
formula as well as state 


recommendations for a “minimum level” 
staffing formula which will define a 
reasonable number of inspectors 
necessary for an adequate state pipeline 
safety program. Additionally, states 
have voiced strong concern about the 
lack of federal funding at the full 50 
percent level intended by Congress, 
particularly in light of the increasing 
state workload and costs associated 
with new federal mandates (e.g., 
reporting safety-related conditions, drug 
testing). NARUC, in its 1990 annual 
meeting, passed a resolution requesting 
Congress and the Department to 
increase funding of the natural gas 
program to provide full 50 percent 
funding of state personnel, equipment, 
and activity costs. 


Request for Comments 


To assist RSPA in revising the 
allocation formula so it is reasonable for 
all states, while assuring the level of 
commitment Congress intended, 
interested parties are invited to submit 
their ideas for determining the best mix 
of formula factors and appropriate 
weights to be assigned to each. One aim 
in revising the formula is to build in 
flexibility for refinement over the years 
as the pipeline safety program continues 
to evolve. Factors to consider include, 
but are not limited to: 

1. The extent to which a state inspects 
all pipeline operators (e.g., master meter 
systems, municipally-owned systems) 
and enforces minimum federal pipeline 
safety standards. 

2. The frequency, quality, and type of 
state inspections and incident 
investigations conducted. 

3. The number of state inspectors and 
support staff available. 

4. The percent of staff time spent on 
inspections. 


$127,585 | $259,727 


$90,094 | $105,021 


5. State inspector qualifications, 
including compliance with training 
requirements. 

6. State adoption of applicable federal 
regulations. 

7. State adoption of damage 
prevention program. 

8. State enforcement of regulations, 
including assessment of penalties. 

9. State attendance at federal/state 
pipeline safety meetings. 

10. Adequacy of state recordkeeping 
procedures and ability to retrieve data. 

Additionally, RSPA is seeking 
reactions to the following issues: 

1. Should the formula address funding 
of state pipeline safety programs at only 
a base (or “minimum”’) level of 
performance? What is a base-level 
program—i.e., what is the range of 
“reasonable performance” that should 
be expected of all states? Should the 
formula provide incentives to states 
which go beyond the base level? If so, 
how could these incentives be factored 
into the formula? 

2. How can relatively smaller state 
programs and marginal programs be 
protected from an abrupt drop in 
funding level if the formula is revised? 
Should some type of “grandfather” 
provision be adopted that would 
maintain funding at the existing level for 
a predetermined period to allow a state 
to meet revised performance standards? 
If such a provision is adopted, how 
many years should it be in effect? 

3. Should the revised formula be 
phased in over a several year period or 
should it be introduced immediately 
without any transition? If phased in, 
how would this be done? 

4. What incentives might be used to 
convince states currently not in the 
program to participate? What can be 
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done to keep states from dropping out of 
the program? 

5. Should the formula take into 
account annual aberrations a state may 
experience but over which it has little 
control that could adversely affect its 
funding level? (One way to resolve this 
problem might be to base computations 
for certain factors on a period of time 
greater than 1 year.) 

6. Should be results of the state 
monitoring visit by the RSPA Office of 
Pipeline Safety staff be factored into the 
formula? How would this be done? 

7. Should a portion of grant funds be 
set aside for special projects and 
initiatives that may come up from year 
to year (e.g., to expand jurisdictional 
responsibility; to develop and implement 
a one-call notification system)? 

Interested parties are not limited to 
submitting comments only on the 
questions presented above and may 
submit any facts and views consistent 
with the intent of this notice. 


Issued in Washington, DC, on February 20, 
1991. 


George W. Tenley, Jr., 

Associate Administrator for Pipeline Safety. 
[FR Doc. 91-4376 Filed 2-22-81; 8:45 am] 
BILLING CODE 4910-60-M 


National Highway Traffic Safety 
Administration 


[Docket. No. 82-21; Notice 03} 
49 CFR Part 571 


Evaluation Report on Fuel System 
Integrity; Federal Motor Vehicle Safety 
Standards; Motor Vehicle Fuel 
Systems 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Request for comments. 


SUMMARY: This notice announces the 
publication by NHTSA of an evaluation 
report concerning Federal Motor Vehicle 
Safety Standard No. 301, “Fuel System 
Integrity.” This staff report evaluates the 
safety effectiveness, benefits, and costs 
of vehicle modifications made to 
improve the structural integrity of fuel 
systems of passenger cars, light trucks, 
and school buses. The report was 
developed in accordance with Executive 
Order 12291, which requires Federal 
agencies to conduct periodic reviews of 
major regulations they have 
promulgated. NHTSA seeks public 
review and comment on this evaluation 
study. Comments received will be used 
to complete the review as required by 
the Executive Order. 


DATES: Comments must be received no 
later than May 28, 1991. 

ADDRESSES: Interested persons may 
obtain a copy of the report free of 
charge by sending a self-addressed 
mailing label to Ms. Glorious Harris 
(NAD-51), National Highway Traffic 
Safety Administration, 400 Seventh 
Street, SW., Washington, DC 20590. All 
comments should refer to the docket and 
notice number of this notice and be 
submitted to: Docket Section, room 5109, 
Nassif Building, 400 Seventh Street, SW., 
Washington, DC 20590 (202-366—4949}. 
(Docket hours, 9:30 a.m.—4 p.m., Monday 
through Friday.) 

FOR FURTHER INFORMATION CONTACT: 
Mr. Frank G. Ephraim. Director, Office 
of Standards Evaluation, Plans and 
Policy, National Highway Traffic Safety 
Administration, room 5208, 400 Seventh 
Street, SW., Washington. DC, 20590 
(202-366-1574). 

SUPPLEMENTARY INFORMATION: Standard 
No. 301 (49 CFR 571.301), “Fuel System 
Integrity,” specifies certain requirements 
for the integrity and security of fuel 
systems of passenger cars, light trucks, 
multipurpose passenger vehicles, and 
some types of buses (including school 
buses). Vehicles must withstand barrier 
crash tests, from various directions and 
of specified severities, while 
maintaining the basic integrity of the 
fuel system, including all related 
components. The purpose of the 
Standard is to reduce the likelihood of 
death and injury due to fires in vehicle 
crashes which result from fuel system 
rupture and fuel leakage. The Fuel 
System Integrity Standard was first 
issued in 1967 and, at that time, 
established performance requirements 
only for frontal impact crashes involving 
passenger cars. During the period from 
1975 through 1977, the Standard was 
revised to also include performance 
requirements for rear impact, side 
impact, and rollover type crashes, and 
also to extend coverage to light trucks, 
multipurpose passenger vehicles, and 
certain classes of buses. 

In accordance with Executive Order 
12291, NHTSA is conducting an 
evaluation study of the fuel system 
integrity standard to assess the 
effectiveness, benefits, and costs of 
vehicle modifications made by 
automotive manufacturers in reducing 
vehicle crash fires and associated 
fatalities and injuries. This report is the 
agency’s second analysis of the 
effectiveness of the standard. The 
analysis is based on actual on-the-road 
crash experience of vehicles built both 
before, and after, Standard 301 became 
effective, and utilizes multiple years of 
accident data from 5 States plus 14 


years of data from the agency's Fatal 
Accident Report System. Cost estimates 
are derived from information furnished 
by the automotive manufacturers on the 
vehicle modifications made by their 
companies in response to the 
requirements set forth by the Standard. 

The principal findings and 
conclusions of this study are the 
following: 

e FMVSS 301 has been effective in 
reducing the incidence of fire in 
passenger car crashes. No reduction in 
fire-related fatalities was found; the 
force levels encountered in fatal fire 
crashes may generally exceed the levels 
set by the standard. Burn injuries may 
have been reduced, but the evidence is 
insufficient for definitive conclusions. 

¢ For light trucks built after FMVSS 
301 took effect, no reduction in fires was 
found, either for all police reported 
crashes, or for fatal crashes, alone. It is 
possible that the pre-existing design and 
location of fuel system components 
afforded greater impact protection for 
light trucks than for passenger cars. 

¢ Data on fires in school bus crashes 
were too sparse to permit an assessment 
of the effect of FMVSS 301. 

© Older vehicles are more likely to 
experience fire crashes than new 
vehicles. One reason for this is believed 
to be the general degradation and 
weakening of vehicle structures and 
components over time. 

© The fire rate in fatal passenger car 
crashes has increased significantly 
during 1975-1988. An increased 
proportion of older cars in the 
population is believed to be a principal 
reason behind this increase. Vehicle 
downsizing does not appear to be an 
important factor since fire rates did not 
vary with vehicle weight. 

° In police accident data, burn 
injuries cannot be distinguished from 
injuries caused by impact forces. Since 
both fire risk and injury severity 
increase with increasing impact forces, 
the role of fire in injury causation 
cannot be determined. 

e FMVSS 301 has added § 9.70 (in 
1988 dollars) to the lifetime cost of 
owning and operating a passenger car. 
Corresponding costs for light trucks, 
small (Type I) school buses, and 
conventional (Type I) school buses are 
$30, $25.60, and $234, respectively. 

NHTSA seeks public review of the 
evaluation study and invites reviewers 
to submit comments. It is requested but 
not required that 10 copies of comments 
be submitted. 

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose, in the 
envelope with their comments, a self- 





addressed stamped postcard. Upon 
receiving the comments, the docket 
supervisor will return the postcard by 
mail. 
(15 U.S.C. 1392, 1401, 1407; delegation of 
authority at 49 CFR 1.50 and 501.8.) 

Issued on: February 19, 1991. 
Donald Bischoff, 
Associate Administrator for Plans and Policy. 
[FR Doc, 91-4289 Filed 2-22-91; 8:45 am} 
BILLING CODE 4910-59-M 


49 CFR Part 571 
[Docket No. 91-09; Notice 01] 
RIN 2127-AD 04 


- Federal Motor Vehicle Safety 
Standards; Brake Hoses 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to 
remove paragraphs $12 and 13 which 
exclude certain brake hose, fittings and 
assemblies from the standard's labeling 
requirements in $5.2,57.2 and$9.1._ 
NHTSA is proposing to delete $12 and 
13 because they are generally 
redundant. Most of their provisions exist 
also in the labeling requirements located 
elsewhere in the standard. Also, since 
$12 and 13 are inconsistent in some 
respects with the standard’s labeling 
requirements, NHTSA seeks to 
eliminate these inconsistencies by 
removing S12 and 13. 

This notice also proposes other 
amendments to the labeling 
requirements. 


DATES: Comment closing date: April 11, 
1991. 

Proposed effective date: On or before 
August 26, 1991. 


aDpreESSES: Comments should refer to 
the docket number and notice number 
and be submitted in writing to: Docket 
Section, National Highway Traffic 
Safety Administration, room 5109, 400 
Seventh Street, SW., Washington, DC, 
20590, Telephone: (202) 366-5267. Docket 
hours are 9:30 a.m. to 4 p.m. Monday 
through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Vernon Bloom, NRM-11, Office of 
Vehicle Safety Standards, National 
Highway Traffic Safety Administration, 
400 Seventh Street, SW., Washington, 
DC, 20590. Telephone: (202) 366-5277. 
SUPPLEMENTARY INFORMATION: This 
notice proposes to remove paragraphs 
$12 and 13 from Standard 106 to 


- improve the clarity of the labeling 


requirements of the standard, and 
proposes other labeling amendments. 
$5.2, $7.2 and $9.1 of the standard 
specify that certain information (e.g., 
size, manufacturer identification) must 
be labeled on new hose, end fittings and 
assemblies for hydraulic, air, and 


- vacuum systems, respectively. 


Exclusions of certain hose, fittings and 
assemblies from the labeling 
requirements are found in $5.2, 7.2 and ° 
9.1. Exclusions are also found in $12 and 
13. 

The exclusions of $12 and 13 
generally reflect the exclusions of $5.2, 
7.2 and 9.1, and are therefore redundant 
to a degree. Further, to the extent $12 


- and 13 are also in some respects 


inconsistent with the standard's labeling 
requirements, NHTSA seeks to 
eliminate these inconsistencies by 
removing $12 and 13. 


Background 

To provide a context for discussion of 
$12 and 13, it is necessary to discuss 
how those paragraphs have changed 
from when they first appeared in the 
standard. 


Paragraph $12 of Standard 106 currently 
states: Notwithstanding any other provision 
of this standard, a brake hose assembly shall 
meet each requirement of this standard, 
except that the assembly may be constructed 
of brake hose which meets-every requirement 
of the standard for hose other than the hose 
labeling requirements of $5.2, $7.2, and S9.1, 
and the assembly may be constructed of end 
fittings which meet every requirement of the 
standard for end fittings other than the end 
fitting labeling requirements of $5.2, $7.2, and 
$9.1. 


Paragraph S12 was added to Standard 
106 in 1974, shortly after the agency first 
established comprehensive labeling 
requirements for brake hose, end 
fittings, and assemblies. The labeling 
requirements became effective on 
September 1, 1974 for brake hoses and 
reusable end fittings; on March 1, 1975 
for assemblies; and on September 1, 
1975 for motor vehicles. Under the 
labeling scheme, hoses and end fittings 
had to bear the requisite labeling to be 


‘made into an assembly. All assemblies 


had to be labeled by means of a band, 
except assemblies “assembled and 
installed by a vehicle manufacturer in 
vehicles manufactured by him,” which 
were excluded from labeling 
requirements. 

Shortly after issuance of the labeling 
requirements, the agency became aware 
that some assembly manufacturers 
misunderstood what actions were 
permitted after the effective date of the 
standard. As a result of the 
misunderstanding, these manufacturers 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Proposéd Rules 


‘ did not take timely steps to deplete their 


inventory of unlabeled hose and end 
fittings before the effective date. 


Because the only nonconformance with 


Standard 106 was a minor one about 
labeling, the agency believed relief was 
appropriate to enable these 
manufacturers to deplete their 
inventories of unlabeled parts. The 
agency therefore added $12 to the 
standard, to permit, for a limited time, 
the manufacturing of brake hose 
assemhk:+s with hose and end fittings 
that did not meet the labeling . 
requirements. (39 FR 39725; November 
11, 1974.) As originally issued, $12 had a 
heading that applied $12 to assemblies 
manufactured from March 1, 1975 to 
August 31, 1975. 

In 1975, the agency extended the 
effective date of $12 until August 31,. 
1976, and added paragraph $13 to the 
standard. 


Paragraph $13 of Standard 106 currently 
states: Notwithstanding any other provision 
of this standard, a vehicle to which this 
standard applies shall be equipped with 
brake hose, brake hose end fittings, and 
brake hose assemblies.that meet each 
requirement of this standard, with the 
following exceptions: 

(a) The vehicle may be equipped with 
brake hose that meets.every requirement of 
the standard for hose other than the hose 
labeling requirements of $5.2,.S7.2, and $9.1; 

(b) The vehicle may be equipped with end 
fittings that meet every requirement of the 
standard for end fittings other than the end 
fitting labeling requirements of $5.2, $7.2, and 
$9.1; and 

(c) The vehicle may be equipped with 
brake hose assemblies that meet every 
requirement of the standard for assemblies 
other than the assembly labeling 
requirements of $5.2, $7.2, arid S9.1. 


The purpose of $13 was to permit 
vehicle manufacturers to exhaust stocks 
of unlabeled hose, end fittings, and 
unbanded assemblies that complied 
with Standard 106 in all aspects except 
for the labeling requirements. (S13 
provides similar relief to vehicle 
manufacturers as that provided to 
assemblers by $12.) When S13 was 
originally issued, it had a heading that 
applied the paragraph to vehicles 
manufactured from September 1, 1975 to 
August 31, 1976. (40 FR 38159; August 27, 
1975.) 

In 1976, Standard 106's labeling 
requirements underwent extensive 
revisions. NHTSA added a provision 
that general hose labeling about size 
and the identity of the manufacturer 
need not’be present on hose after the- 
hose becomes part of an. assembly or 
installed in a motor vehicle. (41 FR 
28505; July 12, 1976.) In November 1976, 
NHTSA responded to petitions for a . 
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further extension of $12 and 13. NHTSA 
amended $12 and 13 by deleting the 
language that limited the effect of those 
paragraphs to only hose, fittings and 
assemblies manufactured within a 
certain period. The agency believed 
remaining unlabeled components should 
be permitted to be used. Moreover, 
NHTSA stated, “Because the agency has 
granted petitions to commence 
rulemaking to delete the assembly- 
labeling requirements that are mainly at 
issue here, it is concluded that the 
relaxation of the labeling requirements 
for assemblies and vehicles should be > 
indefinite.” (41 FR 52055; November 26, 
1976.) 

The quoted language indicates that 
the November 1976 notice itself did not 
delete the requirements. The notice 
relaxed the requirements pending a 
separate action to delete them. 

The further action commenced one 
month later, December 1976, when 
NHTSA proposed new assembly 
labeling requirements (41 FR 56835; 
December 30, 1976.) The proposals were 
adopted in 1978 (43 FR 22360; May 25, 
1978}. In the rule, NHTSA deleted the 
labeling requirements for assemblies 
made with renewable or reusable end 
fittings, and permitted assemblies that 
used permanently attached end fittings 
to be labeled by marking a fitting, an 
easier method than banding. In the 
notice for the final rule. NHTSA viewed 
narrowly S12 and 13. The agency stated: 
“T]he [1976] revision of paragraphs S12 
and S13 permits the indefinite use in 
new vehicles of hose assemblies 
manufactured prior to the effective date 
of the labeling requirements for 
assemblies. This does not mean that 
new hose, end fittings and assemblies 
produced after specific effective dates 
de not have to meet the labeling 
requirements of the standard.” 43 FR at 
22362. 


Current Labeling Requirements 


The agency has regarded S5.2, 7.2 and 
9.1 as the pertinent requirements when 
interpreting or amending the labeling 
requirements of Standard 106, Although 
labeling requirements for some 
assemblies, fittings, and hoses were 
deleted in 1978, other components are 
still subject to 5.2, 7.2 and 9.1. The 
following discussion summarizes the 
current labeling requirements. 

Assemblies. Standard 106 (S5.2.4, 
7.2.3, 9.1.3) requires assemblies using 
crimped or swaged end fittings, “except 
those assembled and installed by a 
vehicle manufacturer in vehicles 
manufactured by him,” to be labeled by 
means of a band or by marking at least 
one end fitting of the assembly. 
(“Crimped or swaged end fittings” is 


used here to include fittings on vacuum 
tubing assemblies attached by heat 
shrinking or dimensional interference 
fit.) Standard 106 does not have labeling 
requirements for assemblies made with 
reusable or renewable end fittings. 
(Renewable end fittings are attached by 
a sacrificial sleeve or ferrule.} 

End fittings. Standard 106 requires 
reusable and renewable end fittings to 
be labeled. The standard excludes from 
the labeling requirements fittings that 
are attached by deformation of the 
fitting about the hose by crimping or 
swaging. (S7.2.2, 9.1.2) 

Hose. Standard 106 requires hydraulic 
brake hose to be marked with stripes, 
unless the hose is manufactured for use 
only in an assembly whose end fittings 
prevent its installation in a twisted 
orientation in the vehicle. (S5.2.1) The 
striping requirement is intended to 
prevent twisted installation of the hose 
in the vehicle. Twisting can lead to 
fatigue and early failure of the assembly 
in operation. 43 FR at 22362 

The standard also has general 
labeling requirements that apply to 
hydraulic, air and vacuum hoses (S5.2.2, 
7.2.1. 9.1.1). 


Deletion of $12 and S13 


NHTSA is proposing to delete S12 and 
13 because they are generally 
redundant. Most of their provisions 
appear also in the labeling requirements 
of $5.2, 7.2 and 9.1. 

Moreover, $12 and 13 are not entirely 
consistent with $5.2, 7.2 and 9.1 in three 
respects, described below. Because of 
this inconsistency, there could be some 
confusion about the effect of S12 and 13 
on the labeling requirements. 

First, $5.2, 7.2 and 9.1 provide 
assembly manufacturers using 
permanently attached fittings the option 
of marking a fitting to meet assembly 
labeling requirements. S12 permits the 
use of unlabeled fittings in assemblies. 
There may be a question whether, under 
$12, an assembly manufacturer who 
chooses not to band its assembly need 
not label the assembly (i.e., the fitting). 

The agency believes the assembly 
(i.e., the fitting) should be labeled. 
Standard 106 requires assemblies to be 
labeled with the manufacturer's 
identification because the information 
facilitates the agency’s enforcement 
efforts, and labeling would not be 
impractical (as with assemblies using 
reusable or renewable fittings, where 
the assembler’s label can be 
subsequently lost or misapplied). 
NHTSA believes any doubt about the 
effect of S12 on $5.2, 7.2 and 9.1 can and 
should be removed by deleting S12. 

Second, $7.2 and 9.1 require reusable 
and renewable end fittings to be 
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labeled, but not assemblies made with 
such fittings. If an assembler produces a 
reusable end fitting and manufactures it 
into an assembly, there may be a 
question whether, under S12, the fitting 
is required to be labeled. 

NHTSA's view is that the labeling is 
required. The labeling information 
(about the size of the fitting and the 
identity of the manufacturer} reduces 
the likelihood of mismatch problems 
between hoses and the fitting if the 
fitting is reused, and assists NHTSA’s 
enforcement efforts. Any ambiguity 
about the requirement to label fittings 
can and should be removed by deleting 
$12 and 13. 

Third, $5.2.2 requires hydraulic hose 
to be striped. There may be a question 
whether S12 relaxes the striping 
requirement if the hose is part of an 
assembly. 

The agency's view is that the stripes 
are required. NHTSA’s longstanding 
position is that stripes are appropriate 
for all assembled hoses except hoses 
with certain fittings that make twisted 
installation unlikely. 43 FR at 22362. 
Stripes are needed to ensure that the 
assembly is installed correctly 
(untwisted) in a vehicle. Removing S12 
should remove any uncertainty that S12 
may have caused. 


Additional Changes 


In addition to removing S12 and 13, 
the agency also proposes several 
labeling changes to the standard. 

First, NHTSA proposes a $5.2.1 be 
amended to apply the strip 
requirement only to bulk ik hose and hose 
installed in an assembly. Thus, the 
requirement would not apply to hose 
that has been installed in a vehicle. 
NHTSA believes that once the hose is 
installed, the purpose for the stripes is 
fulfilled. 


Second, the agency proposes to 
amend $5.2.4, 7.2.3 and 9.1.3 to remove 
the requirement that an assembly must 
be assembled by the vehicle 
manufacturer to be excluded from the 
assembly labeling requirements. 
Assemblies installed in new vehicles 
need not bear a label because the 
vehicle certification and identification 
information serves to certify and 
identify the hose assembly. NHTSA 
believes it would make no difference 
whether the vehicle manufacturer itself 
produced the assembly. 

Third, the agency proposes to slightly 
modify the last sentence of the 
introductory paragraph of S5.2.2, 7.2.1, 
and 9.1.1 to make clear that the 
information need not be present on hose 
that is sold ae part of a brake hose 
assembly for a motor vehicle. 
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Impact Analyses ~ 

NHTSA has concluded that this 
proposal does not qualify as.a “major 
rule” within the meaning of Executive 
Order 12291, and that this proposal is 
not “significant” within the meaning of 
the Department of Transportation's 
regulatory procedures. NHTSA has 
further determined that the effects of 
this rulemaking are minor and that 
preparation of.a full preliminary 
regulatory evaluation is not warranted. 
If adopted, the amendments that would - 
clarify the labeling requirements for 
hoses, fitting and assemblies would not 
significantly affect manufacturers 
because NHTSA believes the 
components are currently being 
produced with the correct labeling. The 
amendments that would modify the 
striping requirements for hose and 
labeling assemblies would only slightly 
modify present requirements by 
relieving present restrictions. The 
agency does not anticipate that 
manufacturers would be significantly 
affected. 

NHTSA has considered the effects of 
this rulemaking action under the 
Regulatory Flexibility Act. I hereby 
certify that it would not have a 
significant economic impact on a 
substantial number of small entities. 
Any manufacturer of brake hoses, end 
fittings or assemblies that might qualify” 
as a small entity under the Regulatory 
Flexibility Act could benefit slightly by 
the proposed amendment due to the 
clarification of the labeling 
requirements. However, the agency does 
not believe the amendment would result 
in significant cost impacts for 
manufacturers since it appears hoses, 
end fittings and assemblies are currently 
being produced with the correct 
labeling. The agency believes there 
would not be a significant impact on the 
cost of vehicles, and that small 
organizations and governmental 
jurisdictions that purchase motor 
vehicles would not be significantly - 
affected by the proposed amendment 


Environmental effects 


NHTSA has analyzed this rulemaking 
action for the purposes of the National 
Environmental Policy Act. The agency 
has determined that implementation of 
this action would not have any 
significant impact on the quality of the 
human environment. 

Federali 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 

‘ 12612, and it has been determined that 
the proposed rulemaking does not have 


sufficient federalism implications to - 
warrant the preparation of a Federalism 
Assessment. 


Comments 


‘NHTSA solicits public comments on 


this notice. It is requested, but not 
required, that commenters provide 10 
copies of written comments and two 
copies of films, tapes, and other 
materials. 

All comments must not exceed 15- 
pages in length. (49 CFR 553.21) 
Necessary attachments may be 
appended to these submissions without 
regard to the 15-page limit. This 
limitation is intended to encourage 
commenters to detail their primary 
arguments in a concise fashion. 

If a commenter wishes to submit 
certain:information under a claim of 
confidentiality, three copies of the . 
complete submission, including 
purportedly confidential business 
information, should be submitted to the 
Chief Counsel, NHTSA, at the street 
address given above, and seven copies 
from which the purportedly confidential 
information has been deleted should be 
submitted to the Docket Section. A 
request for confidentiality should be 


‘accompanied by a cover letter setting 


forth the information specified in the - 
agency's confidential business 
information regulation. 49 CFR part 512. 

All comments received before the 
close of business on the comment. 
closing date indicated above for the 
proposal will be considered, and will be 
available for examination in the docket 
at the above address both before and 
after that date To the extent possible, 
comments filed after the closing date 
will also be considered. Comments 
received too late for consideration in 
regard to the final rule will be 
considered as suggestions for further 
rulemaking action. Comments on the 
proposal will be available for inspection 
in the docket. The NHTSA will continue 
to file relevant information as it 
becomes available in the docket after 
the closing date, and it is recommended 
that interested persons continue to 
examine the docket for new material. 

Those persons desiring to be notified 
upon receipt of their comments in the: ~ 
rules docket should enclose a self- 
addressed, stamped postcard in the 
envelope with their comments. Upon 
receiving the comments, the docket 
aopecvient will return the postcard by 
ma 


Regulatory Information Number 


A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
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Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN 
contained in the heading of this 
document can be used to cross-reference 
this action with the Unified Agenda. 


List of Subjects in 49 CFR Part 571 


Imports, Motor vehicle safety, Motor 
vehicles. 


In consideration of the foregoing, 
NHTSA proposes to amend 49 CFR part 
571 as follows: 


PART 571—{AMENDED] 


1. The authority citation for part 571 
would continue to read as follows: 


Authority: 15 U.S.C. 1392, 1401, 1403, 1407; 
delegation of authority at 49 CFR 1.50. 


§ 571.106 [Amended] 


2. Paragraph S5.2.1 would be revised 
to read as follows: 

* * * * * 

5.2.1 Each hydraulic brake hose, except 
hose sold as part of a motor vehicle, shall 
have at least two clearly identifiable stripes 
of at least one sixteenth of an inch in width, . 
placed.on opposite sides of the brake hose 
parallel to its longitudinal axis. One stripe 
may be interrupted by the information 
required by S5.2.2, and the other stripe may 
be interrupted by additional information at 
the manufacturer's option. However, 
hydraulic brake hose manufactured for use 
only in an assembly whose end fittings 
prevent its installation in a twisted 
orientation in either side of the vehicle, need 
not meet the requirements of S5.2.1. 


* * * * * 


3. The introductory text of paragraph 
S5.2.2 would be revised to read as 
follows: — . 

$5.2.2 Each hydraulic brake hose shall 
be labeled, or cut from bulk hose that is 
labeled, at intervals of not more than 6 
inches, measured from the end of one 
legend to the beginning of the next, in 
block capital letters and numerals at 
least one-eighth of an inch high, with the 
information listed in paragraphs {a) 
through (e) of this section. The 
information need not be present on hose 
that is sold as part of a brake hose 
assembly or a motor vehicle. 


* * * * * 


4. The introductory text of paragraph 
§5.2.4 would be revised to read as 
follows: 

$5.2.4 Each hydraulic brake hose 
assembly, except those sold as part of a. 
motor vehicle, shall be labeled by means 
of a band around the brake hose 
assembly as specified in this paragraph. 
or, at the option.of the manufacturer, by. 
means of labeling as specified in $5.2.4.1 
The band may at the manufacturer's 
option:be attached so as to move freely. 
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along the length of the assembly, as long 
as it is retained by the end fittings. The 
band shall be etched, embossed, or 
stamped in block capital letters, 
numerals or symbols at least one-eighth 
of an inch high, with the following 
information: 

5. The introductory text of paragraph 
$7. 2.1 would be revised to read as 
follows: 

$7.2.1 Hose. Each air brake hose shall 
be labeled, or cut from bulk hose that is 
labeled, at intervals of not more than 6 
inches, measured from the end of one 
legend to the beginning of the next, in 
block capital letters and numerals at 
least one-eighth of an inch high, with the 
information listed in paragraphs (a) 
through (e) of this section. The 
information need not be present on hose 
that is sold as part of a brake hose 
assembly or a motor vehicle. 

6. The introductory text of paragraph 
S7.2.3 would be revised to read as 
follows: 

$7.2.3 Assemblies. Each air brake 
hose assembly made with end fittings 
that are attached by crimping or 
swaging, except those sold as part of a 
motor vehicle, shall be labeled by means 
of a band around the brake hose 
assembly as specified in this paragraph 
or, at the option of the manufacturer, by 
means of labeling as specified in 
S7.2.3.1. The band may at the 
manufacturer's option be attached so as. 
to move freely along the length of the 
assembly, as long as it is retained by the 
end fittings. The band shall be etched, 
embossed, or stamped in block capital 
letters, numerals or symbols at least 
one-eighth of an inch high, with the 
following information: 

7. The introductory text of paragraph 
S9.1.1 would be revised to read as 
follows: 

S9.1.1 Hose: Each vacuum brake hose 
shall be labeled, or cut from bulk hose 
that is labeled, at intervals of not more 
than 6 inches, measured from the end of 
one legend to the beginning of the next, 
in block capital letters and numerals at 
least one-eighth of an inch high, with the 
information listed in paragraphs (a) 
through (e) of this section. The 
information need not be present on hose 
that is sold as part of a brake hose 
assembly or a motor vehicle. 

8. The introductory text of paragraph 
$9.1.3 would be revised to read as 
follows: 

$9.1.3 Assemblies. Each vacuum 
brake hose assembly made with end 
fittings that are attached by crimping or 


swaging and each plastic tube assembly 
made with end fittings that are attached 
by heat shrinking or dimensional 
interference fit, except those sold as 
part of a motor vehicle, shall be labeled 
by means of a band around the brake 
hose assembly as specified in this 
paragraph or, at the option of the 
manufacturer, by means of labeling as 
specified in $9.1.3.1. The band may at 
the manufacturer's option be attached 
so as to move freely along the length of 
the assembly, as long as it is retained by 
the end fittings. The band shall be 
etched, embossed, or stamped in block 
capital letters, numerals or symbols at 
least one-eighth of an inch high, with the 
following information: 

9. Paragraphs $12 and S13 would be 
removed. 


Issued on February 19, 1991. 
Barry Felrice, 
Associate Administrator for Rulemaking. 
[FR Doc. 91-4316 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-59-M 


49 CFR Part 575 
[Docket No. 25; Notice 63] 
RIN 2127-AD68 


Consumer Information Regulations; 
Uniform Tire Quality Grading 
Standards: Vehicles in Treadwear 
Convoys 


AGENCY: National Highway’ Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Uniform Tire Quality 
Grading Standards (UTQGS) specify 
detailed testing procedures for 
generating consumer information about 
the treadwear, traction, and temperature 
résistance of passenger car tires. The 
treadwear grading procedures now only 
permit testing of passenger car tires on 
rear-wheel drive passenger cars. This 
notice proposes amending the treadwear 
testing procedures to permit the use of 
front-wheel drive passenger cars and 
the use of light trucks, vans, and 
multipurpose passenger vehicles. The 
agency concludes that this proposal 
would result in the use of test vehicles 
that more accurately reflect the types of 
vehicles currently produced. This 
proposal would also provide treadwear 
evaluators with greater flexibility in 
obtaining vehicles. 
DATES: Comments on this notice must be 
received on or before April 11, 1991. 
Effective date: The amendments 
would become effective on or before 
March 27, 1991. 
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ADDRESSES: Al] comments on this notice 
should refer to Docket No. 25; Notice 63 
and be submitted to the following: 
Docket Section, room 5109, National 
Highway Traffic Safety Administration, 
400 Seventh Street, SW., Washington, 
DC 20590 (Docket hours 9:30 a.m. to 4 
p.m.) 

FOR FURTHER INFORMATION CONTACT: 
Mr. Nelson Gordy, Office of Market 
Incentives, National Highway Traffic 
Safety Administration, 400 Seventh 
Street, SW., Washington, DC 20590. 
Telephone: (202) 366-4797. 


SUPPLEMENTARY INFORMATION: The 
Uniform Tire Quality Grading Standards 
(UTQGS) require manufacturers or 
brand name owners of passenger car 
tires to-provide consumers with 
information about their tires’ 
performance relative to other tires in 
terms of treadwear, traction, and 
temperature resistance. (49 CFR 
575.104). The purpose of the treadwear 
grades is to aid consumers in the 
selection of new tires by informing them 
of the relative amount of expected tread 
life for each tire offered for sale. This 
allows the tire purchaser to compare 
passenger car tires based on tread life. 
Although these treadwear grades are 
not intended to be used to predict the 
actual mileage that a particular tire will 
achieve, they must be reasonably 
accurate to help consumers choose 
among tires based on their relative tread 
life. 

Extensive procedures for treadwear 
testing are set forth in 49 CFR 575.104(e). 
Under a recent amendment to these 
regulations to reduce variability, each 
tire in a treadwear convoy must be 
driven at each wheel position for an 
equal distance. (55 FR 47765, November 
15, 1990). The regulations further specify 
that only rear-wheel drive passenger 
cars can be used in the testing to 
determine treadwear grades. 
(575.104(e)(1)(iv)). 

The UTQGS requires the use of rear- 
wheel drive passenger cars because 
most vehicles were of this type when the 
regulations were initially issued. This 
contrasts with the types of vehicles now 
being manufactured. Based on NHTSA’s 
data base for vehicle fuel economy 
regulations, approximately 80 percent of 
all model year 1989 passenger cars have 
front-wheel drive. In addition, the 
overall light duty vehicle fleet includes a 
steadily increasing percentage of light 
trucks, vans, and other multipurpose 
passenger vehicles (MPVs). 

Given these facts and the substantial 
percentage of light trucks equipped with 
passenger car tires, the agency has 
tentatively decided to amend the 
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treadwear grading procedures to permit 
treadwear convoys to consist of vehicles 
other than rear-wheel drive passenger 
cars. The agency is proposing to amend 
§ 575.104{e}(1)(iv) to permit the use of 
front-wheel drive passenger cars and 
light trucks, vans and other mpvs. The 
agency believes that these amendments 
would result in the use of test vehicles 
that more accurately reflect the types of 
vehicles being manufactured and would 
permit greater flexibility for treadwear 
evaluators in obtaining vehicles. This 
notice first discusses the proposal to 
allow the use of front-wheel drive 
passenger cars and then the proposal to 
allow the use of light trucks, vans, and 
other mpvs. 


Front-Wheel Drive Passenger Cars 


As mentioned above, the treadwear 
grading procedures currently permit the 
use of only rear-wheel drive passenger 
cars for treadwear convoys. However, 
passenger cars now being manufactured 
are predominantly front-wheel drive. 
For model year 1989, approximately 80 
percent of passenger cars were front- 
wheel drive. As a result, test evaluators 
have had difficulties in obtaining 
affordable vehicles for treadwear 
testing, especially rear-wheel drive 
passenger cars equipped with 13-inch 
diameter tires. The only rear-wheel 
drive cars with 13-inch diameters now 
being produced are expensive high 
performance sports cars. Thus, to test 
13-inch tires, the treadwear testing 
companies have to purchase expensive 
cars or maintain out-of-production, high 
mileage vehicles such as Chevettes and 
Pintos. Additional problems with 
permitting only rear-wheel drive cars 
may result as the out-of-production cars 
become more economically 
impracticable to maintain. In contrast, 
many new relatively inexpensive front- 
wheel drive passenger cars can be 
equipped with 13-inch diameter tires. 
The agency thus has tentatively decided 
that this proposal would provide greater 
flexibility to treadwear evaluators 
which may result in cost savings. In 
addition, the agency tentatively 
concludes that permitting testing on the 
more common front-wheel drive cars 
might facilitate the distribution of more 
useful treadwear information, since the 
information would be based on test 
results obtained from currently 
produced vehicles rather than out-of- 
production ones. Based on the above 
considerations, the agency is proposing 
to amend the treadwear testing 
procedures to permit testing on front- 
wheel drive passenger cars. 

Before proposing this amendment, the 
agency studied the feasibility of using 
front-wheel drive vehicles for treadwear 


testing. The agency's analysis of data 
indicates that treadwear rates of tires .. 
tested on rear-wheel drive cars do not 
significantly differ from those for tires 
tested on front-wheel drive cars. While 
initial tests indicated some variability of 
tire treadwear between tires tested on 
front-wheel drive as opposed to rear- 
wheel drive vehicles, the most recent 
tests which included controls to limit 
variability indicate that treadwear was 
not significantly different for tires tested 
on front-wheel drive as opposed to rear- 
wheel drive passenger cars. Statistical 
analysis of data from the later tests 
confirmed this thesis. (“Assessment of 
Front-Wheel Drive Vehicles for UTQGS 
Treadwear Testing,” Long and 
Associates, December 1989, Report No. 
DTNH22-89-B-02031; Memorandum, 
Parker to Felrice, March 8, 1990, 
“Assessment of Front-Wheel Drive 
Vehicles for UTQGS Treadwear 
Testing,” Docket No. 00-25-GR-272.) 
Because these later tests followed the 
recently adopted amendments requiring 
tire rotation to all wheel positions in a 
treadwear convoy, the agency believes 
that these tests more accurately reflect 
treadwear rates in treadwear convoys 
than the earlier tests. Therefore, based 
on these later tests, NHTSA tentatively 
concludes that there is no significant 
difference between the wear rates for 
tires on the front-wheel drive vehicles 
and those for tires on rear-wheel drive 
vehicles. 


Testing on Light Trucks, Vans, and 
Other Multipurpose Passenger Vehicles 


As mentioned above, the current 
treadwear grading procedures permit 
the use of only rear-wheel drive 
passenger cars for treadwear convoys. 
However, light trucks, vans, and other 
mpvs {i.e., sport utility vehicles) 
comprise an increasingly significant 
percentage of the light duty vehicle fleet. 
For instance, light trucks comprised 31 
percent of the light duty vehicle 
production for model year 1989. Further, 
approximately 67 percent of light trucks 
are equipped with passenger car tires. 
Accordingly, the agency tentatively 
concludes that the regulations should 
permit the use of these vehicles in 
treadwear convoys. 

Another reason to permit treadwear 
testing on light trucks stems from the 
recent amendments to the treadwear 
grading procedures that require each tire 
in a treadwear convoy to be rotated to 
each wheel position. Commenters on 
that proposal were concerned about 
difficulties with rotating tires to other 
vehicles in the convoy, especially with 
adjusting the tire’s loading for each 
wheel position. Permitting light trucks in 
treadwear convoys would appear to 
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reduce such problems because these 
vehicles accept a wider range of 
loadings and accommodate a wider 
range of tire sizes. (“An Evaluation of 
the Effect of Load and Pressure on Tire 
Treadwear,” Southwest Research 
Institute, June 1983, DOT HS-806-456.) 
For instance, the Chevrolet S-10 pickup 
truck may accommodate wheel 
diameters of 13 to 17 inches, although 
the 13-inch wheel would have to be 
specially made at minimal cost. 

As with the proposal to permit 
treadwear testing with front-wheel drive 
passenger cars, the agency studied 
whether treadwear of tires on light 
trucks were comparable to the 
treadwear on passenger cars. (“The Use 
of Front Wheel Drive and Multipurpose 
Vehicles in UTQGS Treadwear 
Testing,” D. Domeck, Smithers Scientific 
Services, Inc., Docket 00-25—-GR-264). 
An analysis of the data from this test led 
to the conclusion that grades obtained 
from different vehicles are not 
statistically different when the Course 
Monitoring Tire (CMT) and candidate 
tires are on vehicles of the same type. 
The report continued that cars, light 
trucks, and vans (all rear-wheel drive) 
can be used in the grading of tires so 
long as CMTs and candidate tires are on 
vehicles of the same type. 
(Memorandum: “Statistical Analysis of 

S Data,” July 7, 1986, Docket 00- 
25-GR-266). While the agency 
considered requiring each treadwear 
convoy to consist of vehicles of the 
same make and model, such a restriction 
would not be necessary given that the 
new amendments requiring the rotation 
of tires throughout the test convoy 
should control for differences in 
treadwear caused by different vehicles. 
Regulatory Impacts 

NHTSA has determined that this rule 
is not a major rule under Executive 
Order 12291 nor a significant rule within 
the meaning of the Department of 
Transportation's regulatory policies and 
procedures. A full regulatory evaluation 
is not required because the rule, if 
adopted, would have minimal economic 
impacts. The proposal would not impose 
any significant burdens. Instead, it 
would provide greater flexibility to 
treadwear evaluators. This flexibility 
might result in a cost savings if the 
adoption of the proposal resulted in, 
evaluators’ replacing older out-of- 
production cars with newer, less 
expensive front-wheel drive ones or 
more versatile light trucks. 

NHTSA has considered the effects of 
this rulemaking action under the 
Regulatory Flexibility Act. Based upon 
the agency's evaluation, I certify that 





this proposed rule would not have a 
significant economic impact on a 
substantial number of small entities. 
Tire manufacturers typically would not 
qualify as small entities. While some 
UTQGS testing organizations may be 
small entities, the agency does not 
believe that a substantial number of 
them would be small entities. This — 
amendment would also affect small 
businesses, small organizations, and 
small governmental units to the extent 
that these entities purchase tires. The 
preceding section reflects the agency’s 
assessment that this amendment would 
not have any significant cost effect on 
the industry, and therefore it would not 
result in a significant change in 
consumer prices. 

As it is required to do under the 
National Environmental Policy Act of 
1969, NHTSA has considered the 
environmental impact of this proposal 
and determined that this rule would not 
have any significant impact on the 
quality of the human environment. 

Further, this rulemaking action has 
been analyzed in accordance with the 
principles and criteria contained in 
Executive Order 12612. It has been 
determined that it would have no 
Federalism implication that warrants 
preparation of a Federalism report. 

Interested persons are invited to 
submit comments on the proposal. It is 
requested but not required that 10 copies 
be submitted. 

All comments must not exceed 15 
pages in length. (49 CFR 553.21). 
Necessary attachments may be 
appended to these submissions without 
regard to the 15-page limit. This 
limitation is intended to encourage 
commenters to detail their primary 
arguments in a concise fashion. 

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, three copies of the 
complete submission, including 
purportedly confidential business 
information, should be submitted to the 
Chief Counsel, NHTSA, at the street 
address given above, and seven copies 
from which the purportedly confidential 
information has been deleted should be 
submitted to the Docket Section. A 
request for confidentiality should be 
accompanied by a cover letter setting 
forth the information specified in the 
agency’s confidential business 
information regulation. 49 CFR part 512. 

All comments received before the 
close of business on the comment 
closing date indicated above for the 
proposal will be considered, and will be 
available for examination in the docket 
at the above address both before and 
after that date. To the extent possible, 
comments filed after the closing date 


will also be considered. Comments 
received too late for consideration in 


_ regard to the final rule will be 


considered as suggestions for further 
rulemaking action. Comments on the 
proposal will be available for inspection 
in the docket. The NHTSA will continue 
to file relevant information as it 
becomes available in the docket after 
the closing date, and it is recommended 
that interested persons continue to 
examine the docket for new material. 

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose a self- 
addressed, stamped postcard in the 
envelope with their comments. Upon 
receiving the comments, the docket 
supervisor will return the postcard by 
mail. 


List of Subjects in 49 CFR Part 575 
Consumer protection, Labeling, Motor 


vehicle safety, Motor vehicles, Rubber 
and rubber products, Tires. 


PART 575—CONSUMER 
INFORMATION REGULATIONS 


In consideration of the foregoing, 49 
CFR 575.104, Uniform Tire Quality 
Grading Standards would be amended 
as follows: 

1. The authority citation for part 575 
would continue to read as follows: 

Authority: 15 U.S.C. 1392, 1401, 1407, 1421, 
1423; delegation of authority at 49 CFR 1.50. 


§ 575.104 [Amended] 


2. Section 575.104(e)(1)(iv) would be 
revised to read as follows: 

(e).Treadwear grading conditions and 
procedures—{1) Conditions. 

(iv) A test convoy shall consist of two 
or four passenger cars, light trucks, or 
MPVs, each with a GVWR of 10,000 


pounds or less. 
2 * * * * 


Issued on: February 19, 1991. 
Barry Felrice, 
Associate Administrator for Rulemaking. 
[FR Doc. 91-4317 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-59-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 18 
RIN 1018-AB48 


Marine Mammals; Incidental Take 
During Specified Activities 
AGENCY: Fish and Wildlife Service, 


Interior. 
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_ ACTION: Proposed rule and notice of 


public meetings. 


SUMMARY: The Fish and Wildlife Service 
(Service) is proposing regulations that 
would authorize for the next five years 
the incidental, but not intentional, take 
of small numbers of walruses and polar 
bears during open water exploration for 
oil and gas in the Chukchi Sea adjacent 
to the coast of Alaska. 

Under provisions of the Marine 
Mammal Protection Act of 1972, as 
amended (Act), the taking of these 
marine mammals may be allowed only if 
the Director of the Service finds, based 
on the best scientific evidence available, 
that the total of such taking for the 5 
year period will have a negligible impact 
on these species and will not have an 
unmitigable adverse impact on the 
availability of these species for 
subsistence uses by Alaska Natives. If 
these findings are made, the Service is 
required to establish specific regulations 
for the activity that set forth: 

(1) Permissible methods of taking; (2) 
means of effecting the least practicable 
adverse impact on the species and their 
habitat and on the availability of the 
species for subsistence uses; and (3) 
requirements for monitoring and 
reporting. 

On March 30, 1990, Shell Western E & 
P Inc. (SWEPI) petitioned the Service for 
specific regulations to allow the 
incidental, but not intentional, take of 
small numbers of walruses and polar 
bears during oil and gas exploration in 
Alaska State waters and on the Outer 
Continental Shelf (OCS) during the open 
water season in the Chukchi Sea over 
the next 5 years: 

Through the preparation of a draft 
Environmental Assessment, the Service 
has proposed a finding that the total 
expected takings of wairuses and polar 
bears during open water oil and gas 
exploration would have a negligible 
impact on these species, and there 
would be no unmitigable adverse 
impacts on the availability of these 
species for subsistence uses by Alaska 
Natives. 


DATES: Comments on the proposed rule 
must be received by April 11, 1991. 


Public meetings on the proposed rule are 

scheduled as follows: 

1. March 4, 1991, 7 p.m., Anchorage, 
Alaska. 

2. March 12, 1991, 7 p.m., Barrow, 
Alaska. 

3. March 13, 1991, 7 p.m., Wainwright, 
Alaska. 

4. March 14, 1991, 7 p.m., Point Lay, 
Alaska. 

5. March 19, 1991, 7 p.m., Point Hope, 
Alaska. 





ADDRESSES: Written comments should 
be submitted by mail to Jon Nickles, 
Supervisor, Office of Marine Mammals 
Management, Fish and Wildlife Service, 
1011 East Tudor Road, Anchorage, AK 
99503. Comments may also be hand 
delivered to the Office of Marine 
Mammals Management, Fish and 
Wildlife Service, 1011 East Tudor Road, 
room 142, Anchorage, Alaska; comments 
and materials received in response to 
this proposal will be available for public 
inspection at this address during normal 
working hours of 8 a.m. to 4:30 p.m., 
Monday through Friday. 
The public meetings will be held at the 
following locations: 

1. Anchorage—Large Conference 
Room, First Floor, Regional Office, 
Fish and Wildlife Service, 1011 East 
Tudor Road, Anchorage, Alaska 
99503. 

2. Barrow—North Slope Borough 
Assembly Room, Barrow, Alaska 
99723. 

3. Wainwright—Robert James 
Community Center, Wainwright, 
Alaska 99782. 

4. Point Lay—Point Lay Community 
Center, Point Lay, Alaska 99759. 

5. Point Hope—Kaglai Center, Point 
Hope, Alaska 99766. 

FOR FURTHER INFORMATION CONTACT: 
Mimi Hogan, Marine Mammals 
Management, Fish and Wildlife Service, 
1011 East Tudor Road, Anchorage, AK 
99503, 907-786-3599. 

SUPPLEMENTARY INFORMATION: 


Background 

Section 101(a)(5) of the Act gives the 
Secretary of the Interior (Secretary) 
authority to allow, on request by U.S. 
citizens (as defined in 50 CFR 18.27(c)) 
engaged in a specified activity (other 
than commercial fishing) in a specified 
geographical region the incidental, but 
not intentional, taking of small numbers 
of marine mammals. Permission may be 
granted for a period of 5 years or less. 

The taking of marine mammals may 
be allowed only if the Service finds, 
based on the best scientific evidence 
available, that the taking will have a 
negligible impact on the species or stock 
and will not have an “unmitigable 
adverse impact” on the availability of 
the species or stock for subsistence 
uses. Also, regulations must be 
published that include permissible 
methods of taking and other means to 
ensure the least practicable adverse 
impact on the species and its habitat 
and on the availability of the species for 
subsistence uses. These regulations 
must include requirements for 
monitoring and reporting. After final 
regulations are established, Letters of 


Authorization (LOA) may be issued to 
individual entities to conduct activities 
pursuantto the regulations. 

As a result of 1986 amendments to the 
Act, the Service on September 29, 1989, 
published a final rule (54 FR 40338- 
40350) amending 50 CFR 18.27 {i.e., 
Regulations governing small takes of 
marine mammals incidental to specified 
activities) that included, among other 
things, a revised definition of “negligible 
impact” and a new definition for 
“unmitigable adverse impact.” 
Negligible impact is now defined as “an 
impact resulting from the specified 
activity that cannot be reasonably 
expected to, and is not reasonably likely 
to, adversely affect the species or stock 
through effects on annual rates of 
recruitment or survival.” 50 CFR 
18.27(c). Unmitigable adverse impact 
means “an impact resulting from the 
specified activity (1) that is likely to 
reduce the availability of the species to 
a level insufficient for a harvest to meet 
subsistence needs by (i) causing the 
marine mammals to abandon or avoid 
hunting areas, (ii) directly displacing 
subsistence users. or (iii) placing 
physical barriers between the marine 
mammals and the subsistence hunters; 
and (2) that cannot be sufficiently 
mitigated by other measures to increase 
the availability of marine mammals to 
allow subsistence needs to be met.” Jd. 


Summary of Request 


On March 30, 1990, the Service 
received a request from SWEPI seeking 
promulgation of regulations to allow the 
incidental take of small numbers of 
Pacific walrus (Odobenus rosmarus 
divergens) and polar bear (Ursus 
maritimus) during oil and gas 
exploratory activities in Alaska State 
waters and on the OCS during the open 
water season in the Chukchi Sea 
adjacent to the coast of Alaska over the 
next 5 years. The open water season is 
defined as that period when sea ice does 
not cover the Chukchi Sea. Sea ice 
begins forming over the northern portion 
of the Chukchi Sea by late September or 
early October. By early November, the 
southern extent of the sea ice has 
usually covered the Chukchi Sea and 
entered the Bering Sea (Webster 1981, 
1982 in LaBelle et al. 1983). The open 
water season, which is assumed for 
analysis purpose to be represented by a 
90-day drilling or operating period (USDI 
1990), usually occurs between June 15 
and October 15. Although it is referred 
to as an open water season, broken pack 
ice exists within the open water zone. 
This ice is moving, floating ice which is 
dynamic due to wind and currents. The 
presence of floating ice requires ice 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Proposed Rules 


management activities during the open 
water season. 

SWEPI's request includes taking by 
incidental and unintentional harassment 
of marine mammals during pre-lease 
and post-lease exploration for oil and 
gas resources in Alaska State waters 
and on the OCS. They are requesting 
takes by harassment, and do not 
anticipate any lethal takes. The Act 
defines “take” as harass, hunt, capture 
or kill, or attempt to harass, hunt, 
capture, or kill any marine mammal. The 
petition does not request promulgation 
of regulations for incidental taking from 
development or production activities. 
Activities likely to be conducted include 
geological and geophysical surveys, 
drilling of Continental Offshore 
Stratigraphic Test Wells, and 
exploratory drilling for oil and gas 
together with associated support 
activities. Although SWEPI believes that 
oil and gas exploratory activities will 
not result in any incidental taking, 
potential sources for incidental taking 
would include noise, unpermitted 
discharge (oil spill), and physical 
obstruction. Excluded from the 
geographic and seasonal scope of the 
application is the area within the 
Chukchi Sea spring lead system when it 
is identifiably intact as a marine 
mammal migratory corridor (SWEPI 
Petition 1990). The lead system in the 
Chukchi Sea is located in the shear zone 
between the shorefast ice and offshore 
pack ice. Leads (linear open water 
areas) and polynyas (nonlinear open 
water areas) are formed when wind and 
currents direct the pack ice offshore. 
The Chukchi Polynya is a recurring 
polynya and associated lead system that 
appears in March and April, originating 
south of Point Hope. This polynya often 
provides the only open water habitat 
available in early spring before any 
major deterioration of the pack ice 
occurs. The petition states that SWEPI, 


‘ at this time, does not intend to conduct 


any exploratory drilling or seismic 
operations within the spring lead system 
during the excluded period. 

On August 10, 1990, the Service 
published in the Federal Register a 
notice of receipt of request for 
rulemaking and request for information 
(55 FR 32651). Comments were to be 
received no later than September 24, 
1990. Comments were received from the 
Minerals Management Service, the 
Alaska Department of Fish and Game, 
the North Slope Borough, two oil and 
gas industry groups, four environmental 
groups, and four other interested parties. 
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Summary of Proposed Rule 

The Service proposes to allow an 
incidental take of polar bears and 
walruses in the Chukchi Sea from 1991- 
1996 by individuals who are conducting 
pre-lease and post-lease oil and gas 
exploratory activities. Incidental take 
regulations will be in effect during the 
open water season which will be 
defined as that period from June 15 to 
October 15. Activities will not be 
allowed when walrus are concentrated 
in the spring lead system. Each year the 
Service will determine when the spring 
migration of walrus is no longer 
dependent on the spring lead system 
and will notify the exploration 
companies and the Native communities 
when it has made this determination. 
Depending on the variability of ice 
conditions, the start-up date may be 
after June 15 and in some rare years 
could occur before June 15. For those 
years when ice conditions warrant 
continuing exploration activities past 
October 15, the operator may apply in 
writing to the Service’s Alaska Regional 
Director for an extension of the 
incidental take authorization. 

The proposed regulations include 
requirements for monitoring and 
reporting and measures to effect the 
least practicable adverse impact on 
these species and their habitat and on 
the availability of these species for 
subsistence uses. The regulations are 
proposed based on a finding that 
exploration in the Chukchi Sea may 
involve the taking (by harassment) of 
the two aforementioned species of 
marine mammal. However, the Service 
believes that the total impact of the 
taking will have a negligible impact on 
the species and on the availability of the 
species for subsistence uses. All 
activities must be conducted in a 
manner that minimizes adverse effects 
on the species and their habitat. The 
proposed regulations require those who 
request a LOA to submit a plan to 
monitor the effects on walruses and 
polar bears that are present during 
exploratory activities. The plan and the 
person or persons designated to observe 
and record the effects of exploration 
activities must be approved by the 
Service. Also, the applicants must 
identify what measures have been taken 
to minimize any adverse impacts on the 
availability of marine mammals for 
“subsistence uses if the activity takes 
place in or near a traditional 
subsistence hunting area. Each request 
will be evaluated on the specific activity 
and the specific location, and each LOA 
will identify allowable methods or 
conditions that are specific to that 
activity and location. A report on all 


exploration and monitoring activities 
must be submitted to the Service within 
90 days after the completed activity. A 
notice of issuance of LOAs will be 
published in the Federal Register. As 
prescribed in 50 CFR 18.27(f}, any LOAs 
proposed by the Service to be 
withdrawn or suspended, either on an 
individual or class basis, will be subject 
to public review unless the Service 
determines that an emergency exists 
which requires immediate action. 

ALOA must be requested by each 
group or individual conducting an 
exploratory activity where there is the 
likelihood of taking by harassment of 
either of the two species of marine 
mammals considered in this rule. The 
granting of each LOA would be based 
on a determination that the total level of 
taking by all applicants in any one year 
is consistent with the estimated level 
used to make a finding of negligible 
impact and a finding of no unmitigable 
adverse impacts. If the level of activity 
is more than anticipated, such as more 
support vessels or aircraft, more drilling 
units, or more miles of geophysical 
surveys, the Service would reevaluate 
its findings to determine if they continue 
to be appropriate. The individual LOAs 
would include monitoring and reporting 
requirements that are specific to each 
activity. 

Description of Activity 

SWEPI has supplied information on 
the kinds and the level of activities they 
expect to occur over the next five years. 
The Service has used this estimated 
level of activity as a basis for its 
findings. If requests for LOAs exceed 
the highest estimated level of activity, 
the Service would reevaluate its findings 
to determine if they continue to be 
appropriate before further LOAs are 
issued. 

Activities that are covered in the 
request are geophysical surveys, 
exploratory drilling, and support 
activities. Geophysical surveys are 
divided into two classes: deep seismic 
and shallow hazard. Both kinds of 
surveys use a “reflective” method to 
acquire data. Both include an energy 
source that generates a seismic signal, 
hydrophones that receive the signal, and 
electronic equipment on board a seismic 
vessel that amplifies and records the 
signal. Energy sources used in deep 
seismic surveys release bursts of 
compressed air or water. Sound sources 
in shallow hazard surveys operate at 
lower energy levels and generate less 
acoustic pressure than deep seismic 
surveys. 

The four principal forms of 
exploratory drilling structures currently 
in use or under development for Arctic 


exploration are artificial islands, 
bottom-founded structures, driliships, 
and semi-submersible vessels. 

The exploratory activities discussed 
in the-petition are currently being 
conducted in Arctic waters. Seismic 
surveys have been conducted in the 
Chukchi Sea since the mid-1960s. 
Exploratory drilling has been conducted 
in the Chukchi Sea since 1989. 

Marine seismic surveys operate only 
during the open-water season which is 
variable. In the southern Chukchi Sea, 
open water may occur between July and 
mid-November and in the northern 
Chukchi Sea, open water may occur 
between August and October. Seldom 
does the open-water period exceed 90 
days. The scope of the petition is limited 
to “open-water” seismic surveys and 
does not include any on-ice survey 
activity near spring lead systems. 
Seismic surveys and exploratory drilling 
will continue for at least the next seven 
to ten years. They will occur on tracts 
already leased and those offered in 
future lease sales. 

Over the next five years, pre-lease 
survey activity (deep seismic) will occur 
in unleased portions of the Chukchi Sea. 
Pre-lease surveys will likely be 
concentrated in the proposed sale areas 
during the open-water season. No 
estimates were provided by SWEPI for 
the number of trackline miles of pre- 
lease seismic surveys anticipated in the 
Chukchi Sea; however, another source 
(Amoco Production Company et al. 1989) 
has estimated that 4,000 trackline miles 
(6,436 kilometers) of surveys would be 
conducted for OCS Lease Sale 126. 
SWEPI estimates that the possible post- 
lease seismic survey activity for Lease 
Sale 109 may be somewhat greater than 
that estimated by the Minerals 
Management Service (USDI 1987), 7,979 
trackline kilometers over a period of 301 
days. The estimate for Sale 126 post- 
lease seismic surveys under the high 
case is about 9,600 trackline kilometers 
with about 7,100 trackline kilometers 
estimated under the base case (USDI 
1990b). 

Before drilling can begin, lessees must 
file an Outer Continental Shelf Plan of 
Exploration and Environmental Report 
with the Minerals Management Service 
as well as an Application for Permit to 
Drill. The Plan of Exploration is 
reviewed by the State of Alaska for 
consistency with the Alaska Coastal 
Management Program under the 
provisions of the Coastal Zone 
Management Act. 

In the Chukchi Sea, 350 blocks were 
leased as a result of OCS Lease Sale 
109. To date, three exploratory wells 
have been completed and another one 





started. The Final Environmental Impact 
Statement for Lease Sale 109 estimates 
that 29 exploratory and 40 delineation 
wells will be drilled under the high-case 
‘assumption from 1992 through 1996, the 
period the incidental take regulations 
would be in effect. The mean-case 
assumes 16 exploratory:and:23 
delineation wells over the same period. 
As few as two or as many as seven 
drilling units could be working in any 
given year in the Chukchi Sea. These 
estimates include both floating and 
bottom-founded drilling units. Sale 126, 
the next oil and gas lease sale for the 
Chukchi Sea OCS planning area, is 
scheduled for August 1991. The Draft 
Environmental Impact Statement for this 
lease sale estimates that under the high 
case 25 exploratory and 12 delineation 
wells will be drilled from 1992 through 
1996 (USDI 1990b). The mean case 
assumes 23 exploratory and 11 
delineation wells during the same 
period. The cumulative case for the 
arctic region, including lease sales from 
the Beaufort Sea, Chukchi Sea, and 
Hope Basin Planning Areas, assumes a 
total of 68 exploratory and delineation 
wells will be drilled in State and Federal 
~oere in the Beaufort and Chukchi 

as. 

An appropriate drilling unit will be 
selected by the lessees when an 
application for Permit to Drill is filed 
with the Minerals Management Service 
or the State of Alaska. Although the © 
level of support activities is speculative, 
supplies during the drilling season will 
be transported to the drill ships by 
helicopters and supply vessels. Bottom- 
founded units will be resupplied from 
barges. During 1991 through 1996, an 
estimated 24 drilling support barge trips 
will be made to Chukchi Sea drilling 
units associated with Sale 109. A 
proportionately similar number of barge 
trips would be expected during 1992 
through 1996 for units drilling on tracts 
oe = Sale 126. It is estimated that 
one helicopter trip per drilling unit per 
day will be flown in support of 
exploratory drilling. One icebreaker and 
two ice-strengthened support/supply 
boats are estimated as needed to 
support each drilling unit, and supply 
boat trips are estimated at one per 
drilling unit per week. Depending on ice 
conditions, two or more icebreaking 
vessels may be required to perform ice 
management tasks for the floating units. 
Biological Information 

The geographic area covered by the 
request is the continental shelf of the 
Arctic Ocean adjacent to western 
Alaska. This area includes the waters 
and seabed of the Chukchi Sea, which 
encompasses all waters north of the 


Bering Strait that are east of the U.S.— 
Russia Convention Line of 1867, west of 
a north-south line at Point Barrow, and 
within 200 miles to the north of Point 
Barrow. This delineation of the Chukchi 
Sea includes the eastern blocks of the 
Beaufort Sea Planning Area. 


Walrus 


The Pacific walrus subspecies winters 
in the Bering Sea and includes about 80 
percent of the world walrus population. 
In the summer, walruses segregate by 
sex and age.as females with calves and 
juveniles of both sexes migrate into the 
Chukchi Sea. Many of the adult males 
remain in the Bering Sea where they 
form large groups on terrestrial haulouts 
in Bristol Bay and the Gulf of Anadyr 
(Fay 1981). 

Population estimates derived from 
joint U.S.-Soviet aerial surveys 
conducted in 1975, 1980, and 1985, 
indicated that the population had 
increased to near or above historic 
levels and may now be decreasing 
(Sease and Chapman 1988). Gilbert 
(1989) estimated the Bering and Chukchi 
seas walrus population to be 232,510 in 
1985. Joint aerial surveys were 
conducted most recently in the fall of 
1990, but the data have not been 
analyzed. Due to an ovens extensive 
pack ice retreat that altered the normal 
distribution of walruses, the data may 
not be comparable to previous surveys 
(D. Seagars, pers. commun.). Population 
estimates must be regarded with caution 
because of the time interval between 
censuses, the large variance around the 
estimates, and an unknown relationship 
between the number of animals counted 
on the ice and the number of animals 
uncounted in the water (Chapman et al. 
1977, Gilbert 1963). Because of these 
factors, substantial changes in the 
Pacific walrus population could occur 
without detection. 

A decrease in fecundity and calf 
survival and an increase in the age of 
sexual maturity for females was 
detected around 1980, indicating that the 
population had reached carrying 
capacity. Concurrently, the combined 
Soviet-U.S. catches doubled between 


1970 and 1980. This combination has the - 


potential to produce a dramatic 
population decline (Fay et al. 1989). 
Available data indicates mating 
occurs in the Bering Sea during the 
winter and young are born, usually on 
the ice (Burns 1970), between mid-April 
and mid-June during the northward 
migration from the Bering Sea to the 
Chukchi Sea (Fay 1982). Their migration 
usually begins in late March or early 
April and can either occur by swimming 
or by riding on the ice as it retreats 
northward. Calving areas in the Chukchi 
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sea extend from the Bering Strait to 70° 
N latitude (Fay et al. 1984b). Newborn 
calves are tended closely. Cows brood 
neonates to aid in their 
thermoregulation (Fay and Ray 1968), 
and carry them on their back or under 
their arm while in the water (Gehnrich. 
1984). Females with newborn young join 
together to form large “nursery herds” 
(Burns 1970). Simmer distribution of 
females and young walruses is closely 
tied to movements of the pack ice 
relative to feeding areas. Walruses 
spend one-third of their time hauled out, 
usually on ice (Fay and Ray 1968). 

Walruses feed mostly on benthic 
invertebrates and are thought to be 
limited to depths of about 100 m (Fay. 
and Burns 1988). Stomach samples from 
animals summering in the Chukchi Sea 
found polychaetes, moon snails, 
crustaceans, tunicates, and anthozoans 
to make up greater proportions of the 
contents than did bivalves, which are 
normally most important. Most of the 
stomachs contained large amounts of 
sediments, and a high proportion of the 
sample contained seal flesh. Ingestion of 
seal flesh is thought to be unusual in the 
Bering Sea (Lowry and Fay 1984) but 
may be more common in the Chukchi 
Sea, where benthic invertebrate prey 
species appear to be smaller and less 
abundant (Fay et al. 1984a). 

The juxtaposition of ice over 
appropriate depths for feeding is 
especially important for females and 
young walruses that may not be capable 
of deep diving or of long-term exposure 
in the water. Walruses resting on the ice 
will be transported to other feeding 
areas, which helps to prevent 
overexploitation of their prey resource. 
On the Chukchi summering grounds 
most walruses are found within 20 km 
from the southern ice edge unless the 
edge retreats off the continental shelf. In 
those years, the terrestrial haulouts at 
Wrangel Island and Cape Lisburne and 
the surrounding waters become 
important resting and feeding areas (Fay 
et al. 1984). 

Terrestrial haulouts used traditionally 
in the eastern Chukchi Sea occurred at 
Cape Thompson, Cape Lisburne, and Icy 
Cape (Fay 1957). Currently, only the 
Cape Lisburne site is used (Frost et al. 
1983). Numerous haulouts are still in use 
in the western Chukchi Sea including 
Wrangel and Herald islands, which are 
important hauling grounds in September, 
especially in years when the pack ice 
retreats far to the north (Fay 1982). 

Polar bears occasionally prey on 
walrus calves, and killer whales 
(Orcinus orca) take all age classes; 
however, the most important source of 
mortality is man (Fay 1982). Walrus 
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hunting by Native peoples has occurred 
for thousands of years. Exploitation of 
walrus by Europeans has occurred in 
varying degrees since first contact. 
Currently, walrus are harvested by 
Alaskan Natives in coastal villages and 
by Soviet subsistence (shore-based) and 
commercial (ship-based) hunters (Sease 
and Chapman 1900). The Service 
monitors the Alaska Native harvest 
(Seagars et al. 1989) and the Soviets 
record their harvest. The Soviets are 
currently harvesting under a 4,000 
animal per year quota (F. Fay, pers. 
commun.). There is no quota for the 
Alaskan Native harvest, but the catch 
has declined since 1985 from about 4,000 
to about 2,000 in 1988 (Seagars et al. 
1989}. The number of walruses killed but 
not retrieved has been difficult to 
estimate by both groups, but it is 
estimated to be about 40 percent of the 
total catch (Sease and Chapman 1988). 


Polar bear 


Polar bears occur only in the Northern 
Hemisphere, where the distribution is 
circumpolar, and they live in close 
association with polar ice. Their 
Alaskan distribution extends from 
Bering Strait to the U.S.-Canada border, 
usually within 300 km of the coast 
(Frame 1969, Amstrup, unpubl.}. The 
world population estimate of polar bears 
ranges from 10,000-20,000 individuals 
(Larsen 1972), with possibly as.many as 
5,000 bears in Alaskan territory 
(Amstrup et al. 1986). The polar bear 
population of the Chukchi Sea is thought 
to be somewhat discrete from that of the 
Beaufort Sea (Lentfer 1974). However, 
recent telemetry information has 
revealed some exchange may be 
occurring between the two regions 
(Amstrup, FWS, unpubl., Garner, FWS, 
unpubl.). Polar bears of the Chukchi Sea 
are subject to the movements and 
coverage of the pack ice, which covers 
an average distance of 1400 km between 
the winter maximum and summer 
minimum (LaBelle et al. 1983) every 
year. The most extensive north-south 
movements of polar bears occur with 
the ice in spring and fall. Summer 
movements tend to be less dramatic due 
to the reduction of ice habitat. Summer 
distribution is somewhat dependent 
upon the location of the.ice front, 
however, polar bears are accomplished _ 
swimmers and are often seen on floes 
separated from the main pack ice. 
Therefore, bears can appear at any time 
in what can be called “open water.” In 
some years, the ice front does not 
retreat north of Point Barrow. The 
summer ice pack can be quite disjunct 
and segments can be blown great 
rn carrying polar bears with 

em. 


Females without dependent young 
(young-of-the-year or yearlings) breed in 
the spring and enter maternity dens, that 
they dig in the snow, by late November 
(Harington 1964). An average of two 
cubs are born in December, and the 
family group emerges in late March or 
early April. Only pregnant females den 
for an extended period in the winter, 
and it is now known that they den both 
on land and on the pack ice (Lentfer and 
Hensel 1980, Amstrup 1986). Females 
probably do not reproduce before their 
fourth year, and in Alaska the average 
age was reported to be 6.4 years, with a 
range of 4-6 years. The average 
reproductive interval is 3-4 years 
(Lentfer and Hensel 1980) and 
reproductive senescence probably 
occurs before age 20 (Ramsay and 
Stirling 1988). Following these 
conditions a female can produce a 
maximum of 10 cubs in her lifetime. 

Greater than 90 percent of a polar 
bear's diet is ringed seals {Phoca 
hispida) (Stirling and Smith 1975). 
Bearded seals (Erignathus barbatus) 
and walrus calves are hunted 
occasionally. Polar bears 
opportunistically scavenge marine 
mammal carcasses and there are reports 
of polar bears killing beluga whales 
(Delphinapterus leucas) trapped in the 
ice. Polar bears are also known to eat 
nonfood items including styrofoam, 
plastic, pieces of car batteries (Lunn and 
Stirling 1985), anti-freeze, hydraulic, and 
lubricating fluids (Russell 1975, Amstrup 
et al. 1989, Derocher and Stirling 1990). 

Polar bears hunt seals along leads and 
other areas of open water, or by waiting 
at a breathing hole, or breaking through 
the roof of a seal’s lair. Lairs are 
excavated in snow drifts on top of the 
ice. Bears also stalk seals in the spring 
when they haul out on the ice in warm 
weather. The relationship between ice 
type and bear distribution is as yet 
unknown, but it is suspected to be 
related to seal availability. 

Both fur and blubber are important to 
polar bears for insulation in air and 
water (Oritsland 1969). Cubs-of-the-year 
must accumulate a sufficient layer of 
blubber in order to maintain their body 
temperature when immersed in water. It 
is unknown to what extent young cubs 
can withstand exposure in water before 
they are threatened by hypothermia 
(Blix and Lentfer 1979). Polar bears 
groom their fur to maintain its insulative 
value. 

Polar bears have no natural predators, 
and they do not appear to be prone to 
death by diseases or parasites. 
Cannibalism by adult males on cubs and 
occasionally on females (presumably 
that were too agressive in defending 


cubs) is known to occur (Amstrup, pers. 
comm.)}, The most significant source of 
mortality is man. Before the Marine 
Mammal Protection Act was passed in 
1972, polar bears were taken by sport 
hunters and residents. Between 1925 and 
1972 the mean reported kill was 186 
bears per year. Seventy-five percent of 
these were males, as cubs and females 
with cubs were protected. Since 1972, 
only Alaska Natives have been allowed 
to hunt polar bears for their subsistence 
uses or for handicraft and clothing items 
for sale. The Native hunt occurs without 
restrictions on sex, age, or number. 
Although the average annual harvest 
has declined since 1972, the percentage 
of females and cubs appears to have 
increased (Amstrup et al 1986). From 
1980-1985, the total annual harvest 
averaged 135 bears; 72 percent from the 
Chukchi Sea and 28 percent from the 
Beaufort Sea (Schliebe 1986). 


Effects of Exploration on Marine 
Mammals and on Subsistence Uses 


Walrus 


Oil and gas exploration activities in 
the Chukchi Sea may affect walruses in 
a number of ways. Air and vessel traffic 
can cause herds to stampede resulting in 
injuries and cow-calf separations, both 
of which may be fatal. Noise from air 
traffic, seismic surveys, ice breakers, 
supply ships, and drilling may displace 
walrus herds. The quantity and quality 
of walrus prey may be affected by 
contamination of the benthos from 
disposal of drilling muds and cuttings, 
from operational petroleum spills, and 
possibly from a blowout. Drilling 
discharges would be very localized and 
the projected frequency and volumes of 
oil spills precludes more than a very low © 
overall effect (USDI 1990). The low 
probability of a blowout is discussed 
elsewhere. 


Physical Obstruction, Sight, Smell, and 
Noise Disturbances 


Quantitative research on the 
sensitivity of walruses to noise has been 
limited because no audiograms (a test to 
determine the range of frequencies and 
minimum hearing threshold) have been 
done on walruses, as they have for some 
other pinnipeds (Malme et al. 1989). 
Studies have assumed that a walrus’ 
hearing was within the 13 Hz and 1200 
Hz range produced by their own 
vocalizations (Ray and Watkins 1975, 
Miller 1985). 

Fay et al. (1984) observed that 
walruses fled an approaching ship at 
distances ten-fold greater from upwind 
approaches than from downwind 
approaches, indicating that odor 





appeared to be the primary stimulus for 
a flight response. They found also that 
males tended to be more tolerant of 
disturbances than females and 
individuals were more tolerant than 
groups. Females with calves tended to 
be least tolerant. Walruses in the water 
were more tolerant than those hauled 
out, however, those hauled out on ice 
were more tolerant than those hauled 
out on land. Other factors, such as 
weather and length of time hauled out 
appeared to contribute to the response. 

Response to aircraft disturbance 
varies with aircraft type, altitude, 
distance, flight pattern, and age-sex 
class of the animals (Burns and Harbo 
1977, Fay et al. 1984, Johnson et al. 1989). 
In general, walruses responded when 
aircraft were flying below 400 meters 
altitude within 1-1.3 kilometers from 
them (Brooks 1954, Salter 1979, Fay et al. 
1984). 

Walruses using the Chukchi Sea in the 
spring and summer are predominantly 
adult females with dependent young and 
young animals of both sexes. These 
walruses migrate through the Bering 
Strait into the Chukchi Sea using the 
Chukchi Polynya (a recurring, nonlinear 
open water area) and lead system. In the 
early spring, females and calves may 
become concentrated in the limited 
amount of open water between the 
Bering Straits and Point Hope (Fay 1982) 
making them especially vulnerable to 
disturbances caused by air and vessel 
traffic. In the spring lead system, vessels 
may cause physical obstructions 
preventing the free movement of 
walruses. Females with calves are most 
sensitive to foreign sights, smells, and 
sounds and they exhibit avoidance 
responses at much greater distances 
than do other walruses. Calves are born 
during the northward migration and 
although calves can swim at birth they 
may be limited in the amount of time 
they can spend in the water. While on 
the ice, calves need to be brooded by 
their mothers to stay warm. If walruses 
must spend more time in the water to 
avoid vessel-related disturbances, they 
may become physiologically stressed by 
the increase in energy required to stay 
warm. Stampedes caused by air or 
vessel traffic are more likely to cause 
calf mortality by trampling when the 
calves are very young, but less likely to 
cause separation because females keep 
close track of calves until they are 2-3 
months old (Fay-et al. 1984b). 

On the summering grounds, in typical 
ice years, the walruses remain near the 
pack ice edge using the ice as a resting 
platform arid the sea floor beneath the 
ice for feeding. Specific feeding areas 
are not known, but walrus distribution 


indicates that the entire eastern Chukchi 
Sea may be important. Air and vessel 
traffic during this later period can also 
cause walrus herds to stampede off the 
ice, which may result in injuries to 
calves from trampling, although the 
calves are older and less vulnerable to 
being crushed. Cow-calf separations 
become more likely as the calf becomes 
older because it becomes the calf’s 
responsibility to maintain the bond (Fay 
et al. 1984b). Although some impacts to 
individuals may occur, we do not 
believe proposed air and vessel traffic 
will reduce numbers enough to affect the 
population. This conclusion is based on 
the assumption that air and vessel 
traffic will be limited within the spring 
lead system d the walrus migration. 

A stationary drilling rig probably does 
not act as a physical obstruction to 
walruses in an open water situation. 
However, young walruses may be 
attracted to a drillship. One incident 
occurred in the 1989 drilling season 
where a lone walrus calf surfaced in the 
center hole of the drillship’s hull (the 
moon pool) and came in contact with 
hydraulic fluid that had been released 
by a broken line. The walrus calf was 
removed from the moon pool with a 
cargo net, released into the Chukchi Sea, 
and was not seen again. 

Limited data from monitoring studies 
of the 1989 drilling season indicated 
walruses may become accustomed to 
drilling noise from a stationary location. 
Noise produced by icebreaking activity 
near the drill site appeared to be more 
disturbing, and walruses responded by 
moving away from the ships into the 
pack ice (Brueggeman et al. 1990). 
Underwater noise produced by ship’s 
propellers (cavitation) is second in 
intensity only to noise generated for 
seismic exploration. Ice management 
requires that ships accelerate, reverse 
direction, and turn rapidly—activities 
which maximize propeller cavitation 
and the resulting noise levels. The 
reason walruses moved away from the 
noise source into the pack ice is 
unknown. 

Seismic surveys create more noise 
than general vessel and icebreaker 
traffic but since these surveys are 
conducted only in open water, they are 
likely to disturb fewer walruses than - 
icebreaking activities. 


Contaminants 


Walruses root along the sea floor for 
bivalve mollusks and other benthic 
invertebrates. Drilling muds and cuttings 
contain varying amounts of 
contaminants depending upon the muds 
used and the geology of the drilling 
location. Muds and cutting disposal may 
influence the local benthic community 
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by contaminating invertebrates, 
changing the species composition, or 
eliminating the community altogether. 
The limited volume and dispersal of 
drilling discharges would have a very 
low effect on lower-trophic-level 
organism populations because of the 
very localized nature of the impact; only 
those organisms in proximity to the 
discharge point would be affected (EPA 
in USDI 1990). 

Walruses ingest sediments while 
feeding and are known to bioaccumulate 
heavy metals. The highest levels of 
cadmium found in any wild mammal 
was found in Bering Sea walruses 
(Taylor et al. 1989). How these’ - 
contaminants might affect the health of 
individual walruses is unknown. 
Walruses can pass contaminants along 
the food chain to humans. 

Even though the calculated 
probability of a blowout, resulting in an 
oil spill is very low for exploration, a 
blowout has the potential to affect 
walruses. Sublethal effects of oil on 
benthic invertebrates include lowered 
feeding, growth and reproductive rates 
(Percy and Mullin 1975), which would . 
affect some walruses as well as 
localized die offs or bioaccumulation of 
hydrocarbons and heavy metals by 
invertebrates. 

There is evidence that the Pacific 
walrus population has reached carrying 
capacity and may currently be food- 
limited (Fay et al. 1989). Reductions in 
food availability or quality could result 
in a decrease in the number of walruses 
that can be supported. 

No specific research has been ; 
conducted on the direct effects of oil on 
walruses, but effects can be anticipated 
from studies done on other pinnipeds. 
Crude oil caused eye irritation, kidney 
lesions, and liver damage to six ringed 
seals, while it caused death within 71 
minutes for three others (Smith and 
Geraci 1975, Geraci and Smith 1977). 
The variation in effects of crude oil is 
thought to be related to the condition of 
the animal. Animals nutritionally or 
otherwise stressed would be more 
vulnerable (Smith and Geraci 1975). The 
disturbance related to a large cleanup 
effort may have more ofan impact on 
walruses than the oil. Wrangel and 
Herald Islands and the Soviet coast- 
contain traditional walrus haulouts that 
are at risk according to oil-spill- 
trajectory simulations (USDI 1987). It is 
unclear whether walruses would 
become oiled by continued use of the 
terrestrial sites or if walruses would 
avoid the oiled beaches and abandon 
those haulouts. There is evidence from 
Soviet reports that chronic disturbance, 
such as cleanup activity on the 
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terrestrial haulouts, may result in their 
permanent abandonment (Fay et al. 
1984b). 


Subsistence 


The possibility that oil exploration 
activity may disrupt distribution 
patterns, or reduce the availability of . 
walruses from traditional hunting areas 
are the primary concerns of Native 
residents (USDI 1983) of the affected 
coastal villages (Wales, Shishmaref, 
‘Kivalina, Point Hope, Point Lay, 
Wainwright, Barrow) and inland villages 
(Atqusuk, Kiana, Noatak). 

The “open water” season for oil 
exploration activities coincides with the 
walrus hunting season for the villages of 
Barrow, Wainwright, Point Lay and 
Point Hope. In 1988, hunters from 
Wainwright harvested 54 of 58 walruses 
in July and August (USDI 1989b). Point 
Hope, the southernmost of these four 
villages, typically hunts among the ice 
floes in June and early July (USDI 1984). 
After the ice is gone, Point Hope hunters 
take walruses at terrestrial haulouts 
around Cape Lisburne. 

Except for a 50 mile stretch northwest 
of Cape Lisburne, the entire coast of the 
Chukchi.Sea from Cape Thompson to 
Barrow is used for walrus hunting. 
‘Barrow hunters hunt in the area 
extending 25 miles to the north, 50 miles 
to south, and 30 miles offshore. 


Wainwright hunts along 125 miles of the . 


coast, as far offshore as 40 miles, 
overlapping with the area used by 
Barrow. Point Lay hunts from Icy Cape 
to within 60 miles of Cape Lisburne, and 
up to 30 miles offshore (USDI 1989). 
Point Hope hunts a smaller area 
centered around the village, and they 
hunt within 10 miles of shore (USDI 
1988, 1989). 

Three lease prospects (Bagel, Eclair, - 
and Kolache) are located within or 
adjacent to Point Lay's walrus hunting 
area. Two others (Bearclaw and 
Napoleon) are less than 10 miles away. 
Residents of Point Lay regard oil 
exploration to be of greater risk than 
benefit to their village (USDI 1989). 

The effects on subsistence-harvest 

‘patterns that may occur as a result of oil 
and gas exploratory activities carried on 
in the Chukchi Sea would be minor. 
Hunting success for walrus varies 
considerably from year to year 
depending upon the ice and weather 
conditions. Walrus could be affected by 
noise and traffic disturbance from 
aircraft and support activities that 
results in only short-term, localized 
effects. Since most walrus hun 
activities occur within a wide area of 
open water, boat and air traffic 
interruptions typically may cause boat - 
crews to hunt longer or take extra trips 


but may not reduce the overall harvests 
of walrus. It is thought that exploration | 
activities will not limit the availability 
of walruses for subsistence uses and 
that any impacts from exploration 
activities can be sufficiently mitigated 
by other measures to increase the. - 
availability to allow subsistence needs 
to be met. 


Polar Bear 


Oil and gas exploration activities in 
the Chukchi Sea may affect polar bears 
in a number of ways. Drillships and 
icebreakers may be physical 
obstructions to polar bear movements. 
Noise, sights, and smells produced by 
exploration activities may repel or 
attract bears, either disrupting their 
natural behavior or endangering them 
by threatening the safety of oil workers. 
Although the probability of operational 
oil spills or a blowout is low, they might 
result in bear deaths either as a direct 
result of oiling or as an indirect result of 
impacts to their prey. 


Physical Obstruction, Sight, Smell, and 
Noise Disturbances 


Little research has been conducted on 
the effects of noise on polar bears. It is 
known that denning females are : 
sensitive to noise disturbance and may 
abandon dens, risking the lives of their 
premature cubs (Amstrup 1985). Polar 
bears are curious and tend to investigate 


novel sights, smells, and possibly noises 


(Stirling 1988). This behavior brings 
them into the vicinity of industrial sites 
in the arctic. Underwater noises 
produced by exploration are probably 
not an important disturbance because 
bears spend most of their time on the ice 
or at the surface of the water. Polar 
bears are known to run from the noise 
and sight of icebreakers and aircraft, 
especially helicopters. The effects of 
fleeing from aircraft may be minimal if 
the event is short and the animal is 
otherwise unstressed. On a warm spring 
or summer day, a short run may be 
enough to overheat a well insulated 
polar bear. Likewise, fleeing from a 
working icebreaker may have minimal 
effects for a healthy animal on a cool 
day. A female with cubs-of-the-year 
may be quite stressed if disturbed for 
very long. 

If a drillship is surrounded by ice it is 
more likely that curious bears will 
approach. Any on-ice activities required 
by exploration create the opportunity for 
bear-man interactions. In relatively ice 
free waters polar bears are less likely to 
approach drill sites. However, at the 
Belcher site, in the Beaufort Sea, during 
a period of little ice, a large floe 
threatened the drill rig. After the floe 
was hit by an icebreaker, workers 
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noticed a female with a cub-of-the-year - 
and a lone adult swimming nearby. The- 
cub was clutching the female, a typical 
behavior of young cubs in the water 
(Amstrup 1989). The fate of this trio is 
unknown. It is likely that the adults 
survived by hauling out on another floe.: 
Cubs are vulnerable to exposure in 
water until they develop a substantial 
blubber layer. 

Drillships and ice breakers may act as 
physical obstructions in the spring 
during the start-up period for 
exploration if they pass through a 
restricted lead system, such as the 
Chukchi Polynya. Polynyas are 
important habitat for marine mammals, 
which makes them important hunting 
areas for polar bears (Stirling and 
Cleator 1981). Ship traffic in these ice 
conditions may intercept or alter 
movements of bears. A similar situation 
may occur in the fall when the pack ice 
begins to expand. 


Contaminants 


Polar bears are known to eat many 
toxic nonfood items including 
styrofoam, plastic, parts of car batteries 
(Lunn and Stirling 1985), anti-freeze 
(Amstrup et al. 1989), hydraulic, and 
lubricating fluids (Russell 1975, Derocher 
and Stirling 1990). In most instances the 
effects of foraging on such items is 
unknown, but in one case a bear died 
from eating ethylene glycol (main 
ingredient of anti-freeze) colored with 
rhodamine B. This combination is used 
for marking runway center lines.on 
snow and ice, however, ethylene glycol 
is widely used for anti-freeze in 
vehicles: Why bears eat toxic items is 
unknown, however, an increase in the 
availability of these items due to 
exploration activity could translate into 
an increase in bear mortality. 

The discharge of drilling muds and 
cuttings probably does not affect the 
feeding of pelagic ringed seals and 
therefore probably does not have any 
direct or indirect effects on polar bears. 

The direct effects of oil on polar bears 
will occur as a result of ingesting oil 
while grooming or while feeding on oiled 
prey and beach cast carcasses. Bears 
will ingest petroleum products in . 
amounts that can be fatal (Oritsland et 
al. 1981, Engelhardt 1981, and Hurst and 
Oritsland 1982 in Griffiths et.al. 1987). 
The fur of oiled bears loses its insulative 
properties and may result in death by 
hypothermia (Scholander et al. 1950, 
Oritsland 1970 in Griffiths et al. 1987). 

Polar bears may also be affected:by 
indirect effects of spilled oil on ringed - 
seals. Effects of oil on invertebrates may 
reduce the productivity of the area for 





ringed seals and consequently alter 
polar bear distribution. 

Polar bears are not likely to avoid oil 
spills intentionally, although they may 
learn to avoid oil if they experience 
discomfort from contact with it (Hansen 
1985). A blowout or other major spill 
may impact polar bears at the 
population level. Although the overall 
density in the Chukchi Sea may be low, 
wide ranging movements of polar bears 
over the duration of a spill have the 
potential to result in more than small 
numbers of bears encountering the spill 
(Marine Mammal Commission 1990). 
The effects of an oil spill may be greater 
than negligible depending on a number 
of variables, such as time of year, 
volume of oil discharged, duration of the 
spill, and the number of bears contacting 
the oil. The Service acknowledges that 
there is a low probability of oil spills 
occurring and contacting polar bears or 
their habitats, but the effects if a spill 
occurred could be significant. The 
probability of an oil spill must be 
balanced with the potential severity of 
harm to the species or stock when 
determining negligible impact. Even if 
the potential effects of a spill may be 
significant, if the probability of 
occurrence is low, a finding of negligible 
impact may be appropriate. 

The legislative history of the 1986 
Amendments to the Act endorsed the 
use of a balancing approach to weigh 
the likelihood of occurrence against the 
severity of the potential impact: “The 
degree of certainty of occurrence 
required in these judgments should be 
inversely proportional to the resultant 
harm to the overall population.” (132 
Cong. Rec. $16305 (Oct. 15, 1986)). In this 
case the Service has determined that a 
finding of negligible impact is 
appropriate. 


Subsistence 


The possibilities that oil exploration 
activity may reduce the availability of 
polar bears, or disrupt distribution 
patterns from traditional hunting areas 
are the primary concerns of Native 
residents (USDI 1983) of the affected 
coastal villages (Wales, Shishmaref, 
Kivalina, Point Hope, Point Lay, 
Wainwright, and Barrow) and inland 
villages (Atqusuk, Kiana, and Noatak). 

Depending upon ice conditions, the 
subsistence harvest of polar bears can 
occur year round in the northern 
Chukchi Sea villages, with peaks in 
spring and fall (Schliebe 1988). Direct 
conflicts are less likely to occur between 
polar bear hunters and exploration 
activities than between walrus hunters 
and exploration activities. Polar bear 
hunting areas are typically much smaller 
than those for walruses, with hunters 


remaining within a few miles of shore 
(USDI 1989a, USDI 1984).. 

Little information is available for 
predicting the effects of offshore 
exploration on subsistence hunting in 
the Chukchi Sea. Hunting success varies 
considerably from year to year because 
of variable ice and weather conditions. 
Because the polar bear is hunted almost 
entirely during that part of the year in 
which ice is prevalent, it is unlikely that 
exploration-only activities would have a 
big effect on the harvest of that species 
because drilling activities associated 
with exploration would occur entirely 
within the open-water season. 
Therefore, it is assumed that the effect 
on the polar bear would be very low. It 
is believed that exploration activities 
will not limit the availability of polar 
bears for subsistence uses and that any 
impacts can be mitigated by other 
measures to increase the availability of 
polar bears to allow subsistence needs 
to be met. 


Conclusions 


Based on the previous discussion, the 
Service makes the following preliminary 
findings regarding the proposed action. 


Impact on Species 


The Service proposes to find that, 
based on the best scientific information 
available, the effects of currently 
planned exploration in the Chukchi Sea 
will not adversely affect polar bears and 
walruses through effects on their annual 
rates of recruitment or survival if certain 
conditions are met. To date, there has 
been no oil spilled as a result of a 
blowout during exploratory drilling on 
the U.S. OCS. The probability of a 
blowout during exploratory drilling on 
the U.S. OCS is extremely remote and 
the probability of a major oil spill 
occurring from such a blowout is even 
more remote. The National Marine 
Fisheries Service (NMFS) recently 
published final regulations authorizing 
incidental takes of small numbers of 
various species of whales and seals. In 
the preamble of the proposed rules 
associated with those final regulations, 
the NMFS addressed the probability of 
the occurrence of an oil spill from 
exploratory operations. Upon review, 
they concluded that the possibility of a 
spill was so small that there was “no 
need to consider the possible impacts of 
a spill, not that the impacts would be 
negligible if in fact a spill did occur.” (54 
FR 40703 (October 3, 1989)). The Service 
concurs that since the probability of an 
oil spill is low during the exploration 
phase, an overall conclusion that the 
proposed exploration activity will have 
a negligible impact on the species can be 
reached. 
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Liability for illegal discharges of toxic 
materials into the environment is 
described in the Clean Water Act. In the 
event of a catastrophic spill the Service 
would reassess the impact to the 
population and reconsider the : 
appropriateness of authorizations for 
taking through section 101(a)(5) of the 
Act. 

The finding of “negligible impact” 
would apply only to exploration in the 
Chukchi Sea, and would not apply to the 
development and production phases of 
oil and gas activity. The following 
conditions are proposed to eliminate 
interference with normal breeding, 
feeding, and migration patterns to 
ensure that the effects remain negligible. 

First, no taking of walruses or polar 
bears would be allowed in the Chukchi 
Sea until after June 15. Each year the 
Service would determine when the 
spring migration of walrus is no longer 
confined to the spring lead system. This 
would limit interference from 
exploration activities while marine 
mammals are concentrated in the spring 
lead system. Although the petitioners 
have stated that they do not seek 
authorization for a take during this time, 
or in this location, we feel it is important 
to consider transit to and from 
exploration sites as part of exploration 
activity, especially when icebreaking, 
support, and drill rig vessels are capable 
of entering the Chukchi Sea for the 
purpose of exploration before the 
shipping lanes are open to general 
traffic. 

Second, each activity would require a 
site-specific monitoring plan approved 
by the Service. The purpose of the plan 
would be to monitor the effects of the 
activity on polar bears and walruses in 
the exploration area. The monitoring 
plan is due to the Service when the | 
applicant applies for a LOA, at least 90 
days before the activity is scheduled to 
begin. 

Third, the proposed findings for this 
exemption were based on the total level 
of activity estimated by the industry and 
Minerals Management Service in its 
environmental impact statements. If the 
level of activity, including the number of 
miles for seismic surveys, the number of 
drilling units, and the number of support 
vessels and aircraft flights associated 
with exploration, is more than the level 
estimated by industry and Minerals 
Management Service, the Service would 
have to reevaluate its findings to 
determine if they continue to be 
appropriate based on the higher level of 
activity. 
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Impact on Subsistence 


Exploratory activities may 
occasionally place physical barriers 
‘between marine mammals and 
subsistence hunters {i.e., survey vessels 
and barges traveling to and from 
exploration sites or even the drillship 
itself). In addition, there are increased 
noise levels from aircraft, vessels, and 
seismic surveys. Marine mammals may 
avoid certain noise sources and certain 
structures such as drillships. If two 
conditions are met, however, the Service 
‘proposes to find that these activities 
over the next five years are not likely to 
reduce the availability of the walruses 
and polar bears to a level insufficient to 
meet subsistence needs. 

Since offshore exploration near 
subsistence hunting areas is just 
beginning in the Chukchi Sea, evidence 
is insufficient to show that such activity 
has directly displaced walruses and 
polar bears from traditional hunting 
areas. 

The proposed finding that the 
activities would not have an 
“unmitigable adverse impact” applies 
only to exploration, and does not apply 
to the development and production 
phases of oil and gas activity in the 
Chukchi Sea. The results of the 
monitoring during the exploration stage 
would affect regulations for subsequent 
stages. 

The first condition concerns 
deferment of exploration activity during 
the spring migration through opening 
leads. This ban on the incidental taking 
of walruses and polar bears is intended 
to ensure that the leads have 
deteriorated and that there is ample 
open water to allow walruses free 
movement to avoid support traffic. 
Exploration activities will be confined to 
the open water season which will not 
exceed the period June 15 to October 15. 
Each year, the Service would determine 
when the spring migration of walrus is 
no longer dependent on the spring lead 
system in the Chukchi Sea. In some 
years this date may be later than June 
15. This should allow the villages to 
participate in subsistence hunts for 
polar bears without interference and for 
some of the villages to hunt walruses 
without interference. Three lease 
prospects (Bagel, Eclair, and Kolache) 
are located within, or adjacent to, Point 
Lay's walrus hunting area. When SWEPI 
plans to explore in those prospects near 
Point Lay further stipulations may be 
necessary to ensure that exploration 
activities do not reduce the availability 
of the species to a level insufficient for a 
harvest to meet subsistence needs. 

To avert or lessen any potential 
impacts on subsistence, the Service 


believes it necessary for the exploration 
companies to continue cooperative: - 
efforts with villages that conduct 
subsistence hunts for walruses and 
polar bears in areas that might be 
influenced by the industry's activities. 
This would include, but is not limited to, 
the villages of Point Hope, Wainwright, 
Barrow, and Point Lay, with special 
attention to Point Lay where offshore 
hunting areas overlap-with two prospect 
areas. 

Therefore, the second condition would 
require applicants requesting a LOA to 
contact the subsistence communities 
and the Eskimo Walrus Commission to 
discuss potential conflicts and 
resolutions. Each applicant would 
submit a plan of cooperation to the 
Service that states how the operator 
would work with affected Native 
communities and what would be done to 
avoid interference with subsistence 
hunting of walruses and polar bears. 
This plan is due to the Service when an 
applicant applies for a LOA, at least 90 
days before the activity is scheduled to 
begin. The Service would review this 
plan to ensure any potential adverse 
effects on the availability of the animals 
are minimized. 

If there were evidence in the future 
that exploration activities are reducing - 
the availability of marine mammals for 
subsistence, the Service would 
reevaluate its findings regarding 
permissible limits of harassment and the 
measures required to ensure continued 
subsistence hunting opportunities. 


Monitoring 


A plan for monitoring the effects of 
exploration on polar bears and 
walruses, that has been reviewed and 


approved by the Service, would be 


required of all applicants requesting a 
LOA. A monitoring plan must be 
submitted each year when an applicant 
applies for a LOA. As the requirements 
for monitoring are likely to vary 
depending on the activity and the 
location, applicants are strongly urged 
to develop plans in cooperation with the 
Service. In addition, the Service 
recognizes that other opportunities will 
occur outside of the LOA process for 
applicants and the Service to 
cooperatively conduct research that may 
resolve other deficiencies in knowledge 
of walrus and polar bear population 
status and habitat requirements. 

The purpose of monitoring programs is 
fo determine short-term and long-term 
direct, indirect, and cumulative effects 
of authorized oil and gas exploration on 
polar bears and walruses in the Chukchi 
Sea. Plans must identify the methods 
that will be used to determine and 
assess the effect on the movements, 
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behavior, and habitat use of polar bears- 
and walruses in response to exploration 
activity, including travel to and from 
drill sites. Monitoring programs may be 
required to answer some basic 
biological questions as a necessary step 
toward understanding the relationships 
between the proposed activity and the 
species’ survival, productivity and 
habitat requirements. It will be essential 
that biologists and other scientific 
personnel conducting these monitoring 
programs have expertise in the biology 
of polar marine mammals or in the 
appropriate field of study (e.g. 
acoustics, oceanography, animal 
behavior, telemetry). 

There are numerous objectives that 
should be addressed through monitoring 
programs. Programs would need to take 
into account and address seasonal and 
regional differences and consider the 
consequences of any effects to walruses 
and polar bears at individual, regional 
and population levels. Results of 
monitoring programs would be 
summarized and reviewed each year. 
Objectives for each year would be 
reassessed based on the results. 

Monitoring methods used to address 
these questions may include, but not be 
limited to, aerial surveys, shipboard 
observations, acoustic studies, and 
monitoring for walruses and polar bears 
radio-tagged by the Service, which may 
approach drill sites. Monitoring 
programs would be reviewed annually 
and monitoring plans may be modified 
from year to year. At its discretion, the 
Service may place an observer on board 
drillships, icebreakers, support ships, 
and aircraft to monitor the impact of 
exploration activities on walruses and 
polar bears and to observe other 
activities authorized by a scientific 
research permit. 

The Service would coordinate 
monitoring plans for walruses and polar 
bears so that the information obtained 
during monitoring is gathered in a 
consistent manner. The Service also 
would coordinate with other agencies 
that require monitoring programs 
(National Marine Fisheries Service, 
State of Alaska) to avoid duplication of 
data, additional disturbance to wildlife, 
and congestion at the exploration sites. 

Development and participation in a 
cooperative research program is not a 
requirement for obtaining a LOA. 
However, the Service encourages 
research of polar bears and walruses 
such as that funded by the National Fish 
and Wildlife Foundation. Lessees and 
the Service could meet annually to 
discuss research goals and results. This 
type of program could create 
opportunities to collect valuable 





information that would 

additional insight into the relationship 
between oil and gas activities and the 
basic biological requirements of the two 
species of concern. 


Discussion of Comments 


Comments received covered a wide 
range of topics from simple support or 
cpposition to promulgation of 
regulations to recommendations 
regarding conditions to be included in 
LOAs. 

Those who favored the Service 
granting SWEPI an exemption stated 
that they did not believe exploratory 
operations would have more than a 
negligible impact on marine mammals 
and they would not have an adverse 
impact on the availability of the species 
for subsistence. 


Those who questioned granting an 
exemption expressed concern regarding 
the conclusions of the petitioner about 
the effects of exploration on marine 
mammals. The major concern mentioned 
by most commenters is the lack of 
information concerning the walrus and 
polar bear populations upon which to 
determine that the specific activities will 
have a negligible impact or no 
unmitigable adverse impacts on the 
availability of animals for subsistence. 

Several commenters were concerned 
about the timing of SWEPI's operations 
for which incidental take authority is 
being sought. These commenters wanted 
clarification of the term “open-water 
season” and a description of the ice 
conditions in which operations are 
expected to take place. 

Many of the comments were related to 
the probability and impacts of oil spills. 
At least one commenter thought that 
even if the likelihood of an oil spill were 
low, the potential effects would be 
significant, therefore, the Service should 
not make a determination of negligible 
impact. Another commenter stated that 
he did not believe that the definition of 
“permissible takings” should include 
any takings from oil spills, but, if 
allowed, the regulations should at least 
clearly state that neither the regulations 
nor LOAs absolve the holder from 
liability in the event of an oil spill. Some 
commenters were concerned with 
secondary impacts of oil spills such as 
the impact on benthic invertebrates, the 
primary food source for walrus, and the 
impacts of oil trapped in ice and 
released by break-up the following ~ 
season. One commenter questioned 
whether the industry has reliable or 
effective oil spill contingency plans and 
another asked for a plan which would 
detail how oiled animals would be 
handled. Several commenters were 


concerned that quick response to spills 
could be difficult in the arctic. 

Several commenters expressed 
concern with the monitoring program 
and felt that there was a need for further 
research and monitoring. Advice ranged 
from site-specific monitoring combined 
for polar bear and walrus to long term 
radio-tagging, contaminants 
measurements and monitoring the 
effects of exploration on benthic habitat. 

One commenter recommended that 
impacts to subsistence should consider 
more than just the villages adjacent to 
the area of exploration and that 
mechanisms for obtaining input from the 
local people who may be affected 
should be described in the proposed 
regulations. 

The Service appreciates the thoughtful 
comments in response to the request for 
comments and information, and took 
these comments into account when 
preparing the draft Environmental 
Assessment and the proposed 
regulations. Several comments regarding 
information needs were incorporated 
into the draft Environmental 
Assessment and influenced the 
development of requirements for 
monitoring and reporting. Questions 
regarding timing and location — been 
clarified in the proposed regulatio: 
Concerns regarding liability under vai 
State and Federal laws have been 
addressed in both documents. The 
timeframe for incidental take that is 
found in the “Effective dates” section 
(i.e., § 18.112) of the proposed regulation 
took into account concerns for the 
spring migration period and ice 
conditions in the fall. 

The petitioner provided responses to 
comments submitted on notice of receipt 
for rulemaking. These responses 
provided more information on the level 
and scope of exploratory activities and 
allowed a better assessment of the 
effects on the species and on the 
availability of the species for 
subsistence. 


Required Determinations 


The Service has prepared a draft 
Environmental Assessment in 
conjunction with this proposed 
rulemaking. At the time a final decision 
is made, the Service will decide whether 
this is a major Federal action 
significantly affecting the quality of the 
human environment within the meaning 
of section 102(2)(C) of the National 
Environmental Policy Act of 1969. A 
copy of the draft Environmental 
Assessment may be obtained from the 
individual identified above in the 
section entitled, “FOR FURTHER 
INFORMATION CONTACT.” 
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Through preparation of a 
Determination of Effects of Rule, the 
Department of the Interior has 
determined that this proposed rule is not 
a major rule requiring a regulatory 
impact analysis under Executive Order 
12291. The proposed regulations are not 
likely to result in (1) an annual effect on 
the economy of $100 million or more; (2) 
a major increase in costs or prices for 
consumers, individual industries, or 
government agencies; or (3) significant 
adverse effect on competition, 
employment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- — 
based enterprises in domestic or export 
markets. It has also been determined 
that this proposed rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act, 5 
U.S.C. 601 et seg. Oil companies and 
their contractors, conducting exploration 
activities in Alaska; have been 
identified as the only likely applicants 
under the proposed regulations. These 
potential applicants have not been 
identified as small businesses. The 
determination of effects on this rule is 
available from the individual identified 
above in the section entitled, “For 
FURTHER INFORMATION CONTACT.” 

This rule is not expected to 
have a potential takings implication 
under Executive Order 12630 because it 
would authorize take of walruses and 
polar bears by oil and gas exploration 
companies and thereby exempt them 
from civil and criminal liability. The 
proposed rule also does not contain 
policies with federalism implications 
sufficient to warrant preparation of a 
Federalism Assessment under Executive 
Order 12612. 

The collections of information 
contained in this rule have been 
approved by the Office of Management 
and Budget under the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.) 
and assigned clearance number 1018- 
0070. It is necessary to collect the 
information in order to describe the 
proposed activity and estimate the 
cumulative impacts of potential takings 
by all persons conducting the activity. 
The information will be used to evaluate 
the application and determine whether 
to issue specific regulations and, 
subsequently, Letters of Authorization. 
Response is required to obtain a benefit. 

For the first year of the five year 
period covered by this proposed rule, 
the public burden associated with this 
requirement is estimated at 574 hours 
including 334 hours to complete the 
application for specific regulations, 40 
hours to complete five applications for 
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Letters of Authorization, 160 hours to 
comply with recordkeeping 
requirements associated with five 
Letters of Authorization, and 40 hours to 
complete required annual reports. From 
the second through the fifth year, the 
public burden is annually reduced to 240 
hours because an application for 
specific regulations is not required. 
Direct comments regarding the burden 
estimate or any other aspect of this 
requirement to the Information 
Coilection Clearance Officer, U.S. Fish 
and Wildlife Service, Department of the 
Interior, Mail Stop 224 ARLSQ, 1849 C 
Street NW., Washington, DC 20240, and 
the Office of Management and Budget, 
Paperwork Reduction Project (1018— 
0070), Washington, DC 20503. 

A complete list of the references cited 
in the preamble of this proposed rule is 
available from the individual identified 
above in the section entitled, “FoR 
FURTHER INFORMATION CONTACT.” 


List of Subjects in 50 CFR Part 18 


Administrative practice and 
procedure, Imports, Indians, Marine 
mammals, Transportation. 


For the reasons set forth in the 
preamble, part 18, subchapter B of 
chapter I, title 50 of the Code of Federal 
Regulations is proposed to be amended 
as set forth below: 


PART 18—MARINE MAMMALS 


1. The authority citation for 50 CFR 
Part 18 continues to read as follows: 


Authority: 16 U.S.C. 1361 e¢ seq. 


2. Subpart I consisting of $§ 18.111 
through 18.119 is proposed to be added 
as follows: 


Subpart I—Taking of Marine Mammals 
incidental to Oil and Gas Exploration 
Activities in Alaska. 


Sec. 

18.111 Specified activity and specified 
geographical region. 

18.112 Effective dates. 

18.113 Permissible methods. 

18.114 Prohibitions. 

18.115 Level of activity. 

18.116 Measures to ensure availability of 
species for subsistence. 

18.117 Requirements for monitoring and 
reporting. 

18.118 Letters of Authorization. 

18.119 Information collection requirements. 
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Subpart I—Taking of Marine Mammals 
incidental to Cil and Gas Exploration 
Activities in Alaska 


§ 18.111 Specified activity and specified 
geographical region. 

Regulations in this subpart apply only 
to the incidental, but not intentional, 
taking of walruses and polar bears by 


U.S. citizens (as defined in § 18.27(c)) 
engaged in oil and gas exploration in the 
Chukchi Sea off the coast of Alaska. For 
purposes of this rule the Chukchi Sea is 
defined by a north-south line at Barrow 
and includes all marine waters west of 
Barrow, east of the US/USSR date line 
and north of the Bering Strait. The 
geographical region includes Alaska 
state waters and outer continental shelf 
waters that have been leased for 
exploration or that are being considered 
for leasing. The activities include 
geophysical surveys and exploratory 
drilling and support operations, such as 
icebreakers, supply vessels and aircraft. 


§ 18.112 Effective dates. 


Regulations in this subpart are 
effective for a 5-year period, beginning 
1991, for exploration activities during 
the open-water season which will be 
defined as that period from June 15 to 
October 15. These regulations do not 
authorize the taking of walruses or polar 
bears during the period in which the 
spring lead system is identifiably intact 
as a marine mammal migratory corridor. 
Each year the Service will determine 
when the spring migration of walrus is 
no longer dependent on the spring lead 
system in the Chukchi Sea, and will 
notify the exploration companies and 
the Native communities when it has 
made this determination. In some years 
this date may be after June 15 and in 
some rare years could occur before June 
15. For those years when ice conditions 
warrant continuing exploration 
activities past October 15, the operator 
may apply in writing to the Service's 
Alaska Regional Director for an 
extension of the incidental take 
authorization. Letters of Authorization 
must be renewed annually. 


§ 18.113 Permissible methods. 

(a) The incidental, but not intentional, 
taking of walruses and polar bears by 
U.S. citizens holding a Letter of 
Authorization is permitted using the 
following methods for exploration: 

(1) Geophysical surveys including 
shallow hazard and acoustic surveys; 
and 

(2) Exploratory drilling including 
icebreakers, support vessels and 
aircraft. 

(b} The methods and activities 
identified in § 18.113(a) must be 
conducted in a manner that minimizes to 
the greatest extent possible any adverse 
impacts on walruses and polar bears, 
their habitat, and on the availability of 
these marine mammals for subsistence 
uses. 

(c) The Service wi!l evaluate each 
request for a Letter of Authorization 
based on the specific activity and the 


specific geographical location. Each 
Letter of Authorization will identify 
allowable conditions or methods that 
are specific to that activity and location. 


§ 18.114 Prohibitions. 


(a) The incidental take of walruses 
and polar bears is not authorized during 
the period in which walrus are migrating 
through the spring lead at a given 
location. The lead system in the Chukchi 
Sea is located in the shear zone between 
the shorefast ice and offshore pack ice. 
(See § 18.112.) 

(b) Any take that fails to comply with 
the terms and conditions of these 
specific regulations or of the Letters of 
Authorization is prohibited. 


§ 18.115 Level of activity. 


When Letters of Authorization are 
requested each year, the Service will 
determine whether the level of activity 
identified in the requests exceeds that 
considered by the Service in making a 
finding of negligible impact on the 
species and a finding of no unmitigable 
adverse impact on the availability of the 
species for subsistence. If the level of 
activity is higher, the Service will re- 
evaluate its findings to determine if 
those findings continue to be 
appropriate based on the higher level of 
activity. Depending on the results of the 
evaluation, the Service could add further 
conditions to the authorization or 
withdraw it. 


§ 18.116 Measures to ensure availability of 
species for subsistence. 


When applying for a Letter of 
Authorization, the applicant must 
submit a plan of cooperation that 
identifies what measures have been, and 
will be, taken to minimize any adverse 
effects on the availability of walruses 
and polar bears for subsistence uses if 
the activity takes place in or near a 
traditional subsistence hunting area. 
The applicant must contact affected 
subsistence communities to discuss 
potential conflicts with the siting, timing, 
and methods of proposed operations. 
The applicant must make reasonable 
efforts to assure that exploration 
activities do not interfere with any 
subsistence hunt or that any adverse 
effects on the availability of walruses 
and polar bears are properly mitigated. 


§ 18.117 Requirements for monitoring and 
reporting. 

(a) Holders of Letters of Authorization 
are required to cooperate with the 
Service and other designated Federal, 
State, or local agencies to monitor the 
impacts of oil and gas exploration on 
walruses and polar bears. 
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(b) Holders of Letters of Authorization 
must designate a qualified individual or 
individuals to observe and record the 
effects of exploration activities on 
walruses and polar bears. The observer 
must be approved by the Service’s — 
Alaska Regional Director. 

(c) When applying for a Letter of 
Authorization, the applicant must 
include a site-specific plan to monitor 
the effects on populations of walrus or 
polar bear that are present during 
exploratory activities. This plan, which 
must be approved by the Service’s 
Alaska Regional Director, should 
identify what survey techniques will be 
used to determine the movement and 
activity of walruses and polar bears 
near the exploratory sites including 
migration and other habitat uses, such 
as feeding. A biologist approved by the 
Service’s Alaska Regional Director 
should observe the behavior of these 
marine mammals to determine if they 
are being affected. The monitoring 
program should document the acoustical 
effects on these marine mammals and 


document or estimate the actual level of | 


take. The requirements for monitoring 
plans will vary depending on the 
activity, the location, and the time. 

(d) If the applicant plans any on-ice 
activities, the operator must develop a 
_ bear awareness and interaction 
plan. 


(e) At its discretion, the Service may 
place an observer on board drillships, 
aircraft, icebreakers or other support 
vessels to monitor the impact of 
exploration activities on walruses and 
polar bears. 

(f) The Holder of a Letter of 
Authorization must submit a report to 
the Service's Alaska Regional Director 
within 90 days of the completion of any 
exploratory activities. This report must 
include the following information: 

(1) Dates and types of activity; 

(2) Dates and locations of any 
activities related to monitoring the 
effects of exploration on walruses and 
polar bears; 

(3) Results of the monitoring activities 
including an estimate of the actual level 
of take; and 

(4) Results of behavioral, feeding, or 
population studies. 


§ 18.118 Letters of Authorization. 

(a) Each person or entity conducting 
an exploratory activity in the 
geographical area described in § 18.111 
must apply for a Letter of Authorization 
for each geophysical survey and each 
drilling operation. The application must 
be submitted to the Service’s Alaska 
Regional Director at least 90 days before 
the activity is scheduled to begin. 

(b) When an application for a Letter of 
Authorization is submitted, it must 
include the following: 
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(1) A plan to monitor the behavior and 
the effects of the activity on walruses 
and polar bears; 

(2) A description of the measures 
taken to mitigate any potential conflicts 
between the proposed activity and 
subsistence hunting; and 

(3) A description of the activity 


including the method to be used, the. 


dates and duration of the activity, the 
specific location of the activity.and the 
estimated area that will actually be 
affected by the exploratory activity. 

(c) In addition to the provisions of 
§ 18.27(f), any withdrawals or 
suspensions, either on an individual or 
class basis, of the Letters of 
Authorization will be made only after 
notice and opportunity for public 
comment. 

(d) The requirement for notice and 
public review in § 18.118(c) will not 
apply if the Service determines that an 
emergency exists which poses a 
significant risk to the wellbeing of the 
= or stocks of walruses or polar 

ears 


§$ 18.119 Information collection 
requirements. [Reserved] 

Dated: February 8, 1991. 
Richard N. Smith, 
Acting Director, U.S. Fish and Wildlife 
Service. : 
[FR Doc. 91-4334 Filed 2-20-91; 12:12 pm] 
BILLING CODE 4310-55- 





SUMMARY: Notice is hereby given that 
the United States Department of 
Agriculture's Agricultural Marketing 
Service (AMS) is accepting applications 
from State cattle producers 
organizations and beef importers who 
desire to be certified to nominate 
producers or importers for appointment 
to vacant positions on the Cattlemen’s 
Beef Promotion and Research Board 
(Board). Organizations which have not 
previously been certified that are 
interested in submitting nominations 
must complete and submit an official 
application form to AMS. Previously 
certified organizations do not need to 
reapply. Notice is also given that 
vacancies will occur on the Board and 
that during a period to be established, 
nominations will be accepted from 
eligible organizations and individual 
importers. 

bates: Applications for Certification 
must be received by close of business on 
March 27, 1991. 

aporesses: Certification forms as well 
as copies of the certification and 
nomination procedures may be 
requested from Ralph L. Tapp, Chief; 
Marketing Programs Branch; Livestock 
and Seed Division; Agricultural 
Marketing Service, USDA; room 2624-S; 
P.O. Box 96456; Washington, DC 20090- 
6456. 

FOR FURTHER INFORMATION CONTACT: 
Ralph L. Tapp at 202/382-1115 (FTS 382- 
1115). 


SUPPLEMENTARY INFORMATION: The Beef 
Promotion and Research Act of 1985 
(Act) (7 U.S.C. 2901 et seq.), approved 
December 23, 1985, authorizes the 
implementation of a National Beef 
Promotion and Research Order. The 
Order, which appears in 7 CFR part 
1260, provides for the establishment of a 
Board. The current Board consists of 105 
cattle producers and 6 importers 
appointed by the Secretary. The duties 


' and responsibilities of the Board are 


specified in the Order. 


The Act and the Order provide that 
the Secretary shall either certify or 


otherwise determine the eligibility of 


State or importer organizations or 
associations to nominate members to 
the Board to ensure that nominees 
represent the interests of cattle 
producers and importers. Nominations 
for importer representatives may also be 
made by individuals who import cattle, 
beef, or beef products. Individual 
importers do not need to be certified as 
eligible to submit nominations. When 
individual importers submit 
nominations, they must establish to the 
satisfaction of the Secretary that they 
are in fact importers of cattle, beef, or 
beef products, pursuant to 1260.143(b)({2) 
of the Order (17 CFR 1260.143(b)(2)). 
Individual importers are encouraged to 
contact AMS at the above address to 
obtain further information concerning 
the nomination process including the 
beginning and ending dates of the 
established nomination period and 
required nomination forms and 
background information sheets. 
Certification and nomination procedures 
appear in subpart D of part 1260. 
Organizations which have previously 
been certified to nominate members to 
the Board do not need to reapply for 
certification to nominate producers and 
importers for the existing vacancies. 
The Act and the Order provide that 
the members of the Board shall serve for 
terms of three (3) years. The Order also 
requires USDA to announce when a 
Board vacancy does or will exist. The 
following States have one or more 
members whose terms will expire in 


Vol. 56, No.. 37 
Monday, February 25, 1991 


Cais ac cckintenlatentietennetnernnsete 


NO@VAda..........ec0ee = ae 
I I ihaiicen ncictincnncegsicraninnancnninces 
Oklahoma 


New eet AD A ttt NO HD 


Since there are no anticipated 
vacancies on the board for the 
remaining States’ positions, or for the 
positions of the Northwest unit, 
nominations will not be solicited from 
certified organizations or associations in 
those States or units. 

Uncertified eligible producer 
organizations in all States that are 
interested in being certified as eligible to 
nominate cattle producers for 
appointment to the listed producer 
positions, must complete and submit an 
official “Application for Certification of 
Organization or Association,” which 
must be received by close of business on 
March 27, 1991. Uncertified, eligible 
importer organizations that are 
interested in being certified as eligible to 
nominate importers for appointment to 
the listed importer positions must apply 
by the same date. Importers should not 
use the application form but should 
provide the requested information by 
letter as provided for in 7 CFR 
1260.540(b). Applications from States or 
units without vacant positions on the 
Board and other applications not 
received within the 30-day period after 
publication of this notice in the Federal 
Register will be considered for eligibility 
to nominate producers or importers for 
subsequent vacancies on the Board. 

Only those organizations or 
associations which meet the criteria for 
certification of eligibility promulgated at 
7 CFR 1260.530 as published in 51 FR 
11557, 11559 (April 4, 1986) are eligible 
for certification. Those criteria are: 





(a) For State organizations or 
associations: 

(1) Total paid membership must be 
comprised of at least a majority of cattle 
producers or represent at least a 
majority of cattle producers in a State or 
unit. 

(2) Membership must represent a 
substantial number of producers who 
produce a substantial number of cattle 
in such State or unit. 

(3) There must be a history of stability 
and permanency. 

(4) There must be a primary or 
overriding purpose of promoting the 
economic welfare of cattle producers. 

(b) For organizations or associations 
representing importers, the 
determination by the Secretary as to the 
eligibility of importer organizations or 
associations to nominate members to 
the Board shall be based on applications 
containing the following information: 

(1) The number and type of members 
represented (i.e., beef or cattle 
importers, etc.). 

(2) Annual import volume in pounds of 
beef and beef products and/or the 
number of head of cattle. 

(3) The stability and permanency of 
the importer organization or association. 
(4) The number of years in existence. 

(5) The names of the countries of 
origin for cattle, beef, or beef products 
imported. 

All certified organizations and 
associations, including those which 
were previously certified in the States or 
units having vacant positions on the 
board, will be notified simultaneously in 
writing of the beginning and ending 
dates of the established nomination 
period and will be provided with 
required nomination forms and 
background information sheets. 

The names of qualified nominees 
received by the established due date 
will be submitted to the Secretary of 
Agriculture for consideration as 
appointees to the Board. 

The information collection 
requirements referenced in this notice 
have been previously approved by the 
Office of Management and Budget 
(OMB) under the provisions of 44 U.S.C., 
chapter 35 and have been assigned OMB 
No. 0581-0152. 


Authority: 7 U.S.C. 2901 et seq. 


Done at Washington, DC on February 19, 
1991. 


Kenneth C. Clayton, 

Acting Administrator. 

[FR Doc. 91-4360 Filed 2-22-91; 8:45 am] 
BILLING CODE 3410-02-M 


Animal and Plant Health Inspection 
Service 


[Docket 91-003] 


Significant impact 

of a Permit to Field Test Genetically 
Engineered Potato Plants 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

action: Notice. 


SUMMARY: We are advising the public 


that an environmental assessment and 
finding of no significant impact have 
been prepared by the Animal and Plant 
Health Inspection Service relative to the 
issuance of a permit to Monsanto 
Agricultural Company to allow the field 
testing in Homestead, Florida, of potato 
plants genetically engineered to contain 
a gene encoding the coat protein of the 
potato leaf roll virus. The assessment 
provides a basis for the conclusion that 
the field testing of these genetically 
engineered potato plants will not 
present a risk of introduction or 
dissemination of a plant pest and will 
not have a significant impact on the 
quality of the human environment. 
Based on this finding of no significant 
impact, the Animal and Plant Health 
Inspection Service has determined that 
an environmental impact statement 
need not be prepared. 

ADDRESSES: Copies of the 
environmental assessment and finding 
of no significant impact are available for 
public inspection at Biotechnology, 
Biologics, and Environmental Protection, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
Room 850, Federal Building, 6505 
Belcrest Road, Hyattsville, MD, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Quentin B. Kubicek, Biotechnologist, 
Biotechnology Permits, Biotechnology, 
Biologics, and Environmental Protection, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
Room 841, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782, 
(301) 436-7612. For copies of the 
environmental assessment and finding 
of no significant impact, write Mr. 
Clayton Givens at this same address. 
The environmental assessment should 
be requested under permit number 90- 
282-01. —- 

SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340 regulate 
the introduction (importation, interstate 
movement, and release into the 
environment) of genetically engineered 
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organisms and products that are plant 
pests or that there is reason to believe 
are plant pests (regulated articles). A 
permit must be obtained before a 
regulated article can be introduced into 
the United States. The regulations set... .., 
forth procedures for obtaining a limited 
permit for the importation or interstate 
movement of a regulated article and for 
obtaining a permit for the release into 
the environment of a regulated article. 
The Animal and Plant Health Inspection 
Service (APHIS) has stated that it would 
prepare an environmental assessment 
and, when necessary, an environmental 
impact statement before issuing a permit 
for the release into the environment of a 
regulated article (see 52 FR 22906, June 
16, 1987). 

The Monsanto Agricultural Company 
of St. Louis, Missouri, has submitted an 
application for a permit for release into 
the environment, to field test potato 
plants genetically engineered to contain 
a gene encoding the coat protein of the 
potato leaf roll virus. The field trial will 
take place in Homestead, Florida. 

In the course of reviewing the permit 
application, APHIS assessed the impact 
on the environment of releasing the 
potato plants under the conditions 
described in the Monsanto Agricultural 
Company application. APHIS concluded 
that the field testing will not present a 
risk of plant pest introduction or 
dissemination and will not have a 
significant impact on the quality of the 
human environment. 

The environmental assessment and 
finding of-no significant impact, which 
are based on data submitted by 
Monsanto Agricultural Company as well 
as a review of other relevant literature, 
provide the public with documentation 
of APHIS’ review and analysis of the 


’ environmental impacts associated with 


conducting the field testing. 

The facts supporting the finding of no 
significant impact are summarized 
below and are contained in the 
environmental assessment. 


1. A gene encoding the potato leaf roll 
virus coat protein has been inserted into 
a potato chromosome. In nature, 
chromosomal genetic material can only 
be transferred to another sexually 
compatible plant by cross-pollination. In 
this field trial, the inserted gene can not 
spread to another sexually compatible 
plant because the field test plot is 
located at a sufficient distance from any 
sexually compatible potato plant with 
which it might cross-pollinate. 

2. Neither the recombinant genes 
themselves nor their gene products, 
confer on potato any plant pest 
characteristic. Traits, such as 
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weediness, are polygenic and cannot be 
conferred by adding a single gene. 

3. The gene for the potato leaf roll 
virus coat protein does not provide the 
transformed potato plants with any 
measurable selective advantage over 
nontransformed potato plants-in the 
ability to be disseminated or to become 
established in the environment. 

4. Select noncoding regulatory regions 
derived from plant pests have been 
incorporated into the plant DNA but do 
not confer on potato any plant pest 
characteristic. 

5. The vector used to transfer the 
genes to the potato plants has been 
evaluated for its use in this specific 
experiment and does not pose a plant 
pest risk in this experiment. The vector, 
although derived from a DNA sequence 
of a known plant pest, has been 
disarmed; that is, pathogenicity genes 
have been removed from the vector. The 
vector has been tested and shown to be 
not pathogenic to any susceptible plant. 

6. The vector agent, the bacterium that 
was used to deliver the vector DNA and 
the genes into the plant cell, has been 
shown to be eliminated and no longer 
associated with any transformed potato 
plant. 

7. Horizontal movement of the 
introduced genes is not possible. The 
vector acts by delivering the gene to the 
plant genome {i.e., chromosomal DNA). 
The vector does not survive in or on any 
plant. 

8. The field test plot is small and 
physically isolated by a surrounding 
area of cultivated land in a rural area. 

The environmental assessment and 
finding of no significant impact have 
been prepared in accordance with: (1) 
The National Environmental Policy Act 
of 1969 (NEPA) (42 U.S.C. 4331 et seq.), 
(2) Regulations of the Council on 
Environmental Quality for Implementing 
the Procedural Provisions of NEPA (40 
CFR parts 1500-1509), (3) USDA 
Regulations Implementing NEPA (7 CFR 
part 1b), and (4) APHIS Guidelines 
Implementing NEPA (44 FR 50381-50384, 
August 28, 1979, and 44 FR 51272-51274, 

‘August 31, 1979). 

Done in Washington, DC, this 20th day of 

February 1991. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 91-4359 Filed 2-22-91; 8:45 am] 
BILLING CODE 3410-34-M 


Forest Service 


Timber Resource Reanalysis—Kaibab 
National Forest 


AGENCY: Forest Service, USDA. 


ACTION: Notice of intent to prepare an . 
environmental impact statement. 


SUMMARY: The Department of 
Agriculture, Forest Service will prepare 
an environmental impact-statement to 
document the reanalysis of the timber 
program and visual quality objectives as 
presently outlined in the Land and 
Resource Management Plan for the 
Kaibab National Forest, Williams, 
Arizona. A Record of Decision will be 
filed that provides the rationale for 
selecting a forest allowable sale 
quantity, a timber sale offer program 
(1993 to 2003), and visual quality 
objectives for the study area. The Land 
and Resource Management Plan will be 
amended to reflect the decisions 
outlined above. 


DATES: Comments concerning the scope 
of the analysis will be accepted from 
now until March 15, 1991. A formal 
public involvement plan is currently 
being developed. Future news releases 
will further detail how and when to get 
involved in the analysis process. 


ADDRESSES: Written comments and 
suggestions concerning the scope of the 
analysis must be sent to William (Mike) 
Lannan, Forest Supervisor, Kaibab 
National Forest, 800 South 6th Street, 
Williams, Arizona, 86046. 


FOR FURTHER INFORMATION CONTACT: 
Questions about the analysis, 
documentation, and public involvement 
process should be directed to Cathie 
Schmidlin, Forest Public Affairs 
Specialist, or Renee Thakali, Assistant 
Forest Planner, Kaibab National Forest, 
800 South 6th Street, Williams, Arizona, 
phone 602-635-8200. A specific project 
leader has not been selected as yet. 


SUPPLEMENTARY INFORMATION: The 
Kaibab National Forest Land and 
Resource Management Plan was 
completed in April 1988. Implementation 
of the Plan began in May 1988. 
Monitoring of the Plan indicates that the 
allowable sale quantity, the visual 
quality objectives, and the timber sale 
offer schedule need to be reanalyzed for 
their accuracy. The reanalysis may 
indicate needed changes to the forest 
plan and a plan amendment may be 
necessary. The study area for the 
analysis includes only Forest Plan 
Management Areas 2, 5, 10, 13, 14, 15, 17, 
and 18. These Management Areas 
represent the suitable timber lands on 
the Kaibab National Forest. 

A range of alternative allowable sale 
quantities, visual quality objectives, and 
timber sale offer schedules will be 
evaluated. The public will be'informed 
of and allowed comment on the range of 
alternatives analyzed prior to issuance 
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of the draft environmental impact 
statement. 

David F. Jolly, Regional Forester, 
Southwestern Region, Albuquerque, 
New Mexico, is the responsible official. 

Public participation will be especially 
important at several points during the 
analysis. A Citizens Participation Plan is 
currently being developed to detail how 
and when the public can get involved. 
News releases, information pamphlets, 
community outreach or contact, open 
houses or public meetings, may be used 
to inform the public of the progress of 
the analysis. 

The Fish and Wildlife Service, 
Department of the Interior, will be 
consulted to evaluate potential impacts 
on threatened and endangered species 


‘ habitat, if any such species are found to 


exist in the study area. 

The draft environmental impact 
statement (DEIS) is expected to be filed 
with the Environmental! Protection 
Agency (EPA) and to be available for 
public review by October 1991. At that 
time EPA will publish a notice of 
availability of the DEIS in the Federal 
Register. 

The comment period on the DEIS will 
be 90 days from the date the EPA's 
notice of availability appears in the 
Federal Register. It is very important 
that the reviewers participate at that 
time. To be the most helpful, comments 
on-the DEIS should be as specific as 
possible and may address the adequacy 
of the statement or the merits of the 
alternatives discussed. Federal court 
decisions have established that 
reviewers of DEIS’s must structure their 
participation so that it is meaningful and 
alerts an agency to the reviewer's 
position and contentions, Vermont 
Yankee Nuclear Power Corp. v. NRDC, 
435 U.S. 519, 553 (1978). Additionally, 
environmental objections that could 
have been raised at the draft stage may 
be waived if not raised until after 
completion of the final environmental 
impact statement (FEIS), Wisconsin 
Heritages, Inc. v. Harris, 490 F. Supp. 
1334,, 1338 {E.D. Wis. 1980). The reason 
for this is to ensure that substantive 
comments and-objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the FEIS. 

After the comment period ends, the 
comments will be analyzed and 
considered by the Forest Service in 
preparing the final environmental 


-impact statement (FEIS). The FEIS is 


scheduled to-be completed by April 
1992. The responsible official will 
document the decision and rationale in a 
Record of Decision. This decision will 





be subject to administrative appeal 
under 36 CFR Part 217. 


Dated: February 15, 1991. 
Arvin L. White, 
[FR Doc. 91-4319 Filed 2-22-81; 8:45 am] 
BILLING CODE 3410-11-M 


Kamas Valley Cattie Allotment; Kamas 
Ranger District of the Wasatch-Cache 
National Forest, Summit County, Utah; 
Notice of Intent to Prepare an 
Environmental Impact Statement; 
Correction 


AGENCY: Forest Service, USDA. 
action: Correction. 


summary: In notice document 90-29729 
beginning on page 52204 in the issue of 
Thursday, December 20, 1990, make the 
following correction: 

On page 52204 in the second column, 
the responsible official was previously 
listed as Forest Supervisor Susan 
Giannettino. This should be changed to 
read Melissa Blackwell, District Ranger. 

The date previously published in the 
Federal Register for scheduled 
availability of the draft Environmental 
Impact Statement was March 1991. On 
page 52204, in the second column in the 
last paragraph the availability date of 
the draft should read December 1991. 
On the same page in the third column, 
the last sentence should read the final 
Environmental Impact Statement is 
scheduled to be completed February 
1992. 


Dated: February 13, 1991. 
Susan Giannettino, 
Forest Supervisor. 
[FR Doc. 91-4284 Filed 2-22-91; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF COMMERCE 
Bureau of Export Administration 


Semiconductor Technical Advisory 
Committee; Partially Closed Meeting 


A meeting of the Semiconductor 
Technical Advisory Committee will be 
held March 27, 1991, 9 a.m., Herbert C. 
Hoover Building, room 1629, 14th Street 
and Constitution Avenue, NW., 
Washington, DC. The Committee 
advises the Office of Technology and 
Policy Analysis with respect to technical 
questions which affect the level of 
export controls applicable to 
semiconductors and related equipment 
or technology. 


Agenda 


General Session 


1. Opening Remarks by the Chairman 
and Commerce Representative. 

2. Introduction of Members and 
Visitors. 

3. Presentation of Papers or Comments 
by the Public. 

4. Discussion of Status of Core List. 


Category I—Electronics. 
Executive Session 


5. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control programs and strategic criteria - 
related thereto. 

The general session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. However, in order to 
facilitate distribution of public 


presentation materials to the Committee 


members, the Committee suggests that 
you forward your public presentation 
materials or comments at least one 
week before the meeting to the address 
listed below: Ms. Ruth D. Fitts, U.S. 
Department of Commerce/BXA, Office 
of Technology & Policy Analysis, 14th & 
Constitution Avenue, NW., room 4069A, 
Washington, DC 20230. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on January 5, 1990, 
pursuant to section 10{d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittees thereof, dealing with the 
classified materials listed in 5 U.S.C. 
552(c)(1) shall be exempt from the 
provisions relating to public meetings 


‘ found in section 10{a)(1} and (a)(3), of 


the Federal Advisory Committee Act. 
The remaining series of meetings or 
portions thereof will be open to the 
public. 

A copy of the notice of determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, room 6628, U.S. Department of 
Commerce, Washington, DC. For further 
information or copies of the minutes call 
Ruth D. Fitts, 202-377-4959. 
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Dated: February 19, 1991. 
Ruth D. Fitts, 
Acting Director, Technical Advisory 
Committee Unit, Office of Technology and 
Policy Analysis. 
[FR Doc. 91-4324 Filed 2-22-91; 8:45 am} ..;, 
BILLING CODE 3510-DT-M 


Foreign-Trade Zones Board 
[Docket No. 8-91] 


Foreign-Trade Zone 122—Corpus 
Christi, TX, Application for Subzone, 
Koch Refining Company Refinery and 
—— Christi/Fort Worth, 


An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Port of Corpus Christi 
Authority, grantee of FTZ 122, 
requesting special-purpose subzone 
status for the oil refinery of Koch 
Refining Company (Koch) located in 
Nueces and San Patricio Counties, TX 
(Corpus Christi port of entry area), and 
certain Koch pipelines and terminals in 
Texas. The application was submitted 
pursuant to the provisions of the 
Foreign-Trade Zones Act, as amended 
(19 U.S.C. 81a-81u), and the regulations 
of the Board (15 CFR part 400). It was 
formally filed on February 11, 1991. 

Subzone status is being proposed for 
the following Corpus Christi area 
facilities and pipeline terminals: Site 1 
(1,162 acres}—Koch refinery complex, 
Suntide Road (on Tule Lake Channel), 
Nueces County; Site 2 (40 acres}—Koch 
terminal facility, Tribble Road, Nueces 
County; Site 3 {19 acres}—Koch coke 
storage facility, 4908 Upriver Road, 
Nueces County; and, Site 4 (200 acres}— 
Koch's Ingleside (“Gathering Systems”) 
terminal facility, Highway 1069, 
Ingleside, San Patricio County. The 
application also requests subzone status 
for Koch's Corpus Christi/Fort Worth 
pipeline (450 miles) with terminals in 
San Antonio (20 acres), Austin (23 
acres), Waco (20 acres), and Euless (Fort 
Worth area, 31 acres). 

The refinery (175,000 BPD) employs 
825 persons and is used to produce 
gasoline, fuel oil, jet fuels, middle 
distillates, and a variety of 
petrochemicals such as paraxylene, 
benzene, toluene, and cumene. 
Approximately 35 percent of the refinery 
inputs are sourced abroad, including 
crude oil, intermediate feedstocks and 
components. Some of the finished 
products are The Corpus 


exported. 
Christi area terminals and coke fa 
operate as an integral part of the 
refinery. 
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Zone procedures would exempt the 
refinery from Customs duty payments 
on the foreign products used in its 
exports. On domestic sales, the 
company is seeking to avoid duties on 
fuel used in the refinery and to defer 
duties until products leave the refinery. 
The application requests authority to 
choose the zero duty rate that applies to 
certain end products, such as 
paraxylene, benzene, cumene and 
toluene. (The duty on crude oil ranges 
form 5.25 to 10.5 cents/barrel.) Foreign 
merchandise would also be exempt from 
state and local ad valorem taxes. The 
application indicates that the savings 
would help improve the refinery's 
international competitiveness. 

Inclusion of the Corpus Christi/Fort 
Worth pipeline would allow Koch to 
defer entries until products leave the 
designated terminals, unless they are 
destined for export (including bonded 
sales). 

In accordance with the Board's 
regulations, an examiners committee 
has been approved to investigate the 
application and report to the Board. The 
committee consists of: John J. Da Ponte, 
Jr. (Chairman), Director, Foreign-Trade 
Zones Staff, U.S. Department of 
Commerce, Washington, DC 20230; Paul 
Rimmer, Regional Director, Inspection 
and Control, U.S. Customs Service, 
Southwest Region, suite 500, San Felipe 
Street, Houston, TX 77057-3012; and 
Colonel Brink P. Miller, District 
Engineer, U.S. Army Engineer District 
Galveston, P.O. Box 1229, Galveston, TX 
77553. 

Comments concerning the proposed 
zone are invited in writing from 
interested parties. They should be 
addressed to the Board's Executive 
Secretary at the address below and 
postmarked on or before April 11, 1991. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

Office of the Port Director, Government 
Plaza, 400 Mann St., suite 305, P.O. 
Box 1027, Corpus Christi, TX 78403 

Office of the Executive Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, 14th & 
Pennsylvania Avenue, NW., room 
4213, Washington, DC 20230. 

Dated: February 19, 1991. 

John J. Da Ponte, Jr., 

- Executive Secretary. 
[FR Doc. 91-4391 Filed 2-22-91; 6:45 am] 
BILLING CODE 3510-DS-™ 


International Trade Administration 
[A-403-801] 


Final Determination of Sales at Less 
Than Fair Value: Fresh and Chilled 
Atlantic Salmon from Norway 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 

ACTION: Notice. 


summMaARY: The Department of 
Commerce (the Department) has 
determined that imports of fresh and 
chilled Atlantic salmon (salmon) from 
Norway are being, or are likely to be, 
sold in the United States at less than fair 
value. The Department has notified the 
International Trade Commission (ITC) 
of its determination and has directed the 
Customs Service to continue to suspend 
liquidation of all entries of Atlantic 
salmon from Norway. The ITC will 
determine, within 45 days of publication 
of this notice, whether these imports 
materially injure, or threaten material 
injury to, the U.S. industry. 

EFFECTIVE DATE: February 22, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Louis Apple, Tracey E. Oakes, David C. 
Smith or Edward Easton, Office of 
antidumping Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 377-1769, 377-3174, 377- 
3798, or 377-1777, respectively. 
SUPPLEMENTARY INFORMATION: 


Final Determination 


We determine that imports of Atlantic 
salmon from Norway are being, or are 
likely to be, sold in the United States at 
less than fair value, as provided in 
section 735 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1673d(a)) (the Act). 
The estimated weighted-average 
margins are shown in the “Continuation 
of Suspension of Liquidation” section of 
this notice. 


Case History 


Since publication of the preliminary 
determination on October 3, 1990 (55 FR 
40418), the following events have 
occurred. On October 5, 1990, counsel 
for respondents requested that we 
postpone our final determination until 
not later than 135 days after the date of 
publication of the preliminary 


. determination-in accordance with 


section 735(a)(2) of the Act. 

We verified questionnaire responses 
in Norway from October 29 to 
November 20, 1990. Petitioner and 
respondents submitted comments for the 


7661 


record in case briefs dated January 14, 
1991 and in rebuttal briefs dated January 
22, 1991. We held a public hearing on 
January 23, 1991 in which petitioner and 
respondents participated. 

At the hearing, the Department 
requested additional submissions on the 
issue of “perishability”, which all - 
parties submitted on January 29, 1991. 


Scope of Investigation 


The product covered by this 
investigation is the species Atlantic 
salmon (Salmo salar) marketed as 
specified herein; the investigation 
excludes all other species of salmon: 
Danube salmon; Chinook {also called 
“king” or “quinnat”); Coho (“silver”); 
Sockeye (“redfish” or “blueback”); 
Humpback (“pink”); and Chum (“dog”). 
Atlantic salmon is a whole or nearly- 
whole fish, typically (but not 
necessarily) marketed gutted, bled, and 
cleaned, with the head on. The subject 
merchandise is typically packed in 
fresh-water ice (“chilled”). Excluded 
from the subject merchandise are fillets, 
steaks, and other cuts of Atlantic 
salmon. Also excluded are frozen, 
canned, smoked or otherwise processed 
Atlantic salmon. Atlantic salmon is 
currently provided for under the 
harmonized tariff schedule (HTS) 
subheading: 0302.12.00.02.9. Prior to 
January 1, 1990, Atlantic salmon was 
provided for under HTS subheadings 
0302.12.00.60.8 and 0302.12.00.65.3. The 
HTS subheadings are provided for 
convenience and customs purposes. The 
written description remains dispositive 
as to the scope of the product coverage. 


Period of Investigation 


The period of investigation (POD) is 
September 1, 1989 through February 28, 
1990. 


Such or Similar Comparisons 


For the purpose of this investigation, 
we have.determined that all Atlantic 
salmon comprises a single category of 
such or similar mechandise. Product 
comparisons were made on the basis of 


‘grade of salmon (superior, ordinary) and 


weight bands. We compared U.S. sales 
of gutted Atlantic salmon to sales of 
gutted Atlantic salmon sold in third 
countries because only gutted 
merchandise is sold in the United States. 
In addition, U.S. sales were compared 
only to sales of identical weights and 
grades of merchandise sold in the third 
country markets, 


Best Information Available 


For some companies, as specified 
elsewhere in this notice, the Department 
used best information available (BIA) 





for portions of the response. For one 
company, Hallvard Leroy, we relied 
only on BIA. At verification, we had 
found = ea Leroy ~~ Ap t 
ave re ices 0 sales. 
Tecusse tls i'net ba eonocduned writ 
the instructions to the 
company and because it could have a 

8 impact on the fair value 
calculations (potentially shielding 
margins), we have used only BIA for this 
company. As BIA, we have assigned 
Hallvard Leroy the highest rate found 
for any of the seven exporters for which 
a margin was calculated. 


Fair Value Comparisons 


To determine whether sales of 
Atlantic salmon from Norway to the 
United States were made at less than 
fair value, we compared the United 
States price (USP) to the foreign market 
value (FMV), as specified in the “United 
States Price” and “Foreign Market 
Value” sections of this notice. 


United States Price 


We based the USP on purchase price, 
in accordance with section 772(b) of the 
Act, because all sales by all exporters 
were made directly to unrelated parties 
prior to importation into the United 
States. We calculated USP for the 
exporters as follows. Salmonor. We 
calculated purchase price based on 
airpacked, c.if. prices to unrelated 
customers in the United States. We 
made deductions, where appropriate for 
airfreight, inland insurance, rebates, and 
Norwegian export duties in accordance 
with section 772(d)(2) of the Act. 


Sea Star International 


We calculated purchase price based 
on airpacked, c.i.f. prices to unrelated 
customers in the United States. We 
made deductions, where appropriate, for 
airfreight, handling, inland insurance, 
discounts, and Norwegian export duties, 
in accordance with section 772(d)(2) of 
the Act. For Sea Star International, we 
lowered each United States gross price 
by $.05 because at verification we found 
that Sea Star applied a systematic, 
improper rounding-up technique for 
reporting the U.S. gross unit prices. The 
maximum amount of that rounding is 
$.05. For Sea Star sales which we were 
able to verify as accurate, we used the 
reported prices. 

Skaarfish Mowi 

We calculated purchase price based 
on airpacked, c.i.f. prices to unrelated 
customers in the United States. We 
made deductions, where appropriate, for 
airfreight, inland insurance, foreign 
inland freight, and Norwegian export 


duties, in accordance with section 
772(d)(2} of the Act. 


Fremstad Group 


We calculated purchase price based 
on airpacked, c.i.f. prices to unrelated 
customers in the United States. We 
made deductions, where appropriate, for 
airfreight, inland insurance, export 
taxes, and discounts in accordance with 
section 772(d)(2) of the Act. 


Domstein 


We calculated ase price based 
on airpacked, c.i.f. prices to unrelated 
customers in the United States. We 
made deductions, where appropriate, for 
airfreight, inland insurance, discounts, 
handling, custom fees, and Norwegian 
export duties, in accordance with 
section 772(d)(2) of the Act. 


Saga 

We calculated purchase price based 
on airpacked, c.i.f. prices to unrelated 
customers in the United States. We 
made deductions, where appropriate, for 
airfreight, inland insurance, discounts, 
foreign inland freight and Norwegian 
export duties, in accordance with 
section 772(d)}(2) of the Act. 


Chr. Bjelland 


We calculated purchase price based 
on airpacked, c.i.f. prices to unrelated 
customers in the United States. We 
made deductions, where appropriate, for 
airfreight, inland insurance, and 
Norwegian export duties, in accordance 
with section 772{d){2) of the Act. 
Foreign Market Value 
Market Viability 

In order to determine whether there 
were sufficient sales of Atlantic salmon 
in the home market to serve as the basis 
for calculating FMV, we compared the 
volume of home market sales to the 
volume of third country sales, in 
accordance with section 773{a)(1) of the 
Act. We did not consider home market 
sales to other exporters in the viability 
calculation because the ultimate 
destination of the merchandise is not 
known. For six respondents, the volume 
of home market sales was less than five 
percent of the aggregate volume of third 
country sales. In the case of Sea Star, all 
of its home market sales were to other 
exporters or to related customers. 
Because we had no home market sales 
from which to determine whether Sea 
Star’s sales to related customers were at 
arms length, we selected third country 
sales to determine FMV. 

Therefore, for these seven 
respondents, we determined that home 
market sales did not constitute a viable 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Notices 


basis for calculating FMV, in 
accordance with 19 CFR 353.48. In 
selecting third country markets for 
computing FMV, we considered the 
criteria set forth in 19 CFR 353.49(b). 
Because similarity of merchandise was 
not an issue for six of the respondents, 
we selected third countries having the 
largest sales volumes. For one 
respondent, similarity was an issue in 
selecting the third country market for 
computing FMV (see Exporter-Specific 
Comment 1 for Chr. Bjelland). The 
volume of sales to the third country we 
selected was “adequate” within the 
meaning of 19 CFR 353.49(b)(1). 


Cost of Production 


Petitioner alleged that respondents’ 
third country sales of Atlantic salmon 
were made at prices below the cost of 
production (COP). Based on petitioner’s 
allegation, we gathered and verified 
data on production costs. Because the 
growth cycle of the subject merchandise 
is approximately 18 to 24 months, we 
requested production costs for the 
previous two to three years, as 
applicable, which were incurred on the 
salmon delivered to and accepted by an 
exporter during the POL. 

We calculated the COP of salmon sold 
by each exporter based on the sum of 
the following: (1) The simple average of 
responding farmers’ COPs (which 
included the cost of materials, 
fabrication, processing and packing, 
wellboat services, general expenses of 
the farmer, freight costs, 
Fiskeoppdretternes Salsgag (FOS) and 
Norske Fiskeoppdretternes Forening 
(NFF) fees); and (2) the exporter’s 
selling, general and administrative 
expenses. The total cost of production 
was calculated on a Norwegian kroner 
per kilogram (NOK/kg) basis. To 
calculate the amount of direct selling 
expenses incurred by the exporter, we 
applied a cost-based percentage of total 
direct selling expenses, adjusted for 
verification changes, to the farmers” 
COP. in all cases, for salmon sold on or 
after January 1, 1990, a five NOK/kg cost 
was added to the COPs (see Farm-Wide 
Commer:t 3). 

We compared third country weighted 
average monthly prices of gutted 
merchandise to the COP because only 
gutted merchandise is sold in the U.S. 
market. If over 90 percent of a 
respondent's sales were at prices above 
the COP, we did not disregard any 
below-cost sales because we 
determined that the respondent's below- 
cost sales were not made in substantial 
quantities over an extended period of 
time. If between ten and 90 percent of a 
respondent's sales were at prices below 
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the COP, we only the 
below-cost sales. In such cases, we 
determined that the respondent's below- 
cost sales were made in substantial 
quantities over an extended period of 
time. If less than ten percent of 
respondent's sales were at prices above 
the COP, we disregarded all sales and 
calculated FMV based on constructed 
value {see the company specific sections 
below}. 

The COP data submitted by the 
farmers and exporters were relied upon, 
except in the following instances where 
the costs were not appropriately 
quantified or valued. . 


Safish 


(1) Smolt costs were increased to 
include a prepayment made in 1987 for 
the 1986 year class, because smolt costs 
were specifically identified to each year 
class; 

(2) Feed, direct labor and overhead 
cost were revised due to an adjustment 
to salmon inventory quantities used to 
calculate the per unit production cost; 

(3) General and administrative (G&A) 
and interest expenses were adjusted to 
reflect cost per kilogram by dividing 
total 1989 G&A and interest expenses by 
the total kilograms of salmon sold in 
1989 for all year classes (see Farm-Wide 
Comment 7}; and 

(4) Packing and processing and freight 
costs for gutted salmon were adjusted to 
reflect a cost per gutted kilogram rather 
than a cost per round kilogram. 


Hofa 


(1) Feed, direct labor and overhead 
were adjusted for the following: {a} 
Adjustments submitted by the company 
at the beginning of verification to the 
ending inventory quantity of salmon; (b) 
an insurance indemnity received by 
Hofa for large losses of the 1988 year 
class due to disease; 

(2) Depreciation expense was 
adjusted to reflect the amount of 
ordinary depreciation recorded on the 
company’s audited financial statements 
(see Farm-Wide Comment 5}; 

(3) G&A and interest expenses were 
adjusted to reflect the cost per kilogram 
by dividing total 1989 G&A and interest 
expenses by the total kilograms of 1988 
year class salmon sold (see Farm-Wide 
Comment 7); and 

(4) Wellboat costs for gutted salmon 
were adjusted to reflect a cost per 
gutted kilogram rather than a cost per 
round kilogram. 


Bremanger Fiskeindustri 


(1) Feed costs for 1968 were reduced 
for discounts that had been recorded as 
interest income; 


(2) Overhead was adjusted for 
insurance expenses that were not 
included in the farming costs for 1988, 
depreciation expense that was not 
included in the farming costs for 1989 
(as BIA, an amount was calculated 
based on the useful life of the assets as 
reported on the financial statement) and 
depreciation expense submitted for 1988 
farming costs by the respondent was not 
used because it was not based on actual 
costs incurred {as BIA, the Department 
recalculated depreciation expense 
based on the useful life of the assets as 
reported on the financial statement); 

(3) G&A expenses were revised using 
the highest G&A of the other farmers as 
BIA, because these expenses did not 
include services provided by a related 
party (R. Domstein & Co.); 

(4) Interest expense was adjusted to 
include ail of Bremanger's interest 
expense allocated to the salmon farm in 
1989 including certain mortgage 
expenses ded by the respondent 
divided over total kilograms of salmon 
sold in 1989 (see Farm-Wide Comment 
7); 

(5) Costs for packing and processing, 
performed by a related company, were 
not used because they could not be 
verified {as BIA, the FOS price list was 
used as the basis for the cost of packing 
and processing gutted salmon); and 

{6) Wellboat costs for gutted salmon 
were adjusted to reflect a cost per 
gutted kilogram rather than a cost per 
round kilogram. 


Midnor 


(1) Labor for 1988 was adjusted to 
include ali labor costs including labor 
costs excluded by the respondent 
incurred during 1988 which had not been 
capitalized as part of the construction 
costs for an on-shore facility; 

(2) G&A and interest expenses were 
adjusted to reflect the cost per kilogram 
by dividing total 1989 G&A and interest 
expenses including certain mortgage 
expenses excluded by the respondent by 
the total kilograms of 1988 year class 
salmon sold {see Farm-Wide Comment 
7} 

(3) Certain categories of cost for 1988 
were reclassified from factory overhead 
to SG&A expense; and 

(4) A clerical error in 1989 submitted 
G&A expenses was corrected. 


Bremnes 


(1) Material costs were adjusted to 
reflect a purchase of feed recorded in 
the 1989 financial statements but 
excluded from the submission, and a fee 
which was included in material costs on 
the 1989 financial statements but 
excluded from the submission; and 


2 —_ ne interest expenses were 
adjusted to reflect cost per kilogram by 
dividing total 1969 G&A and interest 

expenses by the total kilograms of 
salmon sold in 1989 for all year classes 
(see Farm-Wide Comment 7). 


Austevoll 


(1) The cost of cultivation of the 1988 
yeer class was reduced by the amount 
of an insurance indemnity received due 
to losses from disease; and 

(2) G&A aud interest expenses were 
adjusted to reflect cost per kilogram by 
dividing total 1989 G&A and interest 
expenses by the total kilograms of 
salmon sold in 1989 for all year classes 
(see Farm-Wide Comment 7). In 
calculating the exporters’ selling, 
general and administrative expenses we 
did not include movement charges such 
as inland freight, insurance, and export 
duties. We recalculated the remaining 
direct selling expenses as a percentage 
of cost of goods sold attributable to 
sales of salmon to the third country or 
home market during the POL 


Foreign Market Vaine 


In accordance with section 773{e) of 
the Act we calculated foreign market 
value based on constructed value (CV) 
when there were insufficient sales 
above the COP in the third country and 
when there were no identical third 
country comparisions. In this case, the 
COP data submitted by the respondents 
were used in the CV calculations. The 
CV for salmon sold by each exporter 
included the sum of the following: (1) 
The simple average of the responding 
farmers’ COPs {the cost of materials, 
fabrication, processing and packing, 
wellboat services, general expenses of 
the farmer, freight costs, and FOS and 
NFF fees); and (2) the exporters’ selling, 
general and administrative expenses, 
profit, and packing. The exporter’s direct 
selling expenses were calculated as a 
percentage of cost of goods sold and 
applied to the farmers cost of 
production. In all cases: (1) Actual 
general expenses were used, because 
the total of the farmer's and exporter’s 
general expenses exceeded the statutory 
minimum requirement of ten percent of 
the sum of materials and fabrication, 
and (2) imputed credit expenses were 
included in selling expenses. Interest 
expenses were reduced for the portion 
related to credit activities in order to 
avoid overstating credit expenses. 

For all exporters, profit equal to the 
statutory minimum eight percent of the 
cost of production was applied (see 
Farm-Wide Comment 4}. In all cases, for 
salmon sold on or after January 1, 1990, 
a five NOK/kg cost was added to the 


BEST COPY AYAILABL® 





CV before profit. (see Farm-Wide 
Comment 3). 

We calculated FMV for the exporters 
as follows. 


Salmonor 


Over 90 percent of this exporter's 
sales were below the cost of production, 
and we based FMV on constructed 
value. Because all comparisons involved 
purchase price sales, we made 
circumstance of sale adjustments, where 
appropriate, for Norske 
Ferskfiskomsetnings Landsforening 
(NFOL) dues, Fresh Fish Export 
Committee (FFEC) fees, credit, 
warranty, and export credit insurance 
expenses. 


Sea Star 


Over 90 percent of this exporter's 
sales were below the cost of production, 
and we based FMV on constructed 
value. Because all comparisons involved 
purchase price sales, we made 
circumstance of sale adjustments, where 
appropriate, for NFOL dues, FFEC fees, 
credit, and export credit insurance 
expenses. Where commissions were 
paid in the third country and not in the 
U.S. market, we allowed an adjustment 
of the lesser of U.S. indirect selling 
expenses or total average third country 
commissions in accordance with the 
Department's regulations. 


Skaarfish Mowi 


Over 90 percent of this exporter’s 
sales were below the cost of production, 
and we based FMV on constructed 
value. Because all comparisons involved 
purchase price sales, we made 
circumstance of sale adjustments, where 
appropriate, for NFOL dues, FFEC fees, 
credit, and warranty expenses. Where 
commissions were paid in the U.S. and 
not in the third country market, we 
allowed an adjustment of the lesser of 
indirect selling expenses or U.S. 
commissions in accordance with the 
Department's regulations. 


Fremstad 


Seventy-five percent of sales were 
below the cost of production. We based 
FMV on constructed value for 
comparison categories where there were 
below cost sales and for comparison 
categories for which there were no 
matching third country sales. For all 
other comparison categories we used 
third country sales prices.for our 
comparisons. When we used third 
country prices, we made deductions, 
where appropriate, for inland freight, 
inland insurance, Norwegian export 
duties, rebates, credit expenses, FFEC 
fees, and NFOL dues. Because all 
comparisons involved purchase price 


sales, we made circumstance of sale 
adjustments, where appropriate, for 
NFOL dues, FFEC fees, credit, and 
warranty expenses. 


Domstein 


Over 90 percent of this exporter’s 
sales were below the cost of production, 
and we based FMV on constructed 
value. Because all comparisons involved 
purchase price sales, we made 
circumstance of sale adjustments, where 
appropriate, for NFOL dues, FFEC fees, 
credit, and warranty expenses. If 
commissions were paid in both markets, 
we deducted weighted average third 
country commissions and added the U.S. 
commission. If commissions were paid 
on U.S. sales only, we allowed an 
adjustment for the lesser of U.S. 
commissions or indirect selling 
expenses. If commissions were paid on 
the third country sales only, we allowed 
an adjustment for the lesser of third 
country commissions or indirect selling 
expenses. Finally, certain direct selling 
expenses classified as indirect selling 
expenses were removed from the 
calculation of indirect selling expenses. 


Saga 


Over 90 percent of this exporter’s 
sales were below the cost of production, 
and we based FMV on constructed 
value. Because all comparisons involved 
purchase prices sales, we made 
circumstance of sale adjustments, where 
appropriate, for NFOL dues, FFEC fees, 
credit, and warranty expenses. Where 
commissions were paid in the third 
country and not in the U.S. market, we 
allowed an adjustment of the lesser of 
indirect selling expenses or average 
third country commissions in 
accordance with the Department's 


regulations. 
Chr. Bjelland 


Over 90 percent of this exporter's 
sales were below the cost of production, 
and we based FMV on constructed 
value. Because all comparisons involved 
purchase price sales, we made 
circumstance of sale adjustments, where 
appropriate, for NFOL dues, FFEC fees, 
credit, and export credit insurance 
expenses. Where commissions were 
paid in the U.S. and not in the home 
market, we allowed an adjustment for 
the lesser of home market indirect 
selling expenses or U.S. commissions, in 
accordance with the Department's 
regulations. 


Currency Conversion 


When calculating foreign market 
value, we made currency conversions in 
accordance with 19 CFR 353.60, using 
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the exchange rates certified by the 
Federal Reserve Bank of New York. 


Verification 


As provided in 19 CFR 353.36(a)(1), we 
verified all information used in reaching 
our final determination in this 
investigation. We used standard 
verification procedures, including 
examination of relevant accounting 
records and original source documents 
provided by respondents. 


Interested Party Comments 
I. Farm-Wide Comments 
Comment 1 


Petitioner argues that the respondents 
did not disclose until verification 
significant information regarding 
methodology and certain costs which 
should have been disclosed in the 
responses. For example, respondents did 
not disclose the use of a surrogate 
period for calculating smolt costs and 
failed to identify all related parties. 
Petitioner argues that the new 
information submitted at verification 
constituted a basic change in 
methodology which should have been 
disclosed prior to verification. 
Therefore, the Department should reject 
all of the responses and use, as BIA, the 
highest reported cost of the farmers, 
adjusted for additional costs discovered 
at verification. 

‘Respondents state that the farmers 
had no cost accounting system in place 
and had very minimal resources 
available for conducting the 
verifications. Respondents argue that 
the petitioner has ignored the fact that 
the farmers answered every question 
“which had any substantive bearing on 
the case.” 


DOC Position 


The Department discovered 
deficiencies in the respondents’ 
submissions during verification. 
However, the Department concluded 
that these deficiencies were not of such 
significance as to be considered a 
substantially revised or new response. 
Therefore, with the exception of one 
farmer (see Nordsvalaks Comment 1), 
the responses have been used, as 
adjusted, in the final determination. 


Comment 2 


Petitioner alleges that the omission of 
January and February 1990 costs for six 
of the seven farmers significantly 
understates the costs for sales made 
during the POI. Petitioner argues that, if 
the Department uses the verified cost 
data, it should adjust these costs by . 
using the highest 1989 COP calculated 





Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Notices 


for any farmer, and average — 
with each individual farmer's 
cost for the first four months of the POL 
Respondents argue that it was not 
possible to accurately determine costs 
for January and February 1990, because 
the accounting records of certain 
farmers had not been closed. Therefore, 
the farmers calculated costs and 
production quantities over the two-year 
period, 1988 and 1989, and so matched 
costs with production accurately. 
Respondents also argue that any 
increased costs and quantities during 
those two months are in direct 
proportion to the increased growth of 
the fish, resulting in no change to the per 
kilogram cost of salmon. 


DOC Position 


For those respondents which were 
unable to provide costs for January and 
February 1990, /.e., all farmers except 
Hofa, we used BIA. As BIA, we 
calculated a cost per kilogram based on 
respondent's methodology which 
captured costs over the two-year period, 
1988 and 1989, and allocated these coste 
over the gross production for these two 
years. The petitioner's claim that coste 
would have been higher in the months of 
January and February 1990, except for 
the five NOK/kg freezing fee, was not 
supported by the information on the 
record for Hofa, 


Comment 3 


Petitioner argues that the five 
Norwegian kroner/kilogram (five NOK/ 
kg) fee paid by the farmers to FOS, the 
Norwegian fish farmers’ sales 
organization, should be included in the 
cost of production for those sales made 
on or after January 1, 1990. Petitioner 
asserts that the charge is equivalent to a 
tax collected on sales, which is normally 
included as a cost of production, and the 
fact that this tax was imposed to finance 
FOS’s freezing intervention program 
should not be a consideration in 
determining the cost of the product 
under investigation. 

Respondents claim that the freezing 
charge assessed by FOS is a cost for a 
production that is not under 
investigation, i.e., frozen salmon. 
Respondents argue that this cost would 
probably be included as a cost of 
producing frozen salmon if this were an 
investigation of frozen salmon; 
therefore, it cannot logically be included 
as a cost of producing fresh salmon. 
While respondents agree that the 
freezing charge is assessed on all sales 
of fresh salmon beginning January 1, 
1990, they argue that the method in 
which a charge is calculated is 
irrelevant, and the fact that the fee is a 
tax assessed on sales of fresh fish is 


also irrelevant. Therefore, respondents 
argue that this charge should not be 
included in the cost of production. 


DOC Position 


The Department agrees with 
petitioner. This fee is a five NOK/kg 
charge assessed on ail sales of fresh 
salmon. Therefore, the amount of the fee 
incurred by each salmon farmer is 
completely a function of the amount of 
fresh salmon it sells. The fact that FOS 
uses this money to finance a i 
pian is not the deciding factor. The 
Department considers this fee to be a 
general expense and included it as a 
cost of producing the fresh salmon. 


Comment 4 


Petitioner argues that the respondents’ 
refusal to submit CV information, on the 
basis of a claim that CV is not relevant 
in this case, is justification for rejecting 
the responses of all farmers. Petitioner 
states that the respondent does not 
determine what is and what is not 
relevant in an investigation, because 
that is the role of the Department itself. 
Furthermore, the Department does not 
have all of the necessary information, 
such as related party transfer prices and 
profit, to calculate CVs. 

Respondents argue that the farmers 
did not submit CV information because 
there was no need for it. Respondent 
states that the Department's 
memorandum of August 20, 1990 set 
forth the proposed methodology and that 
memorandum did not stipulate that CV 
would be used. Respondent states that 
the statute requires that only one . 
amount for general expenses (which is 
not less than 10 percent of the cost of 
manufacturing) and one amount for 
profit (which is not less than 8 percent 
of the sum of the cost of manufacturing 
and general expenses) be included in 
CV. The statute does not allow for the 
addition of statutory minimums at two 
different levels in the calculation of total 
constructed value, therefore, all CV 
information is irrelevant for the farmers. 
DOC Position 

The Department used information 
submitted for the calculation of cost of 
production when constructed values 
were required. In those cases where 
sales were found to be below cost and 
constructed value was used as FMV, 
BIA was used when the respondent did 
not use the proper costs for related party 
transactions. We combined the SG&A of 
the farmer and the exporter for the 
statutory ten percent test. As we found 
the total SG&A amount to be above ten 
percent in ail instances, we used actual 
SG&A for our CV calculations. For 
profit, we used the statutory eight 


7665 


percent minimum. This was reasonable 
given that almost all third country sales 
were made at prices below the cost of 
production. 


Comment 5 


Petitioner argues that respondents’ 
submissions included an amount for 
depreciation expense that was less than 
that reported in the financial statements 
prepared according to Norwegian 
generally accepted accounting principles 
(GAAP). Petitioner states that several 
farmers did not provide any information 
about the useful life of the assets, and 
those that did submit such information 
provided no independent support for the 
claimed periods. As such, depreciation 
expense should be taken from the 
financial statements. 

Respondents claim that a certain 
portion of depreciation on the financial 
statement is tax-related accelerated 
depreciation and is reported in the 
financial statements as a separate non- 
operating item. Respondents argue that 
onty the portion of depreciation expense 
shown in the financial statements as 
“ordinary depreciation” should be 
included in the cost of production and 
that inclusion of tax-related 
depreciation would be distortive. 

DOC Position 

The Department used the “ordinary 
depreciation” reported on the 
respondents’ financial statements. This 
“ordinary depreciation” was based on 
the assets’ historical cost and useful life 
in accordance with Norwegian GAAP. 
While the accelerated depreciation 
taken for tax purposes also appears on 
the financial statement, it is not based 
on the useful life of the assets. The tax- 
related accelerated depreciation does 
not appear to be a current cost but an 
appropriation to an account that reflects 
the difference between the “ordinary 
depreciation” and that used by the 
company for tax purposes. Because the 
historical value of the assets and the 
ordinary depreciation calculated on this 
historical value were not affected by the 
tax-related depreciation in this case, we 
did not include the tax-related 
depreciation in COP. 

Comment & 


Petitioner states that wellboat fees 
should be calculated on a gutted weight 
basis, not on a round weight basis. 
Furthermore, several farms did not 
report freight costs. 

Respondents state that most of the 
farmers have properly reported 
processing fees and wellboat fees on a 
gutted weight basis by converting round 





weight to gutted weight at a rate of 90 
percent. 
DOC Position 

The Department made adjustments 
where necessary to calculate processing 
and wellboat costs on a gutted weight 


basis and to reflect the inclusion of 
freight where appropriate. 


Comment 7 


Petitioner argues that the inclusion of 
general expenses as a manufacturing 
cost and, thus, part of the classification 
inventory value, is inconsistent with the 
Department's standard practice and 
with generally accepted accounting 
principles. Petitioner claims that none of 
the farmers demonstrated that their 
G&A costs were clearly related to 
production. Generally accepted 
accounting principles stipulate that G&A 
expenses shall be period charges except 
for the portion of such expenses that is 
clearly related to production. Therefore, 
1989 G&A expenses should be allocated 
over 1989 production. 

Respondents argue that the general 
expenses of the fishfarmers include very 
few selling expenses as most of the 
selling function is handled by the 
exporter, and that the remaining general 
and administrative expenses relate 
solely to production operations, i.e., 
cultivating fish. Respondent asserts that 
an allocation of 1989 G&A expenses 
based on 1989 production would be 
distortive because more than one year 
class is under production during each 
year because the cultivation process 
requires 18 to 24 months. Because 
materials, labor and overhead for 1988 
and 1989 were used to calculate costs, 
G&A expenses allocated over 1988 and 
1989 production should also be included 
in the cost of production. 

DOC Position 

We agree with petitioner and have 
calculated both G&A and interest 
expenses as period expenses for the 
year 1989. This methodology attributes 
G&A and interest expenses to salmon 
sold during 1989 from both 1988 and 
1989 year classes. G&A and interest 
expenses were calculated as a per- 
kilogram cost by dividing the relevant 
costs incurred in 1989 by the number of 
kilograms of salmon sold in 1989. 

Two farms, Midnor and Hofa, began 
operations in 1988 and had no sales in 
the first half of 1989. Thus, a G&A and 
interest expense cost per kilogram of 
fish sold in 1989 was not representative 
of such expenses that would occur in the 
production of salmon in the ordinary 
course of business. The Department 
used the sales of the 1988 year class in 
the first half of 1990 as best information 


available for sales in the first half of 
1989, in order to normalize these 
expenses for Midnor and Hofa. 


Comment 8 


Petitioner proposes that the 
Department calculate for each farm 
average cost figures for both gutted and 
round fish. Because a five NOK/kg fee 
was imposed on all sales of fresh 
salmon made on or after January 1, 1990, 
petitioner also proposes that the 
Department calculate separate COPs for 
the first four months of the POI and the 
final two months, after imposition of the 
fee. The Department should next 
recalculate the sales prices reported by 
each farmer to the exporters. (Hereafter, 
the farmer to exporter prices will be 
referred to as the exporter's “acquisition 
prices” or “AP”.) These prices should 
then be weight-averaged for both gutted 
and round fish for each of the two sub- 
periods of the POI. Petitioner argues that 
it is necessary to weight-average the 
acquisition prices since large salmon 
has a higher per-unit price than smaller 
salmon. Comparing average costs with 
APs would result in below-cost sales for 
the smaller salmon and above-cost sales 
for the larger salmon. Therefore, the four 
separate average costs should be 
compared to four separate average APs 
and the higher of the two figures should 
be deemed the exporter’s COM. The 
Department should then add the verified 
SG&A of each exporter to the gutted and 
round average costs for both sub- 
periods of the POI. 


DOC Position 


The Department calculated one simple 
average cost of production for gutted 
fish based on the adjusted costs of 
production of all seven farmers included 
in the investigation. We did not compare 
the farmers’ cost of production to the 
APs because we determined that APs 
were not relevant to the COP analysis 
(see Exporter-Wide Comment 1). 
Therefore, no APs have been used for 
purposes of the final determination. 
Instead, we calculated the simple 
average of the seven farmers’ individual 
costs of production for gutted fish (we 
did not calculate a simple average cost 
of production for round fish because no 
sales of round fish were used in our 
comparisons) and added the exporter- 
specific SG&A expenses to determine 
COP of fish sold by each exporter for 
the first sub-period of the POI 
(September 1 through December 31, 
1989). We did the same for the second 
sub-period of the POI (January 1 through 
February 28, 1990), but also added the 
FOS fee of five NOK/kg. to COP (see 
Farm-Wide Comment 3). The COPs were 
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then compared to the exporter’s monthly 
weighted average third country prices. 


Il. Farm-Specific Comments 
Safish 
Comment 1 


Petitioner argues that Safish 
submitted a materially revised cost of 
production submission at verification. 
Petitioner asserts that it is the 
Department's well-established practice 
not to accept material changes to 
responses at verification and, thus, the 
Department should have rejected the 
submission at verification to the extent 
the resubmitted costs are lower. 

Respondent maintains that, at the 
beginning of verification, Safish 
informed the Department of an 
inventory error it had discovered and 
provided the Department with a 
corrected calculation of the quantity 
produced. 


DOC Position 


The Department agrees with the 
respondent. At the beginning of 
verification, the respondent submitted 
revised inventory information. The 
revisions were supported by detailed 
farm inventory records. This revision 
was not so significant as to constitute a 
new response. Therefore, the 
Department used this information as the 
basis for calculating the cost of 
production. 


Comment 2 


Petitioner argues that Safish’s audited 
financial statement casts serious doubt 
on the reliability of its production costs 
as submitted to the Department. 
Specifically, petitioner claims that the 
results on Safish’s income statement do 
not reflect the costs and selling prices 
submitted to the Department. 
Additionally, petitioner argues that 
Safish’s 1989 Management Report lists a 
“calculated cost of production” at odds 
with the cost of producing round salmon 
as reported to the Department. 
Petitioner also argues that Safish failed 
to disclose a method of calculating costs 
of producing salmon for inventory — 
purposes, even though specifically 


. requested to do so by the Department. 


Petitioner concludes that these factors 
warrant rejection of Safish’s cost 
response in its entirety. 

Respondent claims that the 
Department verified Safish’s cost of 
production based on a complete review 
of its operations and accounting records. 


DOC Response 


The Department agrees with the 
respondent. The response to the 
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Department's questionnaire was 
prepared by utilizing the company’s 
accounting records, general ledgers and 
financial statements which were audited 
according to Norway’s generally 
accepted accounting principles. 
Additionally, the management study 
does not support the petitioner's claim 
regarding the reported cost of 
production, because after minor 
adjustments, both amounts were 
comparable. 


Bremnes 
Comment 1 


Petitioner argues that Bremnes’ entire 
response be rejected and BIA used in 
the final determination because of the 
substantial adjustments which were 
made to actual costs for the submission 
and not disclosed to the Department 
until verification. Furthermore, Bremnes 
did not disclose to the Department until 
verification the use of surrogate costs 
for the 1987 smolt class. Petitioner 
argues that this data constitutes new 
information which should not have been 
,accepted by the Department at 
verification. 

Respondent argues that it answered 
exactly what the Department asked for 
in the questionnaire: An explanation of 
the differences between the response 
and the cost accounting system, not the 
difference between the response and the 
financial statements. Because Bremnes 
had no cost accounting system in place, 
it was required to perform an entry-by- 
entry analysis of the financial records in 
order to prepare the submission. 
Respondent claims that the Department 
verified each adjustment and petitioner 
has no basis on which to make its 
assertion that Bremnes’ response is not 
credible. 


DOC Position 


The Department did discover 
deficiencies in Bremnes’ submission. 
However, based on information 
provided at verification, we were able to 
make necessary adjustments. These 
adjustments were not so significant as 
to warrant the use of BIA for the entire 
response. 


Comment 2 


Petitioner argues that the Department 
should reject Bremnes’ material costs in 
their entirety and use as BIA the 
average feed cost of NOK 10.92/kg from 
the 1988 Norwegian.Directorate of 
Fisheries Study because of inconsistent 
year-end adjustments which lowered the 
feed costs. Petitioner asserts that it is 
impossible to determine how many one- 
sided adjustments could have been 
made. If the Department does add back 


this cost to materials, it should allocate 
the full amount to salmon farming. 

Respondent argues that this one 
expenditure was excluded from the COP 
because it was a prepayment. 
Respondent claims that this purchase 
represented costs for a period 
subsequent to the period for which costs 
were calculated. Respondent states that 
at verification it showed that the 
purchase was from a supplier other than 
its normal supplier, that it was in 
addition to the regular purchases made 
in December, and that delivery did not 
begin until Feburary 1990. Therefore, 
respondent contends that it has properly 
been excluded from the COP. 


DOC Position 


We agree with petitioner in part. The 
Department increased 1989 material 
costs for this purchase of feed. The 
respondent documented at verification 
that the invoice for this purchase of feed 
was recorded in 1989, the period for 
which costs were calculated. 
Respondent's cost methodology 
calculated a per-kilogram production 
cost over a two-year period based on 
costs for 1988 and 1989 and production 
quantity for 1988 and 1989. The 
methodology did not include adding 
material expenses incurred in 1987 for 
feed used during 1988 at the beginning of 
the period for which costs were 
calculated, i.e., January 1, 1988. 
Therefore, the respondent’s adjustments 
to year-end purchases have understated 
the total quantity of feed used and was 
not in accordance with the methodology 
used to calculate production costs. 


Comment 3 


Petitioner argues that the respondent's 
exclusion of an expense classified as 
materials on the financial statements 
should be rejected. Petitioner states that 
the information on the record does not 
support the respondent's claim that this 
expense was, in fact, not a materials 
cost. Petitioner contends that since the 
amount is treated as a materials 
expense in the company’s books, it 
should be included in the cost of 
production. 

Respondent argues that it properly 
excluded a payment in 1989 because it 
was misclassified as a material costs in 
the company’s books. Respondent states 
that it provided documentation at 
verification which detailed the nature of 
the fee and the propriety of its 
exclusion. 


DOC Position 


We agree with the petitioner. The 
documentation submitted at verification 
did not substantiate respondent's claim. 
The Department calculated material 


costs according to the company’s 
accounting records and financial 
statements. 


Comment 4 


Petitioner argues that respondent 
disclosed at verification substantially 
new information regarding the 
methodology it used to calculate smolt 
costs. Because this new information was 
disclosed at verification, the Department 
did not have sufficient time to analyze 
the methodology. Furthermore, 
respondent’s smolt costs are 
unreasonable when compared to the 
averages reported in the Norwegian 
Directorate of Fisheries. Petitioner 
contends that the surrogate costs should 
be rejected and BIA used instead. 

Respondent contends that it did not 
have full cost data for 1987 nor an 
established smolt cost accounting 
system. However, the use of 1988 smolt 
costs did not understate Bremnes’ cost 
of production. Respondent states that it 
supplied the Department with 
information that the smolt feed 
remained constant from 1987 to 1988 and 
the quantities of smolt delivered in 1988 
were higher than that delivered in 1989. 
Therefore, its methodology did not 
understate costs. 


DOC Position 


The Department used the data 
submitted by respondent to calculate 
smolt costs. At verification, we analyzed 
respondent’s methodology and through 
testing concluded that there was no 
basis to determine that smolt costs were 
understated. 


Comment 5 


Petitioner contends that the selling 
expenses of the Leroy Aqua Group 
(LAG), a cooperative comprised of many 
fish farmers, should have been included 
in Bremnes’ COP. Because Bremnes did 
not provide this information, the 
Department should reject the response 
as unreliable. Alternatively, petitioner 
contends that the fees paid to LAG are 
selling expenses which should be added 
to COP or deducted from the sales 
prices. 

Respondent argues that payments to 
LAG were properly excluded from 
Bremnes’ COP. 


DOC Position 


Bremnes submitted documentation at 
verification to support its claim that fees 
paid to LAG should not be included in 
its COP, and we have not included them. 





Nordsvalaks 
Comment 1 


Petitioner asserts that Nordsvalak’s 
failure to report crucial related-party 
information rendered its response 
unverifiable, and that the Department 
should use as BIA the highest verified 
cost of production for any farmer. 

Respondent claims that the failure to 
report the existence of Furberg & 
Yttersian (F&Y) resulted because the 
Department's questionnaire requested 
information only on related input 
suppliers, and not on “sister 
companies.” Respondent claims further 
that the information submitted was 
verifiable and that the 50/50 split of 
costs between Nordsvalaks and F&Y is 
the same as an allocation of costs within 
a company. Lastly, respondent asserts 
that the Department did verify 
Nordsvalaks’ response. To support this 
argument, respondent compares the time 
spent at the verification of Nordsvalaks 
to time spent for verification of other 
respondents in this proceeding. 


DOC Position 


We agree with the petitioner. The 
Department's questionnaire does 
. specifically request information on 

relationships such as that between 
Nordsvalaks and F&Y. These parties, 
owned one by a husband and the other 
by the husband and his wife, maintained 
that although they kept separate books 
and records, costs and expenses were 
shared. 

Section 773(e)(4) of the Act, a copy of 
which was included at Attachment A to 
the questionnaire, indicates that 
“members of a family, including 
brothers, sisters, spouse” are considered 
related 

The Department did not verify the 
major elements of the Nordsvalaks 
response. The existence of this second, 
related company presented the question 
of whether all costs and expenses were 
appropriately allocated between these 
two entities. In effect, only part of a 
whole farm was reported in the 
respondent's submission. Since these 
companies essentially operated as one 
company, the verification of 
Nordsvalaks’ submission could not be 
completed without accepting an entirely 
new response, including F&Y’s data, and 
so we terminated the verification. 


Midnor 
Comment 1 

Petitioner argues that the Department 
should adjust net production quantity 
for Midnor to December 1989 year-end 
quantities. 


Respondent states that at verification 
Midnor provided revised ending 


inventory figures for the 1988 year class 
of salmon and that this information 
should be taken into account in the 
calculation of production quantities and 
per-kilogram cost of production. 


DOC Position 


The Department agrees with both 
parties and has adjusted the cost of 
production to reflect the actual verified 
ending inventory quantity. 


Comment 2 


Petitioner claims that Midnor’s failure 
to identify a related supplier undermines 
the credibility of Midnor’s response and 
that the Department should use BIA in 
the final determination. 

Respondent argues that Midnor’s 
relationship with the supplier is 
insignificant. Respondent further asserts 
that transactions were recorded at fair 
market value. 


DOC Position 


The Department agrees with the 
respondent in part. The relationship is 
not a significant related supplier 
relationship for cost of production 
considerations as defined in our cost of 
production questionnaire. For CV, we 
tested the prices and found them to 
fairly reflect the amount usually 
reflected in the market under 
consideration in accordance with 
section 773(e)(4) of the Act. With the 
exception of processing costs (discussed 
below), the Department used the 
verified costs for transactions between 
the parties. 


Comment 3 


Petitioner claims that Midnor has not 
followed a consistent methodology in 
allocating costs for the year class of 
1988 over the production period. 
Petitioner also asserts that the 
Department should not exclude those 
costs incurred for 1988. 

Respondent claims that the 
inconsistency in treatment of costs for 
1988 and 1989 should be remedied by 
correcting the 1989 allocation to 
resemble 1988 allocations rather than by 
including those costs incurred in 1988 
which had been excluded for the 
response. 


DOC Position 


We have modified the calculation of 
cultivation costs to treat all 
classifications of 1988 costs in the same 
manner as they are treated for 1989 
costs. 


Comment 4 


Petitioner claims respondent's failure 
to provide evidence of actual payment 
of processing fees should be viewed by 
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the Department as additional evidence 
of the overall unreliability of the 
submission and that respondent's 
submission should be disregarded. 

Respondent claims that its submitted 
processing cost is supported by the FOS 
price list which was included as a 
verification exhibit. 


DOC Position 


For the final determination, the 
Department has used, as best 
information available, the processing 
fees as supported by the FOS price list. 


Comment 5 


Petitioner claims that the respondent 
failed to report interest expense for 
Midnor in the manner requested by the 
Department and that the Department 
should ignore respondent's calculations 
and resort to BIA. 

Respondent claims that its calculation 
of interest expense is justified because 
of its unusual (start up) situation. 


DOC Position 


The Department has calculated 
interest expense based only on 1989 
costs incurred divided by the total 
kilograms of 1988 year class salmon 
sold. (See Farm-Wide Comment 7). 


Bremanger Fiskeindustrie 
Comment 1 


Petitioner argues that the web of 
interrelationships between Bremanger 
Fiskeindustrie A/S (Bremanger) and the 
exporter R. Domstein & Co. (Domstein) 
makes it nearly impossible to determine 
actual production costs for the group. 
Petitioner further states that these 
interrelationships create major problems 
in verifying the accuracy of transfer 
prices, because transfer prices for 
certain goods and services can be 
adjusted by over- or under-pricing other 
goods and services. Because of the 
extent of the interrelationships, 
complete cost of production data should 
have been supplied for all related 
parties. Given this lack of information, 
the petitioner claims that the 
Department has no choice but to use 
best information available in 
determining the cost of production. of the 
group. « 

Petitioner further argues that 
Bremanger failed to include in general 
expenses an amount for services 
rendered by Domstein for which 
remuneration was not made by 
Bremanger. At the very least, 
Bremanger’s general expense should be 
increased to reflect this omission. The 
failure to include these expenses should 
also be weighed by the Department in 
determining whether Bremanger’s 





Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Notices 


submission should be rejected as 
unverified. 

Petitioner asserts that, despite the fact 
that Domstein in essence owns 
Bremanger, the calculation of 
Bremanger’s own interest expense was 
not based on a Domstein business group 
basis. Petitioner holds that it is the 
Department's standard policy to allocate 
total group interest expenses by total 
group cost of sales. In its final 
determination, should the Department 
accept Bremanger’s response, it must 
adjust interest expenses to the highest 
amount reported by a responding 
company. 

Respondent argues that Bremanger’s 
salmon farm operates independently of 
Domstein, with day-to-day decisions 
and operational record keeping 
performed by Bremanger’s employees. 
Respondent maintains that general 
expenses reported in Bremanger’s 
response properly were based upon 
Bremanger’s accounting records. 
Although Domstein provides limited 
bookkeeping support, Bremanger 
provides electronic data processing 
(EDP) services for the entire Domstein 
business group without remuneration. In 
the response, EDP services were 
allocated to Bremanger operations, /.e., 
fish farming and fish processing. 
Therefore, imputing general expenses to 
Bremanger from Domstein’s operations 
would overstate Bremanger’s COP for 
salmon. 

Moreover, respondent argues that 
Bremanger is a company within the non- 
consolidated Domstein business group 
and operates as a separate and distinct 
enterprise. No consolidated financial 
statements are prepared. Bremanger 
incurs its own interest expense and 
records this expense in its statements in 
accordance with Norwegian generally 
accepted accounting principles. 
Therefore, in accordance with past 
Department practice on this issue, the 
Department should calculate cost on the 
basis of interest expense as reported on 
Bremanger’s financial statements. 


DOC Position 


The Department agrees with 
petitioner in regards to exclusion of 
G&A expenses and with the respondent 
in regards to which company’s interest 
expense should be used in the 
calculation. Because Bremanger did not 
compensate Domstein for administrative 
services, the Department did not use 
Bremanger’s submitted G&A expenses 
and used, as BIA, the highest G&A 
expense of any other farmer. The 
Department disagrees with the 
respondent that including an amount for 
Domstein’s services would overstate 
Bremanger’s general expenses. The 


assertion that Bremanger provides EDP 
services for the entire Domstein 
business group was neither reported in 
the questionnaire responses nor 
supported by evidence on the record. 

Domstein does not own Bremanger, 
although common control does exist. 
The Department used Bremanger’s 
interest expenses rather than interest 
expense incurred by Domstein for 
computing the COP. However, the 
Department adjusted this interest 
expense to include all of Bremanger’s 
interest expense allocated to salmon 
operations in 1989 (see Farm-Wide 
Comment 7). The Department did not 
accept respondent's exclusion of certain 
mortgage expenses because the 
Department recognizes the fungible 
nature of interest expense. 


Comment 2 


Petitioner argues that Bremanger did 
not provide accurate data concerning its 
production quantities and, thus, the 
Department has no choice but to use the 
best information available. 

Respondent argues that the per- 
kilogram cost of salmon should be 
calculated on the basis of the kilograms 
delivered to and accepted by the 
exporter. 


DOC Position 


The Department agrees with 
respondent and has used the quantity of 
salmon delivered to and accepted by the 
exporter to determine COP. In order to 
determine this amount, the Department 
relied on the quantities reported by 
processors, which agreed with the 
quantities accepted by the exporter. 


Comment 3 


Petitioner argues that in the absence 
of compelling reasons and supporting 
information to justify departure from 
Norwegian GAAP, Bremanger’s 
recalculation of depreciation expenses 
must be denied. 

Respondent asserts Bremanger 
prepared its finacial statement for tax 
purposes. Depreciation of farming 
equipment was based upon the shortest 


- period allowed under Norwegian tax 


law rather than on the basis of the 
economic useful life of those assets. 
Respondent maintains that a tax life of 
three years contrasts sharply with the 
real useful life of the assets in question. 
For example, in the United States, single 
purpose agricultural or horticultural 
structures are assigned a useful life of 15 
years by the Internal Revenue Service 
(IRS). The respondent claims that the 
Department itself uses the IRS Class Life 
Asset depreciation system for 
determining the useful life of assets in 
numerous countervailing duty cases. For 
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this reason, Bremanger conservatively 
depreciated its equipment over the ten 
year period established for agricultural 
equipment and machinery generally, and 
did not separate out single purpose 
assets, including cages and fish feeding 
equipment, which under U.S. Law are 
depreciated over 15 Years. 


DOC Position 


The Department agrees with the 
petitioner and has not accepted the 
respondent's recalculation of 
depreciation expense only for the 
purposes of the submission in a manner 
contrary to what is recorded for 
“ordinary depreciation” on the financial 
statements. For the final determination, 
the Department used the “ordinary 
depreciation” based on the useful life of 
the assets as reported on the company’s 
financial statement (see Farm-Wide 
Comment 5). 


Comment 4 


Petitioner argues that 1988 insurance 
fees and 1989 depreciation expenses 
that had been omitted from the response 
should be included in Bremanger’s 
overhead amounts for the final 
determination. 

Respondent maintains that it provided 
at the start of verification the 
inadvertently omitted costs for the 1988 
insurance and 1989 depreciation 
expenses. 


DOC Position 


The Department has included such 
costs in the cost of production. 


Comment 5 


Petitioner argues that the processing 
of Bremanger’s fish was performed by 
companies related to Domstein, and, 
thus, to Bremanger. Accordingly actual 
costs of processing should have been 
submitted so that the Department could 
have determined whether they were at 
or above the proces paid by Bremanger 
for these services. The Department 
should consider this omission in 
determining whether to reject as 
unverified the responses of both 
Bremanger and Domstein. 

Respondent maintains that although 
the processing costs of Bremanger’s 
processors and the prices its processors 
charged to unrelated customers where 
not available to Bremanger during 
verification, Bremanger documented that 
it was charged the reference price 
established by FOS for packing and 
processing. 


DOC Position 


For COP, actual costs were submitted 
but could not be verified. Therefore, the 
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Department has used, as BIA, the FOS 
price list to determine processing costs. 


Comment 6 


Petitioner argues that the Department 
determined at verification that the cost 
for wellboat transportation has not been 
calculated on a gutted basis. Moreover, 
petitioner holds that there is nothing on 
the record which indicates that 
Domstein paid for freight costs incurred 
by Bremanger. Accordingly, the 
Department should make the adjustment 
for gutting, and should at least use the 
highest freight rate incurred by 
Domstein as BIA in the final 
determination. 

Respondent claims that, in 
Bremanger’s case, all freight costs are 
paid by the exporter. Since these 
amounts are reported in the exporter’s 
response, the inclusion of this amount in 
Bremanger’s response would result in 
double counting of freight expense. 


DOC Position 


The Department agrees with the 
petitioner in regards to wellboat 
transportation fees. Wellboat fees were 
adjusted by the Department to reflect a 
per-gutted kilogram charge (see Farm- 
Wide Comment 6). According to 
Domstein’s verified questionnaire 
response, Domstein pays for all trucking, 
brokerage, and handling from the 
processing plant to any delivery point in 
the third country, as stipulated by the 
terms of sale. Thus, freight costs were 
not included in Bremanger’s costs. 


Hofa 
Comment 1 


Respondent argues that the proper 
calculation of the per kilogram costs of 
salmon requires that the costs be 
calculated on the basis of the kilograms 
delivered and accepted by the exporter. 


DOC Position 


The Department has calculated the 
cost of production based on the quantity 
of salmon delivered to and accepted by 
the unrelated exporter. The quantity of 
salmon accepted by the exporter was 
supported by documents provided by 
that exporter. 


Comment 2 


Petitioner argues that the Department 
should adjust net production quantity by 
the amount of the overstatement 
internally reported by the respondent for 
the ending inventory. 

Respondent states that at verification 
Hofa provided revised ending inventory 
figures for the 1988 year class which 
were verified and that this information 
should be taken into account in the 


calculation of production quantities and 
the cost of production. 


DOC Position 


The Department has adjusted the cost 
of production to reflect the actual 
verified ending inventory quantity. 


Comment 3 


Petitioner argues that Hofa under 
reported its “ordinary depreciation” for 
1988 by not including depreciation 
incurred during the first half of 1988 for 
equipment that was rented to another 
producer. Petitioner maintains that the 
respondent did not provide evidence at 
verification that it was reimbursed for 
the use of its capital equipment, and 
argues that this situation is analogous to 
“idle” equipment which, under standard 
Department practice, must be fully 
depreciated during the relevant period. 

Respondent maintains that Hofa 
properly reported depreciation for the 
last six months in 1988. The 1988 year 
class entered the sea in the fall of 1988. 
Prior to that period, Hofa did not use its 
equipment for farming. Rather, during 
the first half of 1988, it rented its 
equipment to another farm, a fact that 
the Department verified. 


DOC Position 


The Department agrees with the 
respondent. The Department verified 
that respondent received rental income 
for the equipment and such income and 
associated depreciation were not 
included in the cost of production. 


Comment 4 


Petitioner argues that, in calculating 
its cost of smolts, Hofa used transfer 
prices rather than actual production 
costs incurred by its related supplier. 
Petitioner maintains that the price paid 
to Hofa's related supplier for smolts is 
below the company’s production costs, 
which is the appropriate benchmark to 
use unless Hofa can demonstrate that 
the prices paid are above the supplier's 
costs. Given Hofa’s failure to supply the 
actual costs for the smolt purchased 


_ from its related supplier, the Department 


should use, as best information 
available, the higher of (1) the 
appropriate FOS minimum price in 
effect pre-August 15, 1988, (2) the highest 
calculated smolt costs submitted in this 
investigation, or (3) the transaction 
prices reported by Hofa. 

Respondent indicates that Hofa 
provided invoices for smolt sales to 
unrelated purchasers and FOS price lists 
to demonstrate that the prices it paid to 
a related smolt supplier in the fall of 
1988 were at or above market prices. 
Respondent further claims that, given 
the high price for these smolt, there is 
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nothing to suggest these sales by the 
related company to Hofa were distress 
sales made below its cost of production 
and, thus, there exists no reason to 
reject these verified costs. 


DOC Position 


_ The Department accepted Hofa’'s 
purchase price as the appropriate cost of 
smolt for the final determination for 
both the calculation of cost of 
production and constructed value. 
Because the supplier does not own more 
than fifty percent of Hofa, the purchase 
price is the appropriate determinate of 
the cost of smolt for the cost of 
production. For constructed value, we 
used the transfer prices reported by 
Hofa because they were comparable to 
the prices in Norway for similar 
qualities and sizes of smolt. 


Comment & 


Petitioner argues that the Department 
should not allow the cost of production 
to be offset by the proceeds of an 
insurance indemnity that is allegedly 
related to losses due to disease for the 
following reasons: (1) This information 
was submitted well after the 
Department's standard deadline for 
accepting new information, and (2) the 
verification exhibits indicate that the 
amount of the insurance settlement was 
based partly on the market value of the 
lost production and not on the cost 
associated with the losses. 

Respondent maintains that Hofa 
properly offset its cost for salmon by 
insurance proceeds received to avoid 
the economic distortion that otherwise 
would result. Additionally, respondent 
disagrees with petitioner’s argument 
that this offset should be rejected 
because it was partly based upon the 
market value and not upon the costs 
associated with the loss. Respondent 
argues that the record shows that, even 
if some profit element were included in 
the insurance valuation of the fish, the 
insurance settlement was well below the 
insurance valuation for loss and the 
portion of the settlement directly related 
to the lost fish was well below the cost 
of production as set forth in Hofa’s 
response. 


DOC Position 


The Department agrees with the 
respondent. Although the amount of the 
indemnity was submitted at the 
beginning of verification, the company’s 
responses to the Department's 
questionnaire reported that the 1988 
year class had suffered great losses due 
to disease and also that the company 
incurred insurance expenses. After 
examination of the documents 
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supporting the receipt of the insurance 
indemnity, the Department included the 
proceeds as an offset to production 
costs for the 1988 year class. The 
Department notes that the proceeds 
were lower than the actual cost of 
production for the losses incurred. 


Austevoll 
Comment 1 


Petitioner argues that they have 
reason to believe that Austevoll 
misreported certain data to FOS. 
Petitioner calls for the use of BIA (the 
highest verified COP of any other farm) 
if it is determined that Austevoll 
misreported its sales to FOS. 

Respondent argues that the petitioner 
offers no support or evidence that its 
claim is true other than a general 
statement from an exporter that it may 
have under reported its sales to FOS. 


DOC Position 


We tested quantities reported by 
Austevoll to the Department against 
those reported to FOS and noted no 
discrepancies. 


Comment 2 


Petitioner argues that the Department 
should reject Austevoll’s claim for an 
offset to the cost of cultivation for the 
estimated losses resulting from the 
infectious anemia syndrome (ILA) 
disease which infected the 1988 class. 
Petitioner states the respondent did not 
establish that the disease affecting the 
1988 year class was “extraordinary.” 
Petitioner states that Austevoll supplied 
neither industry nor government reports 
regarding the costs incurred in dealing 
with the ILA disease, nor any 
information as to the costs incurred by a 
Norwegian farmer affected by an 
“ordinary” level of ILA disease. 
Furthermore, Austevoll’s 1989 financial 
statement did not list any extraordinary 
expenses from ILA disease. Since 
Austevoll did not treat these expenses 
as extraordinary according to 
Norwegian GAAP, the Department 
should also not consider them to be 
extraordinary for this investigation. 

Respondent argues that, because a 
large portion of the stock died prior to 
harvesting and the remainder had to be 
slaughtered prematurely, Austevoll’s 
sales and costs should be excluded from 
the investigation. The ILA disease also 
affected the quality of the stock which 
was sold in two ways: (1} The output of 
superior quality fish decreased 
substantially; and (2) the fish continued 
to experience a degradation of the flesh 
even after being sold, which required 
Austevoll to pay refunds to customers. 
Thus, Austevoll contends the ILA 


disease-related expenses are 
extraordinary. Respondent argues that it 
is the Department's normal practice to 
disregard sales of damaged merchandise 
and sales made outside of the ordinary 
course of trade; therefore, Austevoll 
should be excluded from the 
investigation. 


DOC Position 


We agree with the petitioner in part. 
Austevoll’s claim that the extent to 
which the ILA disease affected its 1988 
year class of salmon was extraordinary 
was not supported by the evidence on 
the record. In order for a particular item 
to be classified as extraordinary, it must 
be unusual in nature and infrequent in 
occurrence. In the fish farming industry, 
disease is an expected occurrence. 
Respondent submitted no independent 
data regarding ILA disease in general or 
the extent to which other farmers in 
Norway suffered from this disease, and 
no data was submitted regarding 
ordinary or abnormal levels of disease. 
Therefore, respondent was unable to 
support its claim that the extent to 
which the ILA disease affected its 1988 
year class was extraordinary. 

The Department disagrees with the 
respondent's claim that Austevoll’s 
sales and costs should be excluded from 
the investigation. Austevoll’s 1988 year 
class was sold in the ordinary course of 
trade. The fact that the disease resulted 
in the production of a larger proportion 
of “ordinary” quality salmon than would 
have been produced absent the disease 
does not lead to the conclusion that the 
sale of the “ordinary” quality salmon is 
outside the ordinary course of trade. The 
portion of the salmon stock which lived 
did enter the market. 


Comment 3 


Petitioner argues that, if an offset is 
allowed for the ILA disease, the method 
in which Austevoll calculated the offset 
is not acceptable. The major portion of 
the offset represents the “declared 
value” of the fish on the insurance 
policy, which is based upon the market 
value of the fish which includes lost 
revenues. Petitioner claims that the 
market value of fish as recognized by 
insurance companies is much higher 
than the average selling prices for 1989 
which Austevoll reported. Also, the 
market value of fish does not represent 
the actual costs incurred by a farmer 
that has been affected by ILA disease. 
Petitioner states that only the actual 
costs incurred by the farmer should be 
considered in an adjustment for the 
affects of ILA disease, not unrealized 
profits. Respondent argues that, if 
Austevoll’s sales are not excluded from 
the investigation, it should be allowed 
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an offset for the effects of the ILA 
disease as submitted because it meets 
the criteria set forth for extraordinary 
items: The impact of the disease was 
unusual in nature, infrequent in 
occurrence, and the effect that it had on 
the 1988 year class was material. 
Respondent argues that it should be 


allowed an offset as calculated by its 
claim filed with its insurance company. 


DOC Position 


We agree with petitioner in part. The 
Department agrees that the method by 
which respondent calculated the offset 
did not reflect the actual loss incurred 
from the disease. The respondent based 
its offset on the total amount of the 
claim filed with its insurance company. 
Included in this calculation are amounts 
for the lost revenue from fish mortalities 
and from fish downgraded in quality 
because of the disease. Certain actual 
expenses which were paid by Austevoll, 
such as an additional sanitary fee paid 
to the exporter, were also included in 
this calculation. The basis of the 
respondent's offset bore little 
relationship to the actual costs incurred 
by Austevoll, whether in treating this 
disease, in cultivating the salmon which 
died, or in protecting the remainder of 
the stock from contracting the disease. 
We allowed a reduction to total costs 
for the amount of the actual 
reimbursement received from the 
insurance company. 


Comment 4 


Petitioner argues that the respondent 
withheld significant information 
concerning its methodology for smolt 
costs. The respondent’s use of cost data 
of the calendar year 1988 as a surrogate 
for the actual costs incurred in 1987 and 
1988 to raise the 1987 smolt year class 
was not disclosed in any of its 
submissions. The Department first 
learned of this information at 
verification. Petitioner argues that the 
Department clearly asks for detailed 
explanations of methodology in its 
questionnaire in order to analyze the 
information prior to verification and the 
Department should not be surprised 
with new information at verification. 
Petitioner suggests that Austevoll’s 
smolt costs be rejected and the highest 
smolt cost of the other farms be used as 
BIA. 

Respondent argues that Austevoll 
used the smolt production costs for the 
calendar year 1988 as a surrogate for the 
actual production costs of the 1987 smolt 
year class because of the difficulties in 
allocating costs among different year 
classes and the lack of complete data 
for 1987 smolt production costs. 





Austevoll claims its methodology does 
not understate costs and, in fact, 
overstated costs. Austevoll stated that it 
showed at verification that the per-unit 
costs for feed and roe was lower in 1987 
than 1988. Therefore, Austevoll's 
methodology should be accepted for the 
final determination. 
DOC Position 

We agree with respondent. The 
Department used 1988 smolt production 
costs as best information available. In 
testing the 1987 smolt cost elements 
during verification, there was no 
indication that the total smolt cost was 
understated. 


Comment 5 


Petitioner argues that Austevoll did 
not provide any support that the 
processing fees charged by its related 
party were at arm's length or were 
above the related party's cost of 
production. Therefore, the Department 
should use BIA for the final 
determination and base processing costs 
on the higher of (1) the highest verified 
processing costs, (2) Austevoll’s 
submitted prices for processing, or (3) 
the FOS minimum processing prices. 

Respondent argues that its processing 
fees were set forth in the FOS invoices 
and were properly reported. 


DOC Position 


We agree with respondent. We used 
Austevoll’s reported processing charges 
since they agreed to those reported on 
FOS invoices. 


Comment 6 


Petitioner argues that the Department 
should base its calculation of wellboat 
expenses on the higher of Austevoll’s 
reported transfer price or the highest 
wellboat expense of any other farmer. 
Austevoll based its wellboat costs on an 
internal transfer price used for cost 
accounting purposes rather than on 
actual costs of its wellboat operations. 

Respondent contends that the market 
price for wellboat costs that it used as 
the basis for its internal cost for ~ 
wellboat operations reflected the actual 
costs of Austevoll’s use of its wellboat 
and was properly included in COP. 


DOC Position 


We agree with respondent. After 
testing the actual costs to the submitted 
costs, the Department determined that 
the submitted costs reflected the actual 
costs of the wellboat operation. 
Therefore, no adjustment was made. 


Ill. Exporter-Wide Comments 
Comment 1 | 


Petitioner argues that the Department 
should base COP on the higher of: (1) 
The costs of production of the farm to 
which the exporter has been linked, or 
(2) the weighted-average acquisition 
price the exporter paid the farmer. 
Petitioner also argues that an average 
COP would not be representative since 
the sample selection process was not 
adjusted to take account of size 
differences between farms. 

Respondents argue that the cost of 
production of the farms should be based 
on an average of all the farmers’ costs 
weighted by production volume. Linking 
an exporter to a farmer would not be 
representative of the exporter’s costs 
since each exporter bought salmon from 
a large number of farms during the POI. 
They also argue that acquisition prices 
are not relevant to the COP analysis. 


DOC Position 


First, the Department agrees with 
respondents’ position that acquisition 
prices are not relevant to the cost of 
production analysis. In determining 
whether exporters’ sales were made at 
less than cost, we looked at the “cost of 
producing the merchandise,” in 
accordance with section 773(b) of the 
Act. As described in the Foreign Market 
Value section of this notice, the “cost of 
producing” the merchandise included 
the sum of the farmers’ COP plus the 
exporters’ general, selling and 
administrative expenses, profit and 
pa 5 
Second, a discussion of the 
background of the investigation is 
required to comment on the issue of an 
average COP as opposed to exporter- 
farmer specific COPs. The Department 
intended to construct a sample of farms 
which supplied each of the individual 
exporters during the POI. This 
methodology was designed to arrive at 
representative costs for each of the eight 
exporters based on their own 
experiences. In order to construct this 
sample, the Department asked the 
respondents to provide a separate list of 
farms which supplied each of the eight 
exporters during the POI The 
Department randomly selected eleven 
farms from the lists and sent cost 
questionnaires to those farms. However, 
approximately two weeks after the 
questionnaires were sent, the 
respondents informed the Department 
that the lists used to select the sample 
were flawed because they contained 
farms that had not sold to the exporters 
during the POI. In fact, four of the eleven 
farms selected by the Department did 
not sell to the exporters during the POI. 
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The Department decided not to select 
four additional farms from what was 
then known to be a flawed list. 
Moreover, given the time constraints, 
the Department decided to proceed with 
the information submitted from the . 
seven remaining farms to avoid 
difficulties in meeting the statutory 
deadline for our final determination. 

Given the constraints of the sample, 
the Department used an average of the 
seven farms’ costs to arrive at an 
average farm COP in Norway. We 
disagree with the petitioner that 
averaging does not result in a 
representative COP. (The Department 
notes that the sample contains small, 
medium and large producers as well as 
farms from both the northern and 
southern regions of Norway.) To the 
contrary, this is the most reasonable 
methodology to determine the cost of 
producing salmon in Norway in 
circumstances where a great number of 
producers (more than 700 in this case) 
must be investigated in a relatively short 
period of time. Since four of the eleven 
farms were eliminated from the sample, 
we can not arrive at exporter-specific 
costs by linking exporters to specific 
farmers. The eleven were chosen to 
achieve geographic balance between 
northern and southern farms for 
exporters who purchased from farms in 
both these areas. The absence of costs 
from the four missing farms would skew 
individual exporter results. We also note 
that each exporter bought salmon from a 
large number of farmers during the POI. 
Therefore, we have concluded that an 
average of the COP from the seven 
farms is the most representative of the 
costs of Atlantic salmon from Norway. 

We agree with the petitioner that 
weight averaging the costs of the 
farmers would skew the results. 
Bremnes, one of the seven sampled 
farms, is one of the largest farms in 
Norway. Based on public information on 
the record of this case (response of the 
Government of Norway to the 
countervailing duty questionnaire (C- 
403-802)), the largest farms in Norway 
produce a very small proportion of total 
salmon production. However, Bremnes’ 
production constitutes a large 
proportion of the combined production 
of the seven farms. Therefore, weight 
averaging would result in a COP which 
disproyortionately reflects the costs of 
the largest farms in Norway. In view of 
this, a simple average of costs is more 
representative of industry-wide costs 
then a weighted average. 


Comment 2 


Respondents contend that farmed 
salmon is a highly perishable product 
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that is sold into a market that the seller 
cannot control. Specifically, respondents 
allege that when salmon approaches 
maturity, the color of the flesh changes 
and it loses value. Consequently, 
farmers must sell or suffer the loss of 
their crops. 

Respondents assert that Atlantic 
salmon is also a perishable commodity 
for the exporters. Respondents further 
argue that the Department should 
conclude that sales of Atlantic salmon 
were not sold below the cost of 
production over an extended period of 
time and in substantial quantities, and 
were at prices which would permit 
recovery of all costs within a reasonable 
period of time. Respondents argue that if 
the Department continues to apply ea 
COP test to determine whether 
substantial quantities of sales were 
made below the cost of production, the 
Department should apply a 50/90/10 
test, rather than the 10/90/10 test. 
(Under the 10/90/10 test, the 
Department would not disregard sales if 
less than 10 percent were below cost, 
disregard only the below cost sales if 
between 10 and 90 percent were below 
cost, and disregard all sales if more than 
90 percent were below cost). 

In past cases the Department has 
applied the 50/90/10 test in cases 
involving highly perishable agricultural 
products. Under a 50/90/10 test, the 
Department would not disregard any 
less than cost sales unless more than 50 
percent of sales were below cost. 
Respondents contend that the 
Department will not find more than 50 
percent of sales below the cost of 
production. 

Respondents claim that sales below 
cost did not occur over an extended 
period of time, based on an examination 
of average cost, average fair market 
value, and average profit on a monthly 
basis for each exporter. They argue that 
the information demonstrates that each 
exporter made a profit in at least two of 
the six months during the period of 
investigation with every company 
showing a profit in the last month of the 
investigation. The existence of profits in 
some months for all companies’. 
precludes a finding of sales below cost 
over an extended period of time. 

Furthermore, respondents argue that 
any sales below cost by the exporters 
were at prices that would permit 
recovery of all costs within a reasonable 
period of time. As evidence of their 
assertion, respondents rely upon 
monthly data which indicate a return on 
sales above cost, by weight band, for a 
majority of exporters. In addition, 
virtually all below cost sales occurred 
on sales of smaller fish which do not 
command high market prices but which 


bear the same cost per kilogram as the 
larger fish. 

Petitioner respondents’ 
assertions that they lack the ability to 
control the time of sale of the farmed 
salmon. Rather, petitioner contends that 
the Norwegian salmon farmer has the 
option of delaying harvest of the salmon. 
Petitioner noted that farmed salmon can 
be kept in the water for eight to ten 
months after the onset of maturity and 
that such “held over” salmon would at 
least retain value since they regain their 
color and could weigh more than at the 
onset of maturity. Petitioner cited a 
January 1990 study by the National 
Oceanic and Atmospheric 
Administration reporting that 
Norwegian farmers carried over 30,000 
metric tons in inventories of fresh 
harvestable salmon from 1989 to 1990. 
Accordingly, petitioner supports the 10/ 
90/10 test for cost analysis. 

Petitioner further states that 
respondents failed to produce 
documentation to support data 
indicating profitable months during the 
POI. In addition, exporters’ audited 
financial statements for the year ending 
1989 reflect net losses. Each of these 
facts, petitioner argues, undermines the 
credibility of respondents’ assertion that 
below cost sales did not exist over an 
extended period of time. Finally, 
petitioner disputes respondents’ claims 
that sales in later months are above 
costs, indicating the recovery of costs. 


DOC Position 


We agree with petitioner that fresh 
salmon is not a perishable commodity 
for purposes of the cost analysis. 
Norwegian Atlantic salmon farmers 
have the ability to control the time of 
sale of their output by “holding over” 
inventory and, since January 1990, by 
freezing fresh salmon. Regarding 
respondents’ assertion that salmon is 
perishable in the hands of the exporters, 
the Department found at verification 
that the opposite is true. Exporters 
coordinate their salmon requirements in 
weekly telephone conferences with their 
customers, with farmers, and with other 
exporters. By doing so, exporters can 
communicate their salmon requirements 
two weeks into the future to the farmers 
so that farmers can begin to “starve” 
(prepare for harvest) the salmon two 
weeks prior to harvest. Accordingly, 
there appears to be no perishability 
problem at the exporter level. Therefore, 
the Department applied the 10/90/10 
test applicable to non-perishable 
products for purposes of determining 
whether below-cost sales were in 
substantial quantities. 

Regarding the extended period of time 
during which below cost sales occurred, 
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respondents’ reliance on average prices 
and costs is misplaced. Section 773{b)(1) 
of the Act allows us to disregard sales at 
less than cost if they are made over an 
extended period of time. Thus, the focus 
is on the individual sales below costs, 
not whether the average price of all 
sales is above or below cost. An 
examination of below cost sales reveals 
that they took place throughout the POI, 
as opposed to being concentrated in 
only a short period of time. Therefore, 
the Department concludes individual 
sales at prices below cost occurred over 
an extended period of time. Similarly, to 
be disregarded, the price of below-cost 
sales also must be insufficient to recover 
all costs in a reasonable period of time. 
An average price, which includes both 
above and below cost prices is not 
relevant to this determination. In order 
for prices below cost in the POI to 
recover all costs, there would need to be 
evidence that costs in a reasonable time 
would decline sufficiently for prices 
below POI costs to exceed future costs 
to a degree that would permit not only 
recovery of future costs but recovery of 
current losses. We have examined costs 
of producing salmon over a two year 
period and have found no evidence of 
either costs expensed in the POI which 
should be reallocated to a future time, 
thus lowering POI costs, nor of any 
other evidence that current costs are 
aberrational and expected to decline. In 
the absence of evidence that current 
below-cost prices will recover future 
and current costs, the Department 
concludes that below-cost prices will 
not recover all costs in a reasonable 
period of time. 


Comment 3 


Respondents suggest that the 
Department's usual practice of 
comparing U.S. prices to a weighted 
average FMV covering the entire period 
of investigation would result in an 
inherently unfair comparison of “apples 
to oranges” or “fish to fowl.” 
Respondents note that the International 
Trade Commission, in its preliminary 
determination in this case, stated that 
fresh salmon prices fluctuated “widely” 
from 1987 through mid-1988 and that 
thereafter salmon prices declined 50 
percent through the end of 1989 before 
recovering somewhat in the first quarter 
of 1990. They point out that the 
Department has previously based FMV 
on both daily and monthly averages, 
respectively, in Certain Fresh Winter 
Vegetables from Mexico; Final 
Determination of Sales at Less Than 
Fair Value, 45 FR 20512, 20515 and Fall 
Harvested Round White Potatoes; Final 
Determination of Sales at Less Than 
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Fair Value, 48 FR 51669. With respect to 
the appropriate time frame on which to 
base the fair value comparisons, 
respondents suggest that daily or 
weekly average FMVs be used because 
it would provide the Department with 
the most “contemporaneous” foreign . 
sales. Respondents argue in the 
alternative that monthly averages 
should be used. 

Citing Certain Fresh Cut Flowers from 
Mexico Final Results of Antidumping 
Administrative Review, 55 FR 12696, 
12897, respondents suggest that fairness 
requires that the Department calculate 
United States Price “on an average basis 
comparable to that utilized for FMV.” 
Respondents note that in that case, the 
Department was obliged to “take into 
account” price distortions resulting from 
the perishable nature of the product. 

Petitioner suggests that where FMV is 
based on home market or third country 
net prices, the Department should follow 
its standard price-to-price methodology. 
With respect to U.S. price, petitioner 
contends that, at least when FMV is 
based on constructed value, the 
Department should use weighted- 
average U.S. prices by invoice across all 
weight bands. Petitioner feels that 
weighted-average U.S. invoice prices are 
comparable to “single average costs” 
and that weighted-average prices reflect 
commercial reality, since a single 
invoice to a customer covers many 
weight bands. 

DOC Position 

To examine the question, we collected 
gross price information for each 
exporter for each month of the POI. We 
aggregated all weights of gutted salmon 
for purposes of comparing monthly price 
fluctuations in the same market. The 
Department used gross prices to 
minimize exchange rate effects (several 
exporters had mixed currencies in their 
databases). 

We noted two discernible trends. 
First, there was a significant increase 
from month to month in FMVs from 
September through December, with 
another notable increase in January, 
1990, continuing into February. Second, 
there was a steady decrease in U.S. 
price from September to December, with 
a large, pronounced increase in U.S. 
price in January, 1990 and continuing in 
February. For these reasons, i.e., 
because the time of sale is closely 
connected to the prices charged, the 
Department agrees with respondent that 
a “narrower” window should be used 
for fair value comparisons, and, 
accordingly, weight-average FMV by 
month. The Department did not average 
U.S. price, following its normal practice 
of comparing individual U.S. prices to 


weight-average home market or third 
country prices. Also, vegetables and 
flowers were highly perishable products, 
dominated by sales at auction, and 
having significant price fluctuations 
each day. Salmon shares none of these 
characteristics and, therefore, averaging 
to eliminate the distortions is 
unnecessary. 


Comment 4 


Petitioner contends that the 
Department should base the foreign 
market value on constructed value 
instead of third country prices in Europe 
because substantial evidence exists 
from a European Community (EC) 
preliminary antidumping investigation of 
salmon from Norway that third country 
prices are below the fair market value. 
The failure of the EC to arrive at a final 
determination in its separate 
investigation of salmon from Norway 
should not diminish the significance of 
the preliminary finding of dumping in 
the EC. The Department should 
recognize the practical contradiction of 
using the price of products sold below 
fair market value as the average fair 
market price and should use constructed 
value as the fair market value. 

Respondents contend that any 
evidence of dumping in the comparison 
market should have no bearing on the 
U.S. investigation conducted by the U.S. 
Department of Commerce. Respondents 
argue that U.S. law does not 
contemplate consideration of whether 
third country prices are below fair 
market value as determined by a 
different antidumping authority. 
Respondents also point out that during 
this investigation, petitioner has 
consistently maintained that because EC 
and U.S. investigations significantly 
differ, information obtained in the EC 
investigation cannot be used for the 
purpose of the U.S. investigation. 
Therefore, any E.C. preliminary finding 
of dumping is irrelevant for the purpose 
of the U.S. antidumping analysis. 


DOC Position 


The statute does not preclude the 
Department from using third country 
sales solely because an authority other 
than the Department has found or may 
find that they are at dumped prices. 


Comment 5 


Respondent argues that fees paid to 
the NFOL, ECFF and the Norwegian 
Government for health inspections may 
either be classified as direct selling 
expenses or taxes. If the Department 
clsssifies the fees as direct selling 
expenses, it should deduct the expenses 
from third country prices. If, however, 
the Department classifies the fees as 
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taxes, no adjustment should be made to 
the gross unit price and no amount 
should be added to the COP. 

Petitoner contends that the fees 
discovered at verification, such as the 
NFOL fee, the ECFF fee, and the NOG 
health certificate fee should not be 
deducted from FMV because 
respondents failed to report the 
expenses incurred. Petitoner states that 
the cumulative effect of the individual 
fees will have a significant effect on the 
overall margins. In addition, petitioner 
argues that the fee for NOG health 
inspections must be added to the 
exporters’ cost of production. 


DOC Position 


At verification, the Department 
discovered that the exporters pay 
certain fees to two organizations that 
were not reported, or only partially 
reported, in the responses. Payments to 
the NFOL represent mandatory 
payments to the exporters’ organization 
by all exporters who are members of the 
NFOL. The amount of the fee payable 
varies with the quantity of the 
merchandise purchased by the exporter. 
Similarly, the ECFF fee, which varies 
with the volume of the merchandise 
exported, is paid by all exporters on 
export sales to all markets. Therefore, 
both of the fees represent variable costs 
attributable to the subject merchandise. 

The Department has characterized the 
fees as direct selling expenses because 
the fees represent variable costs and are 
paid by the exporters on sales of the 
subject merchandise. Consequently, the 
Department has made a circumstance of 
sale adjustment to foreign market value 
to reflect the payment of fees on 
shipments to the U.S. and third country 
markets and has included the total 
expenses attributable to salmon sales in 
the COP. 

Certain exporters incurred expenses 
related to inspection and certification of 
merchandise destined for the European 
Community. The Department has 
determined that this adjustment to 
foreign market value constitutes an 
insignificant adjustment under 19 CFR 
353.59. Therfore, we have disregarded © 
the adjustment relating to health 
certification fees incurred on goods sold 
to those third countries. 


Comment 6 


Petitioner objects to all respondents’ 
overall methodology of averaging 
certain expenses in the foreign market 
such as movement, insurance, duties 
and fees to the extent that the costs are 
to be deducted from individual sales 
prices. Petitoner argues that the 
averaging techniques employed results 
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in margin distortions by causing a higher 
FMV in sales in the less frequent but 
higher weight bands and a lower FMV 
in sales of more frequent, lower weight 
bands. 

Respondents contend that the 
averaging methods employed constitute 
reasonable methodologies for allocating 
expenses that are, by their nature, 
averages. 


DOC Position 


We have accepted all movement, 
insurance, duty and fee averages since 
verification substantiated that the 
average amounts reported were 
reasonable in relation to the sale 
specific charges we observed. In some 
instances, our verification findings 
changed the reported charges. 


Comment 7 


Petitoner argues that the Department 
should use actual processing costs, 
where available, in lieu of the standard 
fee listed on the FOS schedule. 

Respondents assert that the 
Department should use actual costs for 
Chr. Bjelland and Skaarfish, two 
exporters which demonstrated lower 
processing costs for merchandise 
processed in-house than charged for 
unrelated packers, which charge the 
FOS fee. 


DOC Position 


Although the Department verified 
lower in-house processing costs for 
some exporters, the Department was 
unable to verify either whether the 
charge was always passed to the farmer 
or whether the exporter at times bore 
the cost. One exporter, Chr. Bjelland, 
reported in its May 16, 1990 response 
that it “buys fish from the farmers at an 
ex-cage” price. On July 27, Chr. Bjelland 
reported that “[a]ll charges applicable to 
transporting the merchandise to Chr. 
Bjelland’s distribution warehouse, 
including standard packing (which 
includes processing) are included in the 
exporter’s cost of purchasing the 
merchandise.” Because of the conflicting 
accounts, the Department applied, as 
BIA, the FOS fee in its build-up of the 
farmer's COP and CV. 


Comment 8 


Petitioner contends that some 
respondents have improperly claimed 
warranty expenses relating to rebate 
payments or total write offs on specific 
sales. Petitioner recommends that where 
information does not exist to deduct 
only the proper amount for each sale, 
the Department should reduce the U.S. 
price by the amount claimed and should 
disallow an adjustment for warranty 
expenses to the FMV. 


Respondents challenge petitioner's 
assertions that warranty expenses are 
improperly reported. Respondents claim 
that the nature of the business practice 
in the salmon industry prevents 
maintenance of warranty expense 
records as typically maintained in other 
industries. Respondents state that the 
claimed expenses represent complaints 
based on quality, incorrect shipments, or 
unilateral refusals to pay. All exporters 
derived warranty adjustments by 
totalling the expenses of the types 
described above and allocating the 
expenses over market specific sales. 


DOC Position 


Regarding the treatment of warranty 
expenses, the Department's practice is 
to allow only expenses related to quality 
based complaints. In this case, for those 
exporters that claimed only warranty 
expenses as defined by the Department, 
we have allowed the circumstance of 
sale adjustment. For those exporters 
who claimed warranty expenses which 
included unilateral price deductions, we 
disaHowed the claim in the third country 
market and applied the full amount 
claimed in the U.S. market in making 
circumstance of sale adjustments. We 
did this because we were unable to 
segregate the warranty only portion of 
the claimed expense. 


IV. Exporter-Specific Comments 
Domstein 
Comment 1 


Petitioner recommends that the 
Department either disallow completely 
or allow only the lowest charges 
incurred for miscellaneous freight 
charges incurred on third country sales. 
Petitioner's position is based on 
verification findings that the charges 
were not fixed charges as originally 
reported but related to terminal costs 
that varied in amount. 

Respondent states that the fixed rate 
submitted represents the average 
expense incurred. Respondent claims 
that Domstein’s accounting department 
derived the average amount and 
documented the calculations in an 
accounting study. 


DOC Position 


The Department agrees with the 
petitioner. At verification the 
Department requested documentation to 
support the amount claimed in the 
submissions. Domstein offered only 
documentation that indicated 
miscellaneous charges at varying 
amounts. Domstein did not offer any 
further documentation, despite our 
inquiries. Therefore, because neither the 
expense nor a reasonable estimation of 


the average amount claimed was 
documented, the Department has 
disallowed Domstein’s claimed 
miscellaneous freight expenses. 


Comment 2 


Petitioner states that on U.S. sales 
with unreported payment dates, the 
Department should treat the unpaid 
amount as a discount unless Domstein 
can demonstrate that the outstanding 
balance is collectible. Respondent 
argues that no evidence exists which 
indicates that the outstanding payments 
represent discounts. Respondent 
recommends that the Department either 
exclude the sales with open paydates or 
apply the average paydate as in the 
preliminary determination. 


DOC Position 


The Department agrees with the 
respondent. At verification, the 
Department reviewed sales and 
payment records for those sales with 
unreported paydates. The review 
included examination of computer sales 
data files and payment records. No 
evidence exists which suggests that 
Domstein extended a discount to the 
purchaser. In addition, the Department 
thoroughly investigated the discounts 
claimed and found no discrepancies. 
Therefore, because substantial payment 
was received and no evidence of a lack 
of good faith by the exporter to 
accurately report discounts exists, as 
BIA the Department has not treated the 
unpaid amount as a discount and has 
assigned the average credit period of all 
sales to the ten transactions with 
missing paydates to calculate a credit 
expense. 


Comment 3 


Domstein urges the Department to use 
the verified selling expenses. In the 
preliminary determination, the 
Department applied BIA to calculate the 
commission offset for sales in which a 
commission was paid in only one 
market because Domstein did not report 
indirect selling expenses. 


DOC Position 


At verification, Domstein provided 
information total indirect selling, general 
and administrative expenses incurred 
for the year ending 1989. We have used 
that information in our final 
determination to calculate the 
commission offset. 


Saga 
Comment 1 
Petitioner contends that the 


Department should reject the Saga’s 
third country sales listing and base 





Saga's FMV on the higher of the FMV 
calculated for another exporter or the 
FMV in the petition. Petitioner's 
contention is based on findings at 
verification of one invoice of frozen 
salmon and two to three credit notes 
erroneously included in the third 
country database as third country sales. 
Petitioner characterizes the database as 
unusable because of the potentionally 
pervasive inclusion of other credit notes 
and sales of frozen salmon which it 
describes as typcially lower in price. 

Respondents disputes petitioner's 
assertion that the mistakes in quantity 
arising from the inclusion of frozen 
salmon sales and credit notes warrant a 
rejection of the response. Respondent 
notes that the original invoice 
erroneously recorded the sale of fresh 
salmon as frozen salmon. The mistake 
was detected upon review of shipping 
documents. Furthermore, the 
Department's random sampling 
techniques did not detect any other 
sales of frozen salmon reported in the 
database. With respect to the credit 
notes, respondent submitted two out of 
three of the credit notes erroneously 
reported as sales to the Department at 
the beginning of verification. Credit 
notes were easily detectable upon 
review of the database because the 
quantity of goods reported was a single 
unit, an unlikely amount for a sale. 


DOC Position 


The Department agrees with 
respondent. We concluded at 
verification that the errors in the sales 
data did not jeopardize the credibility of 
the third country sales data submitted. 
The respondent reported the missing 
credit notes to the Department at the 
beginning of verification. We verified 
the amount of the credit notes and the 
deduction from the corresponding sale. 
Random sampling did not identify 
additional unreported credit notes. With 
respect to the erroneously reported sale 
of frozen fish, the mischaracterization of 
the sale as frozen instead of fresh 
merchandise was an error on the actual 
invoice. All documentation indicated 
that the inclusion of the sale was an 
isolated error. 


Comment 2 


Petitioner contends that Saga's fees 
paid to the ECFF were actually .09 
percent rather than .1 percent of CIF 
value. Petitioner requests that the 
Department adjust the amount deducted 
to reflect the actual fees paid. 

Respondent states that the fee is 
based on FOB, not CIF, value and argues 
that petitioner's calculation of the fee is 
erroneous. 


DOC Position 


The Department agrees with the 
respondent. The verification exhibits 
clearly show that the fees paid to the 
ECFF were .1 percent of the FOB value 
on exports to all markets. The 
Department has adjusted the foreign 
market value and U.S. price to reflect 
the payment of these fees. 


Comment 3 


Petitioner states that Saga’s claim for 
NFOL fees is overstated by .25 percent 
because the actual NFOL fee fell by .25 
percent in January and February 1990. 

Saga contends that it did not 
originally report the NFOL fee and 
asserts that these fees are paid upon the 
acquisition of the fish, and not as a 
charge on the export sale. 


DOC Position 


In the final determination, the 
Department calculated NFOL fees as .1 
percent of the CIF value for the months 
of September through December 1989 
and .075 percent of the CIF value for the 
months of January and February 1990 
(see Eporter-Wide Comment 6). 


Skaarfish 
Comment 1 


Petitioner suggests that Skaarfish 
intentionally included sales to 
customers outside of France to ensure 
that France was the selected third 
country. Petitioner hypothesizes that the 
misreported sales could have been sold 
to Germany. Petitioner states that sales 
to Germany were approximately 10 
percent higher than sales to France. 
Petitioner argues that the Department's 
inability during verification to 
authenticate the total amounts 
reportedly sold in each market (United 
States and France) lends credibility to 
his assertion. Petitioner requests that the 
Department apply BIA as the highest 
calculated FMV for another exporter, or 
information alleged in the petition. 

Respondents argue that the German 
sales were ultimately destined for 
Austria and Switzerland and the 
misreported French sales were actually 
shipped to Belgium. Respondents point 
out that they were prepared to prove the 
destination of the shipments in question 
at verifcation. 


DOC Position 


During verification, the Department 
verified the total quantity and value of 
merchandise sold during the POI. We 
attempted to verify the quantity and 
value sold to each market through the 
accounting ledgers. Skaarfish officials, 
however, explained that the accounting 
system precluded tabulation of sales 
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information for a specific market for a 
specified period of time. Faced with this 
situation, we selected invoices from the 
invoice ledger. We found no improperly 
reported or unreported sales. Therefore, 
no reasonable basis exists for the 
Department to apply the BIA. 
Accordingly, we have accepted the sales 
reported by Skaarfish as the appropriate 
third country market sales. 


Fremstad 
Comment 1 


Petitioner asserts that Fremstad 
averaged charges per kilogram for each 
U.S. destination, that such averaging is 
distortive, and that Fremstad could have 
submitted air freight charges on a per 
sale basis. Petitioner urges the 
Department to use the highest per 
kilogram charge as best information 
available. 

Fremstad asserts that it does not 
know in advance what its air freight 
expense will be when it sells salmon to 
the United States. It estimates the 
amount on the basis of experience. 
Accordingly, Fremstad asserts that 
average air freight charges per 
destination are closer to its selling 
practices that sale-by-sale amounts 
would be. 


DOC Position 


Fremstad’s reported charges, as 
corrected by information received 
verification, were used in recalculating 
airfreight charges. The average charges 
per destination, as corrected, were a 
reasonable method for reporting the 
charges as the variation in actual 
charges by destination was not 
signficant. 


Chr. Bjelland 
Comment 1 


Respondent argues that the 
Department should use Spain, and not 
Germany, as the relevant third country 
market for fair value comparisons. 
Respondents notes that 19 CFR 353.49(b) 
requires; inter alia, that we choose a 
third country to which merchandise is 
exported which is “more similar” to the 
United States. Failing that, the 
Department is to select the third country 
with the largest volume of sales of “any 
country” other than the United States. 


DOC Position 


19 CFR 353.49(b) does not specify a 
hierarchy for the selection of a third 
country market. The Department 
considers all of the listed criteria in 
deciding which is the appropriate third 
country market for comparison 
purposes. In this instance, the 
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Department determined that German 
sales represented the most appropriate 
combination of similar merchandise 
(over 95 percent of U.S. sales would 
have identical matches; Spain has 
considerably fewer), quantity, and 
similarity of market conditions (there 
are no pronounced differences on the 
record between the German and U.S. 
markets). Accordingly, we selected 
Germany as the third country market to 
be used for comparison purposes. 


Comment 2 


Respondent has repeatedly argued 
that if the Department uses Germany for 
fair value comparisons, it must make a 
level of trade adjustments because sales 
to Germany include sales to “a 
distributor” as well as to wholesalers. 
(Sales in the U.S. market are to 
wholesalers.) Chr. Bjelland argues that 
the claim is ‘documented and verified” 
by reference to two invoices, Exhibit G- 
2 and Exhibit G-4, that the Department 
verified. Chr. Bjelland argues that those 
verification exhibits show that the same 
size and quality salmon was sold to two 
different German purchasers on roughly 
the same date for different prices. They 
argue that Exhibit G-4 represents a sale 
to a “wholesaler” who paid less than 
did the “distributor” reflected in Exhibit 
G-2. 


DOC Position 


We disagree with respondent's 
assertation that a level of trade 
adjustment has been “documented and 
verified” and decline to make an 
adjustment. Respondent fails to note 
that the “distributor”, just two weeks 
later, paid less for the same size quality 
salmon than did the “wholesaler”. 
Respondent has made no attempt to 
show any pattern of higher-priced sales 
to the claimed distributor, other than a 
single unlabelled sheet of paper quoting 
prices, without reference to either the 
size or condition of the salmon. Nor has 
respondent shown that the price 
difference offered as quantification of 
the claim is not simply an example of 
the price fluctuations occurring in the 
period of investigation. 


Salmonor 
Comment 1 


Petitioner objects to Salmonor’s 
having reported different interest rates 
for U.S. and third country credit expense 
adjustments while using average days 
over all sales for all markets. Petitioner 
asserts that if uniform credit days are 
relied upon, a single interest rate should 
be used for both markets as well. 
Salmonor asserts that the short-term 
credit rates for different currencies were 


verified and that the credit days did not 
vary between markets. 


DOC Position 


We verified the actual interest rates, 
which varied during the POI, in the third 
country and U.S. markets. Reported 
interest rates in the response were 
slightly different than the verified rates. 
The fact that average credit days is the 
same for both markets has no bearing on 
the interest rates we used. We 
recalculated credit charges using the 
verified interest rates in effect during 
the POI. 


Comment 2 


Petitioner asserts that the total 
rebates reported exceeded the amount 
verified and urged the Department not to 
deduct certain rebates. 

Salmonor asserts that the Department 
verified all rebates. 


DOC Position 


We recalculated the rebate amount in 
accordance with the information that we 
verified. 


Sea Star (SSI) 
Comment 1 


Petitioner asserts that the Department 
should use the lowest interest rate in 
effect during the POI as the best 
information available to determine 
credit costs. In addition, Petitioner urges 
the Department to use a 30-day payback 
term as best information available. 

SSI asserts that the lowest interest 
rate was in effect for only 42 days 
during the POI and that its application 
for the entire period would be distortive. 
SSI also objects to a 30-day payment 
term inasmuch as we verified average 
credit days by examining monthly 
accounts receivable balances and 
average daily accounts receivable and 
average daily receipts per customers. 


DOC Position 


We recalculated SSI’s credit expenses 
using the verified interest rates in effect 
during the period of investigation. We 
used the average payment periods per 
customer in the recalculation. 


Comment 2 


Petitioner asserts that SSI misreported 
inland freight charges to France and that 
the lower freight rates claimed for a 
large purchaser were incorrect. 

SSI asserts that the difference 
between the reported inland freight 
charges to France and the corrected 
figure is inconsequential. With respect 
to the different rates charged to the 
large purchaser, SSI asserts that the 
Department should use the rate reported 
as the most accurate approximation. 
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DOC Position 


We recalculated SSI’s inland freight 
using an average of the verified rates for 
its largest French customer for the POI. 
This amount was used as BIA as it 
closely approximates the interest rates 
for all purchasers. 


Comment 3 


Petitioner objects to SSI’s use of 
average airfreight charges. SSI asserts 
that the average charges on a per 
destination basis bear a much closer 
resemblance to how SSI does business 
than a sale-by-sale reporting of 
airfreight. 

DOC Position 


We received corrected average 
airfreight charges per destination at 
verification. We were able to verify the 
accuracy of these charges. The average 
rates were a reasonable method for 
reporting the charges as the variation in 
actual charges was not significant. 


Continuation of Suspension of 
Liquidation 

In accordance with 19 CFR 
353.15(a)(3)(i), we are directing the 
United States Customs Service to 
continue to suspend liquidation of all 
entries of Atlantic salmon from Norway, 
as defined in the “Scope of 
Investigation” section of this notice, that 
are entered, or withdrawn from 
warehouse, for consumption on or 
October 3, 1990, the date of publication 
of the preliminary determination notice 
in the Federal Register. For Sea Star, the 
United States Customs Service will 
suspend liquidation of all entries of 
salmon from Norway, as defined in the 
“Scope of Investigation” section of this 
notice, that are entered or withdrawn 
from warehouse, for consumption on or 
after the date of publication of this final 
determination in the Federal Register. 
The United States Customs Service shall 
continue to require a cash deposit or 
posting of a band equal to the estimated 
amounts by which the FMV of the 
Atlantic salmon from Norway exceed 
the U.S. prices, as shown below. 





7678 


If the Department publishes an 
antidumping duty order covering 
Atlantic salmon from Norway, the 
Department will instruct the U.S. 
Customs Service to reduce the dumping 
deposit by the amount of the 
countervailing duty deposit attributable 
to the export subsidies found in the 
concurrent countervailing duty 
investigation covering the subject 
merchandise. This supsension of 
liquidation will remain in effect until 
further notice. 

ITC Notification 


In accordance with section 735(d) of 
the Act, we have notified the ITC of our 
determination. In addition, pursuant to 
section 735{c)(1) of the act, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided the ITC confirms in writing 
that it will not disclose such 
information, either publicly or under 
administrative protective order, without 
the written consent of the Deputy 
Assistant Secretary for Investigations, 
Import Administration. 

The ITC will determine, within 45 
days from the date of this final 
determination, whether there is material 
injury, or threat of material injury, to the 
domestic industry. If the ITC determines 
that material injury, or threat of material 
injury, does not exist, the proceeding 
will be terminated and all securities 
posted as a result of the suspension of 
liquidation will be refunded or 
cancelled. However, if the ITC 
determines that material injury, or threat 
of material injury, does exist, the 
Department will issue an antidumping 
duty order directing Customs officials to 
assess antidumping duties on salmon 
from Norway entered, or withdrawn 
from warehouse, for consumption on or 
after the effective date of the suspension 
of liquidation, equal to the amount by 
which the FMV exceeds U.S. price. 

This determination is published 
pursuant to section 735(d) of the act (19 
U.S.C. 1673d(d)). 

Dated: February 15, 1991. 

Eric I. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 91-4392 Filed 2-22-91; 8:45 am] 
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Final Affirmative Countervailing Duty 
Determination: Fresh and Chilled 
Atlantic Saimon From Norway 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We determine that benefits 


which constitute subsidies within the 
meaning of the countervailing duty law 
are being provided to producers or 
exporters in Norway of fresh and chilled 
Atlantic salmon, as described in the 
“Scope of Investigation” section of this 
notice. The estimated net subsidy is 0.71 
Norwegian Kroner (NOK) per kilogram 
for all producers or exporters in Norway 
of fresh and chilled Atlantic salmon. 


EFFECTIVE DATE: February 25, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Beth Graham or Rick Herring, Office of 
Countervailing Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 377-4105 or 377-3530. 


- SUPPLEMENTARY INFORMATION: 


Final Determination 


Based on our investigation, we 
determine that certain benefits which 
constitute subsidies within the meaning 
of section 701 of the Tariff Act of 1930, 
as amended (the Act), are being 
provided to producers and exporters in 
Norway of fresh and chilled Atlantic 
salmon. For purposes of this 
investigation, the following programs 
are found to confer subsidies: 

¢ Regional Development Fund Loans 
and Grants 

¢ National Fishery Bank of Norway 
Loans 

© Regional Capital Tax Incentive 

¢ Reduced Payroll Taxes 

e Advance Depreciation of Business 
Assets 

¢ Government Bank of Agriculture 
Grants 

We determine the estimated net 
subsidy to be NOK 0.71 per kilogram 
(2.27 percent ad valorem) for all 
producers or exporters in Norway of 
fresh and chilled Atlantic salmon. The 
ad valorem rates cited throughout this 
notice have been calculated based on 
the total sales value of fresh and chilled 
Atlantic salmon. The ad valorem rates 
listed throughout this notice are 
provided only for reference. The cash 
deposit rate is based only on the 
calculated per kilogram rate. 
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Case History 

Since the publication of the 
Preliminary Affirmative Countervailing 
Duty Determination: Fresh and Chilled 
Atlantic Salmon from Norway, (55 FR 
26727 June 29, 1990) (Preliminary 
Determination) in the Federal Register, 
the following events have occurred. We 
conducted verfication of the 
questionnaire responses of the 
Government of Norway from September 
3 to September 17, 1990. On October 28, 
1990, we terminated suspension of 
liquidation in accordance with article 5, 
paragraph 3 of the Agreement on 
Interpretation and Application of 
articles VI, XVI, and XXIII of the 
General Agreement on Tariffs and 
Trade (the Subsidies Code). 

Both counsel for respondent and the 
Norwegian Embassy requested a public 
hearing in this investigation. Case briefs 
were filed by petitioner and respondents 
on December 10 and rebuttal briefs were 
filed on December 14, 1990. The hearing 
was held on December 17, 1990. 

Scope of Investigation 

The product covered by this 
investigation is the species Atlantic 
salmon (Salmo salar) marketed as 
specified herein; the investigation 
excludes all other species of salmon: 
Danube salmon, Chinook (also called 
“king” or “quinnat”), Coho (“silver”), 
Sockeye (“redfish” or “‘blueback”), 
Humpback (“pink”), and Chum (‘‘dog”). 
Atlantic salmon is a whole or nearly- 
whole fish, typically (but not 
necessarily) marketed gutted, bled, and 
cleaned, with the head on. The subject 
merchandise is typically packed in 
fresh-water ice (“chilled”). Excluded 
from the subject merchandise are fillets, 
steaks, and other cuts of Atlantic 
salmon. Also excluded are frozen, 
canned, smoked or otherwise processed 
Atlantic salmon. Atlantic salmon is 
currently provided for under HTS sub- 
heading 0302.12.0002.9. Prior to January 
1, 1990, Atlantic salmon was provided 
for under the following HTS sub- 
headings 0302.12.0060.8 and 
0302.12.0065.3. The HTS sub-headings 
are provided for convenience and 
customs purposes. The written 
description remains dispositive as to the 
scope of the product coverage. 

Analysis of Programs 

Due to the large number of producers 
and exporters of salmon in Norway, we 
solicited information from the 
Norwegian Government on an aggregate 
or industry-wide basis, rather than from 
the individual companies involved in the 
production or exportation of salmon 
from Norway. Consequently, our 
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subsidy calculations are based on the 
total amount of benefits provided to the 
salmon industry and the total volume of 
salmon sales as reported by the 
Government of Norway. 

For purposes of this final 
determination, the period for which we 
are measuring subsidies (“the review 
period”) is calendar year 1989. This 
review period corresponds to the 
Government of Norway's fiscal year. 

It was not possible, given the number 
of producers in Norway, to obtain the 
total amount of tax benefits provided to 
all Norwegian salmon producers. 
Therefore, to develop information on the 
usage of the tax programs alleged to 
benefit producers of Atlantic salmon in 
Norway, the Government of Norway 
surveyed producers located in the 
counties of Rogaland and Nord- 
Trondelag. To increase the number of 
surveyed producers, we requested that 
the Government of Norway also include 
producers in the county of Troms. Tax 
data from salmon producers in all three 
counties were used as the basis for 
calculating the countervailable benefits 
conferred upon the Norwegian salmon 
industry. 

Based on our analysis of the petition, 
responses to our questionnaires, 
verification and written comments from 
respondents and petitioner, we 
determine the following: 


I. Programs Determined To Confer 
Subsidies 


We determine that subsidies are being 
provided to producers or exporters in 
Norway of fresh and chilled Atlantic 
salmon under the following programs 
during the review period. 


1. Regional Development Fund Loans 
and Grants 


The Regional Development Fund 
(RDF) was established in 1961 to 
maintain and strengthen the economic 
base and to increase employment in 
regions with low levels of economic 
activity. The program covets 93 percent 
of the country, but only 36 percent of the 
population. Eligibility for RDF 
assistance is contingent upon 
geographic location. Only producers or 
manufacturers located in 
underdeveloped regions of Norway are 
eligible for assistance. 

The RDF provides loan guarantees, 
long-term loans and grants. Loan 
guarantees under the RDF are discussed 
in section 11.1. of this notice. RDF loans 
are provided for capital investment and 
are made in Norwegian kroner. We 
verified that the average effective 
interest rate on outstanding RDF loans 
during the review period was 11.98 
percent. 


Loans to salmon producers were 
written-off by the RDF during the review 
period. Exclusive of those written-off 
loans, there were outstanding loans to 
salmon producers for which no interest 
was paid during the review period. The 
written-off loans and the non-payment 
of interest are discussed in section I1.2. 
of this notice. 

To determine whether loans under 
this program were provided on terms 
inconsistent with commercial 
considerations, we selected as our 
benchmark the national average long- 
term interest rate charged by 
commercial banks for corporate lending. 
We selected a national average rate 
because our analysis is on an industry- 
wide level, rather than on a company- 
specific basis. We also used an average 
corporate borrowing rate because, 
according to the Government of 
Norway, there are no statistics available 
on the average cost of borrowing for the 
salmon industry. During 1989, the 
effective interest rate on long-term 
corporate borrowing from commercial 
banks was 14.9 percent. During 
verification, we found that fish farmers 
were required to pay the normal 
commercial interest rate plus 0.75 
percent on their loans. Therefore, we 
have added 0.75 percent to the average 
corporate borrowing rate of 14.9 percent 
to more accurately reflect the 
commercial lending rate available to the 
fish farming industry during the review 
period. Comparing the benchmark of 
15.65 percent to the rate charged under 
the RDF program, we determine that 
RDF loans were provided on terms 
inconsistent with commercial 
considerations. 

Because loans provided under this 
program are limited to producers and 
exporters located only in specified 
regions of Norway and are provided on 
terms inconsistent with commercial 
considerations, we determine them to be 
countervailable. 

Since the interest charged on RDF 
loans is variable, we could not employ 
our normal long-term methodology since 
we cannot calculate a future benefit 
stream over the term of the loan. 
Therefore, we used our short-term loan 
methodology and subtracted interest 
paid on RDF loans in 1989 from the 
interest that would have been paid at 
the benchmark rate of 15.65 percent. 

We divided the interest payment 
differential calculated on outstanding 
loans by the total volume of fresh and 
chilled Atlantic salmon sold during the 
review period to calculate an estimated 
net subsidy of NOK 0.08 per kilogram 
(0.25 percent ad valorem). 

The RDF also provides both 
investment and business development 
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grants. Investment grants can be made 
for the acquisition of new buildings and 
equipment. These grants are provided 
on minimum investments of NOK 70,000. 
Business development grants are 
provided for surveys and planning, 
product development, market surveys, 
marketing, initiation of new business 
undertakings, training, and financial 
assistance for new enterprises. These 
grants can cover a maximum of 50 
percent of the external costs of the 
project. Both investment and business 
development grants were provided to 
salmon producers during the review 
period. 

Because grants under the RDF are 
limited to producers and exporters 
located only in specified regions of 
Norway, we determine them to be 
countervailable, 

Our policy with respect to grants is to 
(1) Expense recurring benefits to the 
year of receipt, and (2) allocate 
nonrecurring benefits over the useful life 
of assets in the industry, unless the sum 
of grants provided under a particular 
program is less than 0.5 percent of a 
firm’s total or export sales (depending 
on whether the program is a domestic or 
export subsidy). We expensed RDF 
business development grants in the year 
of receipt because we consider these 
grants to be recurring since a firm can 
apply, and expect to receive these 
grants year-after-year. We determine 
that RDF investment grants are 


’ nonrecurring because a firm cannot 


qualify to apply for, and receive these 
grants year-after-year. 

We calculated the benefit for the 
review period from the investment 
grants using the interest rate on long- 
term commercial bonds in Norway as a 
discount rate and our declining balance 
methodology as described in the 
Subsidies Appendix attached to the 
notice of Cold-Rolled Carbon Steel Flat- 
Rolled Products from Argentina: Final 
Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order (49 FR 18006, April 26, 1984), and 
used in prior investigations (see, e.g., 
Final Affirmative Countervailing Duty 
Determination; Oil Country Tubular 
Goods From Canada, 51 FR 15037, April 
22, 1986). The average useful life of 
assets in the fish farming industry is ten 
years. Thus, we aggregated the 
investment grants received by salmon 
producers for each year for the last ten 
years and divided the grants received in 
each of these years by the total value of 
salmon sales in that year. For each year, 
the result was greater than 0.5 percent, 
therefore, we allocated the grants over 
the ten year period using our declining 
balance methology. We added the result 





of this calculation to the amount of 
business development grants disbursed 
during the review period and divided by 
the total volume of fresh and chilled 
Atlantic salmon sold during the review 
period to obtain an estimated net 
subsidy of NOK 0.47 per kilogram (1.50 
percent ad va/orem). The total estimated 
net subsidy for RDF loans and grants is 
NOK 0.55 per kilogram (1.75 percent ad 
valorem). 


2. National Fishery Bank of Norway 
Loans 


The National Fishery Bank of Norway 
(NFB) granted loans for the financing of 
fish farms from 1974 through 1987. On 
January 1, 1988, the Norwegian Bank for 
Industry took over the administration of 
new loans to the fish farming industry. 
(For information on loans from the 
Norwegian Bank for Industry, see 
section I1.3. of this notice.) Loans which 
had been granted to fish farmers through 
1987 are still administered by the NFB. 
The NFB provided long-term loans for 
investment in production equipment and 
buildings. The interest rates charged on 
outstanding loans are set by the 
Norwegian legislature and can vary over 
time. In 1989, the interest rate charged 
on outstanding loans under this program 
was set at 11.5 percent. 

Loans to salmon producers were 
written off during the review period. 
Exclusive of those written-off loans, 
there were outstanding loans to salmon 
producers for which no interest was 
paid during the review period. The 
written-off loans and the non-payment 
of interest are discussed in section II.2. 
of this notice. 

To determine whether loans under 
this program are provided on terms 
inconsistent with commercial 
considerations, we used the same 
benchmark referred to under the 
Regional Development Fund program 
(see section I.1 of this notice). 
Comparing this benchmark to the 
interest rate on outstanding loans under 
this program, we find that loans under 
this program are provided on terms 
inconsistent with commercial 
considerations. 

Because the NFB’s lending was 
limited to the fishing industry and its 
loans were provided on terms 
inconsistent with commercial 
considerations, we determine the 
program to be countervailable. 

Since the interest rates for NFB’s 
loans are variable, we calculated the 
benefits conferred under this program in 
the same manner as previously 
described under the Regional 
Development Fund program (see, section 
1.1. of this notice). We divided the 
interest payment differential calculated 


on outstanding loans by the total volume 
of fresh and chilled Atlantic salmon sold 
during the review period to calculate an 
estimated net subsidy of NOK 0.01 per 
kilogram (0.03 percent ad valorem). 


3. Regional Capital Tax Incentive 


The aim of this program is to 
encourage investment in regions in 
northern Norway with a weak industrial 
base and considerable unemployment. 
Funds set aside by the taxpayer under ~ 
this program are deducted from taxable 
income. These funds must then be 
invested in capital assets. The maximum 
amount allowed to be deducted is 15 
percent of taxable income. The 
minimum amount is NOK 15,000. 

Within five years of setting aside 
funds under this program, 100 percent of 
the fund must be invested. The 
investment must be in assets for use in 
the taxpayer’s own business. When 
setting up the fund, an amount 
corresponding to 40 percent of the fund 
must be placed in a special interest- 
bearing account in a local bank. This 
account is used to secure taxes that 
would have to be paid on the fund in the 
event that the taxpayer does not meet 
the obligations for investment under the 
program. In the year when the fund is 
wholly or partly invested, a fixed 
percentage of the invested amount must 
be deducted from the depreciable value 
of the purchased asset. Income tax is 
never paid on the remaining percentage 
of the invested amount provided the 
purchased asset is kept in the taxpayer’s 
business for a specified number of 
years. 

Because this program is limited to 
assets maintained in the region of 
northern Norway, we determine the 
program to be countervailable. To 
calculate the benefit, we took the total 
amount of funds deducted from taxable 
income by salmon producers and 
exporters and multiplied that amount by 
the tax rate of 50.8 percent to determine 
the amount of tax savings provided in 
1989 under this program. We divided the 
tax savings by total volume of fresh and 
chilled Atlantic salmon sold during the 
review period to calculate an estimated 
net subsidy of NOK 0.02 per kilogram 
(0.06 percent ad valorem). 

As is our established policy, we did 
not take into account the reduction of 
the depreciable value of purchased 
assets in this calculation because we 
consider this to be a secondary tax 
effect. (See, e.g., Final Affirmative 
Countervailing Duty Determination; 
Certain Fresh Atlantic Groundfish From 
Canada (Groundfish) 51 FR 10041, 
March 24, 1986.) 
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4. Reduced Payroll Taxes 


Under the National Insurance Act, 
employers are liable for the payment of 
payroll taxes which are based on a 
percentage of the wages paid in the 
course of a year. The employer pays this 
tax six times a year. Since 1975, the 
amount of contributions have been 
geographically differentiated depending 
upon the municipality in which the 
employee resides. The program is aimed 
at encouraging employment of persons 
living in underdeveloped regions of 
Norway. In 1989, Norway was divided 
into four zones. The tax rate in each of 
the zones is 16.7 percent, 13.2 percent, 10 
percent and 2.2 percent in Zones one, 
two, three, and four, respectively. We 
verified that the weighted-average 
payroll tax rate for Norway in 1989 was 
15.6 percent. 

Because this program provides a 
benefit to specific regions in Norway, 
we determine it to be countervailable. 
To calculate the benefit, we multiplied 
the amount of wages paid by salmon 
producers and exporters in Zones two, 
three, and four by their respective 
payroll tax rates. We then multiplied the 
wages paid in each of these zones by 
15.6 percent, the weighted-average 
payroll taxes paid in Zones two, three, 
and four and the amount of payroll 
taxes that would have been paid at the 
weighted-average rate. We divided the 
result by total volume of fresh and 
chilled Atlantic salmon sold during the 
review period to obtain an estimated net 
subsidy of NOK 0.13 per kilogram (0.42 
per ad valorem). 


5. Advance Depreciation of Business 
Assets 


The purpose of this program is to 
encouarge investment in less-developed 
areas or Norway by allowing companies 
located in selected districts of the : 
country to claim a higher rate of 
depreciation in the year in which capital 
assets are acquired. Eligible companies, 
depending on their location, are allowed 
to take a first-year deduction of either 25 
or 40 percent. After this initial 
deduction, the producer is then allowed 
to take the standard deduction on the 
remainder of the depreciable value of 
the asset. 

Because only companies located in 
specific regions of Norway are eligible 
for this program, we determine the 
program to be countervailable. To 
calculate the benefit from this program, 
we divided the tax savings provided 
under the program to salmon producers 
and exporters by the total volume of 
fresh and chilled Atlantic salmon sold 
during the review period to obtain an 
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estimated net subsidy of less than NOK 


0.01 per kilogram (0.01 percent ad 
valorem). 


6. Government Bank of Agriculture 


The Government Bank of Agriculture 
administers the Norwegian Fund of 
Development in Agriculture which was 
established to create supplemental 
income and employment for farmers. 
The Bank provides both long-term loans 
and grants to a: tural producers. 

We verified that the Bank provides 
interest-bearing and interest-free loans 
to all agricultural producers throughout 
Norway. We also verified that the Bank 
provides grants to all agricultural 
producers throughout Norway. 
However, the Bank has maximum levels 
of assistance which differ by region. 
Grants may be provided for up to 30 
percent of the approved project cost, 
with a maximum of NOK 150,000 in 
southern Norway and NOK 180,000 in 
northern Norway. Applicants located in 
northern Norway are eligible for a 
maximum of NOK 480,000 in loans, 
while applicants in southern Norway are 
eligible for a maximum amount of NOK 
450,000 in loans. 

We determine that this program 
provides a countervailable benefit to the 
extent that fish farmers in northern 
Norway receive a greater level of 
benefits than they would have received 
had they been located in southern 
Norway. 

To determine whether any 
countervailable benefits were provided 
under this program, we measured the 
amount of loans and grants provided to 
salmon producers in northern Norway 
against the limits imposed in southern 
Norway. (We used these limits because 
any recipient in Norway could receive 
assistance up to those limits.) Using this 
methodology, we found that none of the 
loans provided to salmon producers in 
northern Norway were above the 
maximum set for southern Norway. 
Therefore, we determine that none of 
the loans under this program provided a 
countervailable benefit. With respect to 
grants under this program, we did find 
that one grant to a fish farmer in 
northern Norway exceeded the 
maximum grant amount permitted in 
southern Norway. Therefore, we 
determine the difference to constitute a 
countervailable benefit. Because the 
difference between the grant amount 
received and the maximum amount 
permitted in southern Norway was less 
than 0.5 percent of total sales, we 
expensed the grant in the year of 
receipt. Therefore, we divided the 
difference by the total volume of fresh 
and chilled Atlantic salmon sold during 
the review period to obtain an estimated 


net subsidy of less than NOK 0.01 per 
kilogram (less than 0.01 percent ad 
valorem). 


II. Programs Determined To Be Not 
Countervailable 


1. Regional Development Fund Loan 
Guarantees 


In addition to the RDF loans and 
grants discussed above, the RDF also 
provides loan guarantees. Guarantees 
are provided on loans from commercial 
banks. RDF will guarantee up to a 
maximum of 50 percent of a loan, thus 
sharing the risk of the loan with the 
commercial bank. The RDF charges a 
guarantee fee of two percent per annum. 
We verified that the granting of loan 
guarantees is a standard commercial 
practice in Norway. The fees charged by 
commercial banks for loan guarantees 
vary but are generally in the range of 1.5 
to 2 percent for the fish farming 
industry. 

Because the fees charged on RDF loan 
guarantees correspond to the fees 
charged by commercial banks in 
Norway, we determine that loan 
guarantees provided by the RDF are not 
made on terms inconsistent with 
commercial considerations, and thus are 
not countervailable. 


2. Write-Off of Loans and Deferred Loan 
Payments Under the Regional 
Development Fund and the National 
Fishery Bank 


In our preliminary determination, we 
calculated a benefit under both of these 
programs for loans to salmon producers 
which were written-off during the 
review period and for non-payment of 
interest on outstanding loans. During 
verification, we found that when 
payment is late the RDF and NFB send 
the company a warning letter. If 
payment is not received after a month, 
another letter is issued warning of legal 
action. If at this point no payment is 
received, the agencies initiate legal 
proceedings to declare the company 
bankrupt and to seize the company’s 
assets. These assets are then sold at a 
public auction. The losses which cannot 
be recovered are then written off. We 
verified that this practice is identical to 
that of commercial banks and consistent 
with the procedures as set out in the 
Debt Negotiation and Bankruptcy Act. 

We also found during verification, 
that both RDF and NFB officials only 
defer interest and principal payments 
when clients are experiencing financial 
setbacks but foresee recovery in the 
near future. RDF officials explained that 
during this time, interest continues to 
accrue. NFB officials explained that they 
add one percent interest to delinquent 
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loans. We verified that commercial 
banks in Norway will also defer interest 
and principal payments when their 
clients face similar financial situations. 
We also verified that RDF and NFB 
officials only write-off loans when a 
firm has declared bankruptcy and there 
is no chance for the bank to recover its 
losses. 

In order for the loan write-offs and 
payment deferrals to be countervailable, 
the actions of the RDF and the NFB must 
be inconsistent with commercial 
considerations. We verified that in 
writing-off loans and in deferring loan 
payments, the RDF and the NFB follow 
the same procedures and practices as 
commercial banks in Norway. 
Therefore, we determine that RDF and 
NFB write-offs and the treatment of non- 
payment of interest and principal by the 
RDF and NFB are consistent with 
commercial considerations and thus, not 
countervailable. 


3. Norwegian Bank for Industry Loans 


The Norwegian Bank for Industry 
(NBI) was established in 1939. Presently, 
51 percent of the shares are owned by 
the government. The remainder of the 
shares are owned by commercial and 
savings banks and insurance companies. 
In 1978, the NBI merged with the 
Institute for Structural Financing. The 
NBI provides medium- and long-term 
financing for the development, 
modernization and restructuring of 
Norwegian industry in accordance with 
the government's industrial policy. The 
NBI provides loans to new enterprises 
and for the expansion and improvement 
of existing enterprises. The Bank's 
interest rates are based on its borrowing 
costs. 

We verified that the NBI provides 
loans throughout Norway to companies 
in such industries as mining, food 
processing, textiles, chemicals, metals, 
shipbuilding, and paper and wood. 
Because loans under this program are 
not limited to a specific enterprise or 
industry, or group of enterprises or 
industries, we determine this program to 
be not countervailable. 


4. Government-Funded Aquaculture 
Research and Development 


Government-funded aquaculture 
research primarily consists of basic 
research and development aimed at 
long-term economic development of 
aquaculture in Norway. Most of the 
companies which receive government 
funding manufacture goods and 
equipment for fish farms both in Norway 
and abroad. Only a small minority of the 


fund recipients are salmon producers. 





There is no cential government 
agency which handles all aquaculture 
research and development in Norway. 
Government funded research is planned, 
financed and performed through various 
organizations. For aquaculture, the 
Norwegian Fisheries Research Council 
(NFFR) is the main distributor of 
research funds. The NFFR is a research 
council which funds university and high 
school research projects, government 
research councils, and institutions of 
commissioned research. The RDF also 
provides research funding. 

When the results of government- 
funded research and development are 
made publically available, we find that 
the assistance is not countervailable 
(see, for example, Final Affirmative 
Countervailing Duty Determination: 
Fresh, Chilled and Frozen Pork Products 
from Canada (Pork), 54 FR 30774, July 24, 
1989). At verification, we found that 
results of government aquaculture 
research are normally made publically 
available. There are, however, certain 
exceptions. Firms seeking patent rights 
to their reserach are allowed to “buy 
off’ NFFR by refunding the NFFR’s 
portion of the project funding. However, 
to date, no firm has exercised that 
option. 

During the review period, a grant was 
disbursed for the funding of a project 
involving a salmon producer in which 
the results of the research are not 
scheduled to be published until 1991. 
We verified that the results of this 
project will be published in 1991. 
Because the results of this research 
project will be made publically 
available, we determine the funding of 
the project to be not countervailable. 


III. Programs Determined To Be Not 
Used 


We determine that the following 
programs were not used by producers or 
exporters in Norway of fresh and chilled 
Atlantic salmon during the review 
period. For a full description of these 
programs, see our preliminary 
determination. 

1. Norwegian Industrial Fund 

2. Norwegian Central Bank Loans to 
Salmon Farmers 

3. Sales Promotion Assistance 

4. Special Tax-Free Reserves for Export 
Development 

5. Regional Transport Subsidies 

During verification, we found that this 
program was created by the Ministry of 
Municipal and Local Affairs and was 
administered by the RDF until 1988. 
Prior to 1988, the RDF provided grants 
for the domestic transport of finished 
and semi-finished products of a certain 
processing value in accordance with a 


specified list of commodities. After 1988, 
the program was administered by the 
counties. We verified that fish farming is 
not eligible for these grants. 


IV. Programs Determined To Not Exist 


We determine that the following 
programs do not exist or were 
terminated prior to the review period. 
For a full description of these programs, 
see our preliminary determination. 

1. District Development Bank Loans, 
Loan Guarantees and Investment 
Grants 

2. Norwegian Export Council Export 
Financing 

3. Institute for the Financing of 
Structural Readaptation 

4. Fund for Industrial Enterprises 

5. State Industry Bank 

6. Transportation Subsidy for Salmon 
Exporters 

7. Exchange Rate Guarantees 

8. Discounting for Export Bills 

9. Ministry of Industry Retraining Funds 


Comments 


All written comments submitted by 
the interested parties in this 
investigation which have not been __ 
previously addressed in this notice are 
addressed below. 


Comment 1 


Petitioner claims that the present 
investigation is the first in which the 
Department has neither sent 
questionnaires to nor reviewed the 
records of a single private recipient of 
government subsidies. Petitioner argues 
that the Department should solicit 
information from individual fish farmers. 
Petitioner further claims that where the 
number of recipients have been too 
numerous, the Department has. 
investigated those companies which 
account for at least 60 percent of the 
exports to the United States (see, Final 
Negative Countervailing Duty - 
Determination: Certain Granite Products 
from Italy (Granite), 53 FR 27197, July 18, 
1988). In cases where 60 percent of the 
producers is not a manageable number, 
the Department has verified a select 
number of firms for important issues 
(see, Preliminary Affirmative 
Countervailing Duty Determination: 
Certain Softwood Lumber Products from 
Canada, 51 FR 37453, October 22, 1986). 


DOC Position 


Petitioner’s statements are incorrect. 
This is not the first investigation in 
which the Department did not 
investigate individual firms. The 
Department has conducted numerous 
aggregate cases (see, for example, 
Groundfish, Pork, Final Affirmative 
Countervailing Duty Determination; Live 
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Swine and Fresh, Chilled, and Frozen 
Pork Products from Canada (Live 
Swine), 50 FR 25097 (June 16, 1985), and 
Final Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order; Lamb Meat from New Zealand 
(Lamb Meat), 50 FR 37708, September 17, 
1985). In each of these cases, the. 
Department investigated the receipt of 
benefits almost exclusively at the 
government level. With the exception of 
company-specific equity infusion 
allegations (see, Groundfish), in none of 
these investigations did we solicit 
program utilization data from private 
companies for use in determining the 
amount of benefits conferred upon the 
investigated industry. While it is true 
that in some previous aggregate 
investigations the Department has 
requested information directly from 
some companies, the purpose of such 
requests related to issues, such as 
exclusion requests, which are not 
present in the current investigation. 
Furthermore, in most of these 
investigations, we did not verify receipt 
of benefits at the company level. In 
investigations where we did verify 
receipt of benefits at the company level, 
it was merely to corroborate information 
already received from the government. 
We have conducted this investigation in 
the same general manner as we have 
conducted our prior aggregate 
investigations. 

Petitioner's cite to Granite is 
inopposite. Granite was not an 
aggregate case. In Granite, we were able 
to cover at least 60 percent of the 
imports by investigating less than 15 
companies. In order to reach a similar 
level of coverage of U.S. imports of the 
subject merchandise in this 
investigation, the Department would 
have had to investigate hundreds of 
individual firms. Obviously, this was not 
possible. While it is true that in some 
previous aggregate investigations the 
Department has requested information 
from some companies, we did so to 
address specific issues incapable of 
analysis on an aggregate basis (such as 
exclusion requests). No such issues are 
present in this investigation. 

As mentioned above, we soliticted 
information from the Norwegian 
Government on an aggregate basis due 
to the large number of producers and 
exporters of salmon in Norway. We 
were able to structure the investigation 
in this manner due to the nature of the 
subsidy programs investigated and the 
records maintained by the Norwegian 
Government. Based on the questionnaire 
response, verification, and the excellent 
cooperation demonstrated by the 
Norwegian Government, we are 
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confident that the analysis of the total 
estimated net subsidy found in this case 
accurately reflects the degree of 
subsidization of the Norwegian salmon 
industry. 

As a further note, petitioner has 
known since April 3, 1990, when our 
questionnaire went out, that the 
Department was conducting an 
aggregate case and not requesting 
information from individual respondents 
in this investigation. Yet, petitioner 
waited until after our investigatory 
functions (including verification) were 
completed to raise this fundamental 
issue in its December 10, 1990 case brief. 


Comment 2 


Petitioner contends that the 
Department erred in using the national 
average long-term corporate interest 
rate for 1989 published by the Norges 
Bank. Instead, the Department should 
use a higher rate which reflects the high 
degree of risk associated with lending to 
members of the salmon industry located 
in remote areas of Norway. 

Respondents contend that the 
Department erred in using 14.9 percent 
as the long-term interest rate 
benchmark. Instead, they suggest the 
Department should use the rate 
provided by Den Norske Bank, 14.3 
percent. 7 


DOC Position 


During verification, we met with 
officials from two commercial banks in 
Norway. Representatives from one of 
the commercial banks stated that they 
are no longer making loans to new 
clients in the fish farming industry. 
Officials from the other bank stated that 
they charge an additional 0.75 percent 
on all fish farm loans. Based on the 
information provided by these 
commercial bank officials, we have 
added an additional 0.75 percent onto 
the national average long-term corporate 
interest rate of 14.9 percent. We believe 
that this most closely reflects the 
average borrowing rate of the fish farm 
industry in Norway. 

The rate of 14.9 percent was the 
effective national average long-term 
corporate interest rate in Norway in 
1989. This interest rate was verified at 
Norges Bank, the central bank of 
Norway. We believe it to be more 
accurate to use the interest rate 
provided to us by the Norges Bank since 
this rate reflects the national average 
interest rate in the country. The rate 
provided to us by Den Norske Bank only 
reflects the experience of one bank. 


Comment 3 


Petitioner argues that the Norwegian 
salmon industry as a whole is 


uncreditworthy. Petitioner cites the 
following facts as evidence of the 
uncreditworthiness of the Norwegian 
industry: (a) The 1987 crop was 
destroyed by Hitra disease, (b) in 1988 
production doubled without an increase 
in demand, (c) the 1989 increase in 
production caused a collapse in prices 
and an increase in bankruptcies, and (d) 
a June 1989 press report stated that one- 
half of all salmon farms in northern 
Norway were in “economic difficulties.” 
Petitioner also claims that there is no 
information on the record that any of the 
786 recipients of RDF loans ever 
received private financing without 
government backing. Petitioner 
maintains that this information justified 
a creditworthiness investigation. 
Petitioner further states that since the 
Department focused exclusively on the 
government, and not on individual firms, 
there is not sufficient information on the 
record to make a creditworthy 
determination. However, absent 
company-specific information, petitioner 
believes the record proves that the 
industry is uncreditworthy. 
Respondents argue that petitioner's 
allegation of uncreditworthiness should 
be disregarded. Petitioner never made a 
firm-specific allegation as required by 
the Department. Nor did petitioner 
provide any evidence, as required by the 
Department, of any specific firm's 
finances in the three years prior to the 
year the firm and government agreed 
upon the terms of a government loan. 
Respondents further argue that the 
Department should not initiate an 
uncreditworthy investigation because 
petitioner had eight months in which it 
could have objected to the lack of an 
uncreditworthy investigation, but failed 
= . so until its December 10, 1990 case 
rief. 


DOC Postion 


We have consistently applied a higher 
threshold showing to support 
uncreditworthy and unequityworthy 
allegations than for other subsidy 
allegations. In particular, the established 
policy of the Department is that an 
uncreditworthy allegation must be made 
on a company-specific basis. The 
allegation of uncreditworthiness must 
also be supported by documentation 
demonstrative of the allegation (see, e.g., 
Final Affirmative Countervailing Duty 
Determination; Fuel Ethanol from Brazil, 
51 FR 3361, January 27, 1986; see, also 
Groundfish, an aggregate case where we 
conducted an equityworthiness 
investigation on two specific companies 
only after petitioner provided 
documentation to support their 
allegations that those two companies 
were unequityworthy). In the current 


investigation, petitioner has neither 
made company-specific allegations nor 
provided documentary evidence that 
any specific salmon producer is 
uncreditworthy. 

Furthermore, we generally consider a 
company to be creditworthy if it 
receives comparable long-term loans 
from a commerical bank. We verified 
that one of the criteria for receiving RDF 
loans is that at least one-half of the 
recipient's total financing of the capital 
investment be made by commerical 
banks. This requirement provides nearly 
conclusive evidence, under established 
Department policy, that at the time of 
the receipt of RDF loans, the recipient 
fish farmers were creditworthy. 

The Department recognizes that 
providing company-specific 
uncreditworthy allegations and 
company-specific documentary evidence 
with respect to a large number of firms 
may be difficult. However, as noted 
above, the petitioner did not provide 
any company-specific documentary 
evidence concerning its uncreditworthy 
allegation. Moreover, the Department 
found that the evidence the petitioner 
did provide was totally inadequate for 
purposes of supporting its allegation that 
the entire Norwegian salmon industry, 
consisting of hundreds of companies, 
was uncreditworthy. Pointing to an 
increase in production of salmon 
without an increase in demand, for 
example, is hardly sufficient evidence 
for the Department to initiate a 
creditworthiness investigation with 
respect to the Norwegian salmon 
industry as a whole. Nor is a press 
report stating that one-half of all salmon 
farms in northern Norway are in 
“economic difficulties.” 

Although the Department recognizes 
that some salmon farms faced financial 
problems in 1989, the evidence on the 
record has never provided a basis upon 
which the Department could reasonably 
initiate a creditworthiness investigation 
against the entire Norwegian salmon 
industry. The evidence on the record 
shows that in 1989, by far the worst year 
for the salmon industry in the last five 
years, only 40 producers out of a total of 
1108 (less than four percent) went 
bankrupt. In previous years, the number 
was markedly lower. Moreover, the 
evidence on the record shows that the 
average rate of return on equity for the 
aquaculture industry was 12.9 percent in 
1986, 28.9 percent in 1987, and 38.8 
percent in 1988. Furthermore, the rate of 
return on total capital was 11.0 percent 
in 1986, 15.7 percent in 1987, and 15.7 
percent in 1988. (Information for 1989 
was not available at the time the 
questionnaire response was filed by the 
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Govenment of Norway.) Thus, 
information on the record indicates that 
the Norwegian salmon industry is not 
uncredi . Therefore, the 
Department has concluded that neither 
the information submitted by the 
petitioner nor other information on the 
record ever justified a creditworthiness 
investigation. 

Comment 4 


Petitioner argues that when 
calculating the benefit of preferential 
loans from the RDF and NFB, the 
Department should calculate total 
interest payments on the basis of the 
outstanding loan balance at the end of 
the year, and not on the preferential 
interest payments received. 

Respondents contest petitioner's 
suggestion that the Department focus on 
interest accruing during the period of 
investigation, rather than the interest 
paid during the review period. 

DOC Position 


It is the Department's established 
practice, when measuring the benefit 
conferred on long-term loans with a 
variable interest rate, that the benefit is 
provided at the time interest payments 
are made (see e.g., Final Affirmative 
Countervailing Duty Determination; 
Certain Stainless Steel Cooking Ware 
from the Republic of Korea, 51 FR 42867, 
November 26, 1986). This is based on the 
Department's policy of measuring a 
subsidy benefit in terms of a difference 
in cash flows. In this case, the difference 
between cash flows on the loans under 
examination and cash flows for 
comparable commercial loans (see 
Subsidies Appendix). Therefore, to 
calculate the benefit of loans provided 
by the RDF and NFB, we took the 
difference in the actual amount of 
interest paid during the review period 
and the amount that should have been 
paid using the commercial benchmark 
interest rate. 


Comment 5 


Petitioner argues that the Department 
should not assume that private banks in 
Norway charge all salmon farmers the 
same guarantee fees regardless of their 
location or financial situation. Petitioner 
also claims that there is no evidence on 
the record concerning the loan 
guarantee rates RDF recipients would 
have received from private banks in the 
absence of RDF support. Petitioner 
further asserts that the Department 
should use its export credit insurance 
methodology to calculate any benefit 
conveyed by RDF guarantees. Petitioner 
argues that essentially there is no 
difference between loan guarantee and 
export insurance programs. 


Respondents contend that the RDF 
loan guarantees are consistent with 
commercial considerations. Since the 
premiums paid for RDF and commercial 
bank guarantees are equivalent, there is 
no benefit. Furthermore, the Department 
should not use its export credit 
insurance methodology to calculate the 
benefit from loan guarantees. Applying 
this methodology would cause 
additional work for the Department and 
is unneccessary. The RDF guarantee 
program was profitable for two of the 
three years prior to 1989. Therefore, 
even if the Department used its export 
credit methodology, no benefit would be 
found. 

DOC Position 

Section 771(5)({A)(ii){1) of the Act, in 
defining one type of domestic subsidy, 
lists “the provision of * * * loan 
guarantees on terms inconsistent with 
commercial considerations.” Therefore, 
in determining whether a government 
loan guarantee program confers a 
subsidy, the Department must compare 
the terms of the government loan 
guarantee to the terms offered by 
commercial financial institutions (see, 
e.g., Live Swine at 25105). For this 
determination, we compared the 
premiums charged by RDF on its loan 
guarantees to the premiums charged by 
commercial banks in Norway. On this 
basis, we determined that the loan 
guarantees provided by the RDF were 
not countervailable. 

Contrary to petitioner’s assertion, the 
Department did not assume that private 
banks in Norway charge all salmon 
farmers the same guarantee fees 
regardless of their location or financial 
situation. Commercial bank officials told 
us that since 1986, premiums have been 
set on a customer-by-customer basis to 
reflect the risk of the applicant. They 
stated that the prime guarantee fee 
would be about 0.3 percent. They also 
reported that the premiums charged to 
the fish farming industry range from 1.5 
to two percent. The RDF charges 
premiums of two percent on all their 
loan guarantees. Because the premiums 
charged by the RDF were equal to, or 
greater than, the premiums charged by 
commercial banks, we determined that 
the loan quarantees were not 
countervailable. ~ 


Comment 6 


Respondents contend that because 93 
percent of Norway is covered by the 
RDF, it is not a region-specific program. 

Petitioner argues that the Department 
should find the RDF countervailable. 
The Department has long held that 
government subsidy programs whose 
receipt are contingent on the geographic 
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location of the applicant meet the 
specificity requirements of the 
countervailing duty law, regardless of 
the size of the targeted region. Petitioner 
adds that while 93 percent of Norway is 
covered by the RDF, only 36 percent of 
the population lives in these eligible 
areas. 


DOC Position 


In determining whether a program is 
region-specific, the Department 
considers if benefits are limited to 
enterprises or industries located in a 
specific region or regions of a country. 
At verification, RDF officials stated that 
the RDF covers 93 percent of the 
country, but only 36 percent of the 
population. The program excludes the 
largest metropolitan areas of Norway, 
thereby denying benefits from this 
program to the bulk of the country’s 
population. The Department has 
consistently held that benefits provided 
on a regional basis are, by their very 
nature, provided to a specific enterprise 
or industry or group of enterprises or 
industries (see, e.g., Groundfish at 10045, 
10066.) 


~ Comment 7 


Respondents argue that the RDF 
serves to compensate salmon producers 
for a portion of the additional costs they 
incur because of the various salmon 
regulatory programs of the Government 
of Norway. These programs include the 
prohibition of farm establishment in 
southern regions of Norway and the 
allocation of fish farm licenses to 
northern regions. Respondents claim 
these restrictions lower salmon 
production and increase production 
costs. 

Petitioner states the Department may 
not offset the total RDF subsidy amount 
by the increased cost of producing in 
remote areas, since such offsets were 
prohibited by the 1979 amendments to 
the countervailing duty law. By 
compensating producers for locating in 
remote regions, the RDF creates 
production in places it would not 
otherwise have been and grants a 
competitive advantage over other 
countries. 


DOC Position 


We verified that the purpose of the 
RDF is to maintain the pattern of 
settlement within the country by 
equalizing the income, employment and 
living conditions between the northern 
and southern regions of Norway. The 
Government of Norway’s restrictions on 
fish farm establishment in southern 
regions coincide with the RDF’s policy 
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of promoting certain regions in the 
country. 

We find no merit in respondents’ 
argument that the RDF serves to 
compensate salmon producers for a 
portion of the additional costs they incur 
as a result of the various salmon 
regulatory programs of the Government 
of Norway since the RDF was created 
before the establishment of the fish 
farming regulations. Even if one were to 
accept respondents’ argument, the RDF 
would still be countervailable. The 
Department has previously determined 
that the fact that a program is designed 
to offset the economic effects of another 
government program or policy does not 
exempt it from being considered a 
countervailable subsidy (see, Pork at 
30785). In order to be considered an 
offset which may be subtracted from the 
gross subsidy, the provisions of section 
771(6) of the Act must be met. Clearly, 
these provisions were not met here. 


Comment 8 


Respondents argue that the 
Department should not countervail the 
National Fishery Bank loans because 
the fishing industry, like agriculture, is 
not a specific enterprise or industry, or 
group of enterprises or industries. 
Respondents cite Final Negative 
Countervailing Duty Determination: 
Fresh Asparagus from Mexico, 48 FR 
21618, May 13, 1983 and Certain Fresh 
Cut Flowers from Mexico, 49 FR 15007, 
April 16, 1984 in which the Department 
regarded the agricultural sector of the 
Mexican economy to “constitute more 
than a single group of industries.” 

Petitioner rebuts respondent's claim 
that the fishing industry does not 
constitute a specific enterprise or 
industry or group of enterprises or 
industries. Petitioner cites Groundfish, 
in which the Department stated that the 
fisheries “sector” encompasses a single 
industry under the countervailing duty 
law. 


DOC Position 


In Groundfish at 10041, 10067, the 
Department determined that the fishing 
industry does constitute a specific 
enterprise or industry or group of 
enterprises or industries. The 
Department held that the fishing 
industry does not include the same 
varied and diverse range of productive 
activities as does the agricultural sector. 
Respondents have not provided us with 
a sufficient basis to cause us to 
reexamine this determination with 
respect to the Norwegian fishing 
industry. 


Comment 9 


Respondents argue that the 
Department has consistently determined 
that loans to enterprises which 
consequently go bankrupt or have 
entered bankruptcy proceedings cannot 
constitute a countervailable benefit. 
(See Final Affirmative Countervailing 
Duty Determinations; Certain Textile 
Mill Products and Apparel from 
Columbia, 52 FR 13273, April 27, 1987 
and Final Affirmative Countervailing 
Duty Determinations; Certain Stainless 
Steel Products from Spain, 47 FR 51453, 
November 15, 1982.) In the present 
investigation, several recipients of RDF 
benefits are in the middle of bankruptcy 
proceedings or have gone bankrupt. 
Consistent with its past practice, the 
Department should subtract RDF 
benefits to bankrupt farms from its 
subsidy calculations. 


DOC Position 


In the cases cited by respondents, the 
Department determined that the 
suspension of loan payments for firms in 
receivership was a normal commercial 
banking practice in the respective 
country. Similiarily, we found that the 
deferral of loan payments for companies 
facing financial difficulties and the write 
off of loans to bankrupt companies by 
the RDF and NFB to be a normal 
commercial banking practice in Norway. 
Therefore, we found the deferral of loan 
payments and the write off of loans by 
the RDF and NFB not to be 
countervailable. 

Respondents also provided the 
Department with the amount of grants 
provided to bankrupt salmon producers. 
However, there is no sales information 
on the record for the same bankrupt 
companies. Since the bankrupt 
companies’ sales are included in the 
denominator, and cannot be adjusted 
for, we cannot deduct the grants those 
companies received from the 
calculations without distorting the 
calculated subsidy rate. We excluded 
the benefit of the loan deferrals and 
written-off loans from our calculations 
even though we do not have the sales 
value of the bankrupt companies since 
we have determined that these actions 
are consistent with commercial 
considerations. Grants, if specific, are 
always countervailable. Normally, we 
would not countervail grants which had 
been provided to bankrupt companies. 
Here, however, we have maintained in 
our calculations the grants provided to 
bankrupt companies because, as 
explained above, we cannot adjust for 
the sales value of these companies. 


Comment 10 


Respondents argue that written-off 
loans should not be treated as grants in 
the final determination. They state that 
when the RDF and NFB write off loans 
to bankrupt firms, they follow the same 
practice as commercial banks. 

Petitioner argues that the 
“commercial” nature of the write-offs is 
actually irrelevant because the 
Department should be looking at the 
benefit bestowed on the buyer of the 
bankrupt company’s assets. By selling 
these assets, the Government of Norway 
is providing a grant to the asset buyer in 
the amount of the written-off loan. 
Petitioner cites section 771(5)(A)({ii)(3) of 
the Act which describes “the grant of 
funds or forgiveness of debt to cover 
operating losses sustained by a specific 
industry” as a countervailable subsidy. 
Petitioner maintains that by allowing 
farmers to purchase the assets of 
bankrupt farms at “distress prices”, the 
Government of Norway is providing 
subsidies as defined by the Act. The 
RDF’s provision of cheap loans to 
salmon farmers has resulted in the 
creation of production capacity that 
would not otherwise exist. Moreover, 
farmers are able to further increase their 
capacity, according to petitioner, by 
purchasing the assets of bankrupt 
farmers. 


DOC Position 


To determine whether the actions of a 
government bank or government agency 
with lending authority provides 
countervailable benefits, we are 
directed by the statute to determine 
whether that government entity acts in a 
manner inconsistent with commercial 
considerations. During our period of 
investigation, the RDF and the NFB had 
outstanding loans to companies which 
subsequently went bankrupt. We 
verified that the RDF and the NFB 
attempted to recover their losses by 
selling the assets of bankrupt 
companies. Those losses which could 
not be recovered in this procedure were 
written off. We found that the RDF and 
the NFB followed the same procedures 
as commercial banks in writting off 
loans to bankrupt companies which are 
specified in the Debt Negotiation and 
Bankruptcy Act. Since the RDF and NFB 
acted in a manner consistent with 
commercial considerations in this 
matter, we found that their write off of 
loans did not confer a countervailable 
benefit. 


Comment 11 


Respondents argue that the 
Department erred in using the tax rate of 
50.8 percent in its calculations of 
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benefits from the Regional Capital Tax 
Incentive and Advance Depreciation of 
Business Assets ms. The 
Department should have used the 
national income tax rate for joint stock 
companies, 27.8 percent. The 50.8 
percent rate includes municipal and 
county income taxes. Exemptions from 
these taxes are not region-specific, and 
therefore, not countervailable. 

Petitioner contends that the 
Department was correct in using the 
corporate income tax rate of 50.8 
percent in calculating the Regional 
Capital Tax Incentive and the Advance 
Depreciation of Business Assets 
Programs. 
DOC Position 

The Department believes that it is 
proper to include the municipal and 
county income tax rates in the tax rate 
used to calculate the tax benefit under 
the two programs at issue. These taxes 
are levied and collected by the 
Government of Norway. The effect of 
both the Regional Capital Tax Incentive 
and Advance Depreciation of Business 
Assets Programs is to lower the taxable 
income used for purposes of calculating 
municipal and county income taxes. 
Therefore, these programs lower the 
amount of municipal and county income 
taxes actually paid, and thus provide a 
countervailable benefit. Additionally, 
nowhere on the record does it state that 
only national income taxes are reduced 
under the Regional Capital Tax 
Incentive and Advance Depreciation of 
Business Asset Programs. 


Comment 12 


Respondents claim that because 
payroll taxes are deductible, the 
reduction of payroll taxes leads to an 
increase in future taxable income and 
profit taxes. Therefore, the Department 
should take account of this tax effect in 
its subsidy calculations. 


DOC Position 


We are not adjusting for any tax 
liability caused by the reduction of 
payroll taxes because of the speculative 
nature of any such adjustment. We have 
taken the same approach in other cases 
involving secondary tax effects (see, 
e.g., Groundfish at 10066). 


Comment 13 


Respondents contend the Department 
should use the value of salmon produced 
in 1989, NOK 3, 598,077,000, rather than 
the amount of NOK 3,440,793,000 
reported in the annual report of the 
Fishfarmers’ Sales Organization (FOS). 

Petitioner argues that the Department 
should use the value of salmon produced 
in 1989 it verified at FOS. 


DOC Position 


At verification, FOS explained that 
NOK 3,440,783,000, the amount listed in 
the FOS 1989 Annual Report, is the “first 
hand” value of salmon sales in 1989 (the 
first hand value is the sales value 
between the producer and the exporter). 
They stated that this amount does not 
include the value of the fish when the 
farmer is also the buyer/exporter. In 
checking the FOS database of sales in 
1989, we found the value of sales of 
NOK 3,598,077,000.. Officials explained 
that the difference between these figures 
is due to the manner in which data is 
organized. It is the Department's 
practice to tie information in the 
response to published financial 
statements. Since we were unable te tie 
the amount of NOK 3,598,000,000 from 
the data base to any source documents, 
we are using NOK 3,440,793,000 as the 
first hand value of salmon sales in 1989. 

Since we calculated the subsidy rate 
and the duty deposit rate on a per 
kilogram basis, the only relevancy of the 
sales value is in determining whether 
we must allocate RDF grants provided 
to the salmon industry in 1989 or 
expense them in the year of receipt. 
Since the sum of RDF grants provided 
during the review period is greater than 
0.5 percent using either sales values, 
using one number as opposed to the 
other has no effect on our calculations. 


Comment 14 


Respondents contend that since the 
smolt and salmon farmers are 
“upstream” from salmon processors and 
exporters, the subsidies provided to 
smolt and salmon farmers should be 
treated as upstream subsidies within the 
meaning of section 771A of the Act. 
They argue that most of the assistance 
provided to the salmon industry is 
provided to the smolt producing sector 
which has little incentive to pass any 
benefits forward. Likewise, assistance 
provided to salmon farmers would not 
be passed forward to exporters. 
Therefore, under an upstream subsidy 
analysis, there would be two stages of 
“pass-through” required before any 
competitive benefit could be conferred 
on exports. 

Petitioner disagrees with respondents’ 
upstream subsidy claim. Petitioner 
argues that throughout the investigation 
respondents have argued that smolt and 
salmon farmers and exporters all 
constitute the salmon industry. 
Furthermore, a smolt is defined as a 
young salmon, and cannot be construed 
an “input” in terms of section 771A of 
the Act. 


DOC Position 


Section 771A of the Act does not 
apply to this investigation. The upstream 
subsidy provision only refers to input 
products. A smolt which is a young 
salmon is not an input into an adult 
salmon. It is the same salmon only at an 
earlier stage of development. With 
respect to the sale of salmon by 
Norwegian salmon farmers to 
Norwegian salmon exporters, we 
consider the sale of salmon to a third 
party for export to the United States 
analogous to the sale of merchandise 
through a trading company. In such 
instances, we have determined that the 
subsidies conferred upon the production 
of the product remain with that product 
when sold through a trading company 
(see, e.g., Final Affirmative 
Countervailing Duty Determination; Oil 
Country Tubular Goods from Korea, 49 
FR 46776, November 28, 1984). 
Furthermore, our treatment of subsidies 
conferred upon the salmon industry is 
consistent with our treatment of the 
subsidies conferred upon the Canadian 
groundfish industry (see, Groundfish). 


Comment 15 


The Government of Norway states 
that the administration of the RDF is in 
conformity with international 
obligations under the General 
Agreement on Tariffs and Trade 
(GATT), including the Subsidies Code. It 
states that action to countervail such 
programs should therefore not have 
been initiated. The Government of 
Norway also states that the imposition 
of both a countervailing duty and a 
antidumping duty concerning the same 


product is highly questionable under the 
GATT. 


DOC Position 


Our determination that the RDF is 
countervailable because it provides 
benefits only to companies located in 
specific regions of Norway is entirely 
consistent with U.S. obligations under 
the GATT and the GATT Subsidies 
Code. GATT Article VI:3 clearly states 
that “[t]he term “countervailing duty” - 
shall be understood to mean a special 
duty levied for the purpose of offsetting 
any bounty or subsidy bestowed, 
directly or indirectly, upon the 
manufacture, production or export of 
any merchandise.” Article 2:1 of the 
Subsidies Code indicates that “[a}n 
investigation to determine the existence, 
degree and effect of any alleged subsidy 
shall normally be initiated upon a 
written request by or on behalf of the 
industry affected,” and that the request 
shall include “sufficient evidence of the 
existence of * * * a subsidy * * *”. 
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Article 4:2 of the Code further stipulates 
that “[nJo countervailing duty shall be 
levied on any imported product in 
excess of the amount of the subsidy 
found to exist,* * *” (emphases added). 
As these citations illustrate, neither 
article VI nor the Subsidies Code 
qualifies that only certain kinds of 
subsidies may be countervailed. If 
anything, the comprehensive wording of 
article VI:3 affirms the notion that any 
subsidy is potentially countervailable, 
and there is nothing in the Code to 
suggest that another interpretation is 
appropriate. 

We also disagree with the 
Government of Norway's contention 
that the imposition of both a 
countervailing duty and an antidumping 
duty on the same product is 
questionable under the GATT. 
Antidumping duties and countervailing 
duties offset different kinds of unfair 

- trade practices. The reference in GATT 
article VI:5 that “no product * * * shall 
be subject to both antidumping and 
countervailing duties to compensate for 
the same situation of dumping or export 
subsidization” is merely recognition that 
one form of unfair trade practice 
(government subsidization of exports) 
can in and of itself permit another unfair 
trade practice (injurious price 
discrimination) to occur. 

U.S. practice takes full account of this 
phenomenon, in accordance with our 
obligations under the General 
Agreement. When the Department 
conducts concurrent antidumping and 
countervailing duty investigations of the 
same product, any antidumping cash 
deposit is adjusted to reflect the amount 
of export subsidies found in the 
companion countervailing duty 
investigation. 

Verification 

In accordance with section 776(b) of 
the Act, we verified the information 
used in our final determination. 
We followed standard verification 
procedures, including meeting with 

’ government officials, examination of 
relevant accounting records, and 
examination of original source 
documents. Our verification results are 
outlined in detail in the public version of 
the verification report, which is on file in 
the Central Records Unit (room B-099) 
of the Main Commerce Building. 
Suspension of Liquidation 

In accordance with our preliminary 
affirmative countervailing duty 

determination published on June 29, 

1990, we directed the U.S. Customs 

Service to suspend liquidation on the 

products under investigation and to 
require a cash deposit or bond be posted 


equal to the duty deposit rate. This final 
countervailing duty determination was. 
extended to coincide with the final 
antidumping duty determination on the 
same product from Norway, pursuant to 
section 606 of the Trade and Tariff Act 
of 1984 (section 705(a)(1) of the Act). 

Under article 5, paragraph 3 of the 
Subsidies Code, provisional measures 
cannot be imposed for more than 120 
days without final affirmative 
determinations of subsidization and 
injury. Therefore, we instructed the U.S. 
Customs Service to discountinue the 
suspension of liquidation on the subject 
merchandize entered on or after October 
28, 1990, but to continue the suspension 
of liquidation of all entries, or 
withdrawals from warehouse, for 
consumption of the subject merchandise 
entered between June 29, 1990, and 
October 27, 1990. We will reinstate 
suspension of liquidation under section 
703(d) of the Act, if the International 
Trade Commission (ITC) issues a final 
affirmative injury determination, and 
will require a cash deposit on all entries 
of the subject merchandise equal to 
NOK 0.71 per kilogram. 


ITC Notification 


In accordance with section 705(d) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all non- 
privileged and non-proprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided the ITC confirms that it will 
not disclose such information, either 
publicly or under an administrative 
protective order, without the written 
consent of the Deputy Assistant 
Secretary for Investigations, Import 
Administration. 

If the ITC determines that material 
injury, or the threat of material injury, 
does not exist, this proceeding will be 
terminated and all estimated duties 
deposited or securities posted as a result 
of the suspension of liquidation will be 
refunded or cancelled. If, however, the 
ITC determines that such injury does 
exist, we will issue a countervailing 
duty order, directing Customs officers to 
assess countervailing duties on all 
entries of fresh and chilled Atlantic 
salmon from Norway entered, or 
withdrawn from warehouse, for 
consumption, as described in the 
“Suspension of Liquidation” section of 
this notice. 

This determination is published 
pursuant to section 705{d) of the Act (19 
U.S.C. 1671d(d)). 


Dated: February 15, 1991. 
Eric I. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 91-4393 Filed 2-22-91; 8:45 am] 
BILLING CODE 3510-DS-m 


National Oceanic and Atmospheric 
Administration 


Final Approval of Amendment No. 1 to 
the Oregon Coastal Management 
Program 


AGENCY: National Oceanic and 
Atmospheric Administration, National 
Ocean Service, Office of Ocean and 
Coastal Resource Management, 
Commerce, 


ACTION: Approval of amendment to the 
Oregon Coastal Management Program. 


LOCATION: Oregon. 


SUMMARY: The Office of the Ocean and 
Coastal Resource Management (OCRM), 
National Ocean Service, National 
Oceanic and Atmospheric 
Administration (NOAA) received a 
request from the State of Oregon to 
incorporate Oregon House Bill 3396 (HB 
3396) into the federally-approved 
Oregon Coastal Management Program 
(OCMP). The State’s request was made 
pursuant to section 306(g) of the Coastal 
Zone Management Act of 1972, as 
amended (CZMA), 16 U.S.C. 1455(g) and 
the regulations implementing the CAMA 
at 15 CFR 923.81. 


HB 3396 amends portions of several 
state statutes: Land Use Planning (ORS 
197); Forest Practices (ORS 527); and 
Forest Fire Protection (ORS 477), and 
aims to simplify forest management by 
making one agency—the Board of 
Forestry (BOF)—responsible for the 
regulation of forest practices on all 
forest lands in Oregon. Briefly, HB 3396: 
(1) Establishes a policy “encouraging 
economically efficient forestry practices 
that assure the continuous growing and 
harvesting of trees and the maintenance 
of forest land;” (2) establishes a new 
seven-member Board of Forestry 
appointed by the Governor and 
confirmed by the Senate; (3) establishes 
a three-member Forest Trust Land 
Advisory Committee to advise the BOF 
and State Forester on matters involving 
country forest land management 
responsibility; (4) exempts forest 
practices from compliance with the 
Statewide Planning Goals and 
compatibility with Local Comprehensive 
Plans; (5) exempts the forest practices 
statutes and rules administered by the 
Department of Forestry from State 
Agency Certification by the Land 





Conservation and Development 
Commission (LCDC); (6) requires written 
plans for operations within 100 feet of 
Class I streams unless waived by the 
Board of Forestry or written 300 feet of 
resource sites in specified inventories; 
(7) requires the BOF to adopt rules to 
assure continuous growing and 
harvesting of forest trees and generally 
provide for specified natural resource 
protection; and, (8) prescribes civil 
penalties and an appeals process. 
Notice is hereby given that the 
Director of OCRM has reviewed the 
amendment request and has made a 
determination that the OCMP as 
amended by HB 3396 will still constitute 
an approvable program and that the 
procedural requirements of section 
306(g) of the CZMA have been met. 
Notice of intent to approve the 
amendment was published in the 
Federal Register on Wednesday, 
December 26, 1990, and interested 
parties had until January 26, 1991 to 
comment on the proposed changes. The 
proposed amendments along with the 
Preliminary Findings of Approvability 
were distributed to Federal agencies and 
other interested parties. No comments 
were received on the proposed action. 
The Final Findings of Approvability 
have been approved bvy the Director of 
OCRM. The Federal consistency 
provisions of section 307 of the CZMA, 
16 U.S.C. 1456, shall apply to HB 3396 on 
the date that the State publishes notice 
of this approval. 
FOR FURTHER INFORMATION CONTACT: 
James Burgess, Chief, Coastal Programs 
Division, Office of Ocean and Coastal 
Resource Management, 1825 
Connecticut Avenue, NW., Washington, 
DC 20235, (202) 673-5158. 
Federal Domestic Assistance Catalog 11.419 


Coastal Zone Management Program 
Administration. 

Dated: February 14, 1991. 
Virginia K. Tippie, 
Assistant Administrator for Ocean Services 
and Coastal Zone Management. 
[FR Doc. 91-4338 Filed 2-22-91; 8:45 am] 
BILLING CODE 3510-08-M 


Taking of Ringed Seals Incidental to 
On-ice Seismic Activities 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice. 


Notice is being given that on February 
6, 1991, NMFS issued a Letter of 
Authorization under the authority of 
section 101(a)(5) of the Marine Mammal 
Protection Act and 50 CFR part 228, 
subpart B—Taking of Ringed Seals 
Incidental to On-Ice Seismic Activities 


to BP Exploration Inc., 900 East Benson 
Boulevard, Anchorage, Alaska, 99519- 
6612. 

The Letter of Authorization is valid 
for 1991 and is subject to the provisions 
of the MMPA and the regulations 
governing small takes of marine 
mammals incidental to specified 
activities (50 CFR part 228, subparts A 
and B). 

Issuance of the letter is based on a 
finding by NMFS that the total taking 
will have a negligible impact on the 
ringed seal species or stocks and will 
not have an unmitigable adverse impact 
on the availability of the species or 
stock for subsistence use by Alaska 
natives. 

The Letter of Authorization is 
available for review in the following 
offices: Office of Protected Resources, 
NMFS, 1335 East-West Highway, Silver 
Spring, MD 20910 and Western Alaska 
Field Office, NMFS, 701 C Street, 
Anchorage, Alaska, 99513. 


Dated: February 6, 1991. 
Nancy Foster, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 91-4299 Filed 2-22-91; 8:45 am] 
BILLING CODE 3510-22-M 


National Marine Fisheries Service; 
Endangered Species; issuance of 
Permit; Steve W. Ross and Mary L. 
Moser (P423A) 


On September 27, 1990, Notice was 
published in the Federal Register (55 FR 
39499) that an application had been filed 
with the National Marine Fisheries 
Service by Steve W. Ross and Mary L. 
Moser, BSEP Biology Laboratory, Box 
10429, Southport, North Carolina 28461 
for a permit to take shortnose sturgeon 
(Acipenser brevirostrum) for scientific 
purposes. 

Notice is hereby given that on 
February 15, 1991, and as authorized by 
the provisions of the Endangered 
Species Act of 1973 (16 U.S.C. 1531- 
1543), the National Marine Fisheries 
Service issued a Scientific Research 
Permit for the above taking subject to 
certain conditions set forth therein. 

Issuance of this Permit, as required by 
the Endangered Species Act of 1973, is 
based on the finding that such Permit: 
(1) Was applied for in good faith; (2) will 
not operate to the disadvantage of the 
endangered species which is the subject 
of this Permit; and (3) will be consistent 
with the purposes and policies set forth 
in section 2 of the Endangered Species 
Act. 

The Permit is available for review by 
appointment in the following offices: 
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Office of Protected Resources, National 
Marine Fisheries Service, 1335 East- 
West Highway, room 7324, Silver 
Spring, Maryland 20910 (301/427- 
2289); 

Director, Southeast Region, National 
Marine Fisheries Service, NOAA, 9450 
Koger Boulevard, St. Petersburg, 
Florida 33702 (813/893-3141); and 

Director, Northeast Region, National 
Marine Fisheries Service, NOAA, One 
Blackburn Drive, Gloucester, 
Massachusetts 01930 (508/281-9200). 


Dated: February 15, 1991. 
Nancy Foster, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 91-4300 Filed 2-22-91; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjustment of Import Limits for 
Certain Cotton, Man-Made Fiber, Silk 
Biend and Other Vegetable Fiber 
Textiles and Textile Products 
Produced or Manufactured in Sri 
Lanka 


February 19, 1991. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 


EFFECTIVE DATE: February 26, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Kim-Bang Nguyen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 343-6580. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 
SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; Section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


The current limits for certain 
categories are being adjusted, variously, 
for swing, carryover and carryforward. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 
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December 10, 1990). Also see 55 FR 
2561, eres on June 25, 1990. 
tter to the Commissioner of 

Ousmmaas and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements, 
Committee for the Implementation of Textile 
Agreements 
February 19, 1991 
Commissioner of Customs, 
Department of the Treasury, Washington, DC 

20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to _ 
you on June 19, 1990 by the Chairman, 
Committee for the Implementation of Textile 


Agreements. That directive concerns imports © 


into the United States of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber apparel] products, produced or 
manufactured in Sri Lanka and exported 
during the twelve-month period which began 
on July 1, 1990 and extends through June 30, 
1991. 

Effective on February 26, 1991 the directive 
of June 19, 1990 is amended to adjust the 
limits for the following categories, under the 
terms of the current bilateral agreement 
between the Governments of the United 
States and Sri Lanka: 


Adjusted 12-month limit * 


1,881,805 dozen pairs. 
239,727 dozen. 
893,262 dozen of which not 
more than 744,385 dozen 
shail be in Categories 338- 
$/339-S.2 
678,755 dozen of which not 
more than 230,086 dozen 
shall be in Category 340-Y. 
612,323 dozen of which not 
more than 259,445 dozen 
shall be in Category 341-Y.* 
342/642/842..........., 384,548 dozen. 
347/348/847............ 931,968 dozen of which not 
more than 588,947 dozen 
shall be in Categories 347- 


351/651........ 


© Tes eis hanes aot nnee rains ee coceagt 7 
any imports exported after June 30, : 

"~tCa 338-S: only 

e108 22. 6105.10.0010, 

6105.90.3010, 6109.10.0027, 

6110.20.2040, 6110.20.2065, 

ra and 6114.20.0005; Category 

only HTS numbers 6104.22.0060, 610429.2046, 


6106.10.0010, 
6106.90.3010, 
6110.20.2045, 


3 Ca 


6205.20.2015, 


6106.10.0030, 
6109.10.0070, 
6110.20.2075, 
6112.11.0040, 6114.20.0010 and 6117.90.0022. 


340-Y; 


6205.20.20: 


6205.20.2020 and 6205.20.2060.. 
4 341-Y: only 


6211.20.1550, 


6217.90.0050; 


® Cat 


6103.42.2025, 
6104.69.3010, 


6203.42.2010, 


347-T: 


Ca 


6103.19.40; 

6103.42.1040, 
6113.00.0035, 
6203.22.3020, 
6203.42.4015, 
6203.42.4045, 


6106.90.2010, 
6110.20.1030, 
6110.90.0070, 


numbers 
6205.20.2046, 


HTS numbers 
, 6206.30.3010 and ea 


numbers 
6103.22.0030, 
6103.49.3010, 
6203.19.1020, 
6203.42.4005, 
6203.42.4025, 
6203.49. 3020, 


6211.20.1520, 6211.20.3010 and 
numbers 


348-T: only HTS 


104.19.2030, 
6104.62.2010, 


6104.22.0040, 
6104.62.2025, 
6113.00.0040, 
6204.19.3030, 
6204.62.3000, 
6204.62.4020, 
6204.62.4050, 
6210.50.2030, 


204.69.9010, 
6211.20.6010, 6211.42.0030 and 


HTS 


numbers 
6104.62.1020, 
6114.20. 0052, 
6204.62.2010, 


6211.32.0010, 6211 32.0025 and 6211 42.0010; Cat- 
egory 659-C: only HTS numbers 6103.23. 0055, 
6103.43.2020, 6103.49.2000, 6103.49.3038, 
6104.63.1020, 6104.69.1000, 6104.69.3014, 
6114.30.3040, 6114.30.3050, 6203.43.2010, 
6203.43.2090, 6203.49.1010, 6203.49.1090, 
6204.63.1510, 6204.69.1010, 6210.10.4015, 
6211.33.0010, 6211.33.0017 and 6211.43.0010. 

7 Cat 369-D: only HTS numbers 
6302.60.0010, 6302.91.0005 and 6302.91.0045. 
one Sa 369-S: only HTS number 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements, 
[FR Doc. 91-4325 Filed 2-22-91; 8:45 am] 
BILLING CODE 3510-DR-M 


Adjustment of an import Limit for 
Certain Wool Textile Products 
Produced or Manufactured in Uruguay 


February 19, 1991. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs increasing a 
limit. 


EFFECTIVE DATE: February 26, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, International Trade 
Specialist, Office of textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of this limit, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-5810. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 


SUPPLEMENTARY INFORMATION: 
Authority: Executive Order 11651 of Mach 
3, 1972, as amended; Section 204 of the 


Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


The current limit for Category 410 is 
being increased for carryover. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 
December 10, 1990). Also see 55 FR 
25356, published on June 21, 1990. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 


Dated: February 19, 1991. 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 

Agreements 

February 19, 1991. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on June 18, 1990. That directive concerns 
imports into the United States of certain 
cotton and wool textile products, produced or 
manufactured in Uruguay and exported 
during the twelve-month period which began 
on July 1, 1990 and extends through June 30, 
1991. 

Effective on February 26, 1991, the directive 
of June 18, 1990 is being amended to increase 
the current limit for Category 410, as 
provided under the terms of the current 
bilateral agreement between the 
Governments of the United States and 
Uruguay. 


Adjusted 12= month limit * 


2,952,754 square meters of 
which not more than 
1,520,080 square meters 
shall be in Category 410-A? 
and not more than 2,449,017 


any imports exported 


511111 3800, 311 1.11.7080, 


5111.11.7060, 


5111.19.2000, 
5111.19.6060, 
5111.30.9000, 
5212.11.1010, 
5212.14.1010, 
5212.22.1010, 
5212.25.1010, 
5407.82.0510, 
5408.31.0510, 
5408.34.0510, 


5111.19.6020, 
5111.19.6080, 
5111.90.3000, 
5212.12.1010, 
5212.15.1010, 
5212.23.1010, 
5311.00.2000, 
5407.93.0510, 
5408.32.0510, 
5515.13.0510, 


5111.19.6040, 
51141.20.9000, 
5111.90.9000, 
§212.13.1010, 
5212.21.1010, 
5212.24.1010, 
5407.91.051C, 
5407.94.0510, 
5408.33.0510, 
5515.22.0510, 





7680 


5515.92.0510, _ 5516.31.0510 
§516.33.0510, 6516.34.0510, and 6301.20.0020. 


5007.10. 5007.90. ; 
§112.19.9010, 
§112.19.9040, 
§112.30.3000, 
5112.90.9010, 
§212.12.1020, 
5212.15.1020, 


5515.22.0520, §515. 
ete. 32.0520, 5516.33. 0520, an and 5516.34.0520. 


The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553({a)(1). 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 91-4326 Filed 2-22-91; 8:45 am] 
BILLING CODE 3610-DR-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED. 


Procurement List Proposed Addition 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: .Proposed addition to 
procurement list. 


SUMMARY: The Committee has received 


proposals to add to the Procurement List 
a service to be provided by workshops 
for the blind or other severely 
handicapped. 

COMMENTS MUST BE RECEIVED ON OR 
BEFORE: March 27, 1991. 

aADoRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2) and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed action. 

If the committee approves the 
proposed addition, all entities of the 
Federal Government will be required to 
procure the service listed below from 
workshops for the blind or other 
severely handicapped. 

It is proposed to add the following 
service to the Procurement List: 
Janitorial /Custodial, Pentagon, 

Washington, DC, for the following 

areas: 


§516.32.0510, 


Public Restrooms 
Stairways 
Freight Elevators 
Escalators 
Parking Lots 
Ramps 
Driveways 
Moats 
Arcades 
Courts 
Entrances including landings, steps 
and sidewalks adjacent to 
entrances 
Beverly L. Milkman, 
Executive Director. 
[FR Doc. 91-4461 Filed 2-22-91; 8:45 am] 
BILLING CODE 6820-33-M 


DEPARTMENT OF DEFENSE 
Department of the Navy 


CNO Executive Panel Advisory 
Committee; Closed Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Technology 
Surprise Task Force will meet March 14, 
1991 from 9 a.m. to 5 p.m., at 4401 Ford 
Avenue, Alexandria, Virginia. This 
session will be closed to the public. 

The purpose of this meeting is to 
discuss the possibility of unexpected 
technological breakthroughs that vastly 
change warfighting capabilities. The 
entire agenda of the meeting will consist 
of discussions of key issues regarding 
the potential for unexpected technology 
breakthroughs that could have an acute 
impact on naval and other military 
forces. These matters constitute 
classified information that is specifically 
authorized by Executive Order to be 
kept secret in the interest of national 
defense and are, in fact, properly 
classified pursuant to such Executive 
Order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c)(1) of 
title 5, United States Code. 

For further information concerning 
this meeting, contact: Judith A. Holden, 
Executive Secretary to the Executive 
Panel, 4401 Ford Avenue, room 601, 
Alexandria, Virginia 22302-0268, phone 
(703) 756-1205. 

Dated: February 13, 1991. 

Wayne T. Baucino, 

Lieutenant, JAGC, USNR, Alternate Federal 
Register Liaision Officer. 

[FR Doc. 91-4286 Filed 2-22-91; 8:45 am] 
BILLING CODE 3810-AE-M 
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DEFENSE NUCLEAR FACILITIES 
SAFETY BOARD 


Resolution of Potential Conflict of 
Interest 


The Defense Nuclear Facilities Safety 
Board (Board) has recognized a 
potential conflict of interest situation 
with its contractor, AMPARO 
Corporation (AMPARO). 

The Board recently awarded a 
contract to AMPARO for the provision 
of technical assistance in the review of 
safety of plutonium handling operations 
at the Department of Energy's (DOE) 
Rocky Flats facility. Principal emphasis 
will be placed on the analysis of design 
basis accidents and their results, 
evaluated in terms of the possibility of 
accidents at the plant. The Board 
recognized that one of the individuals 
proposed by AMPARO, Dr. William R. 
Stratton, has a current relationship with 
a DOE contractor. However, based on a 
comprehensive review of this 
relationship, the Board determined that 
no actual or potential conflict of interest 
would arise for the following reason. 

Dr. Stratton is a member of the 
Westinghouse Government Operations 
Nuclear Safety and Environmental 
Oversight Committee. As Westinghouse 
is a major DOE contractor for its nuclear 
weapons program, the potential for 
conflict was considered by the Board. 
However, it was determined that no 
conflict existed since Westinghouse has 
no direct or indirect relationship with 
the Rocky Flats facility or the work Dr. 
Stratton will be engaged in for the 
Board. 

Therefore, while Dr. Stratton’s 
relationship with DOE may appear to 
conflict with his performance under a 
Board contract, the Board has concluded 
that no conflict of interest exists 
because there is no nexus between Dr. 
Stratton’s work for the Board at Rocky 
Flats and his other professional 
activities discussed above. Additionally, 
the Board determined that Dr. Stratton’s 
participation on this project is essential 
due to his unique competence and 
expertise in this field and his former 
experience with DOE and the Atomic 
Energy Commission's Advisory 
Committee on Reactor Safeguards. 


Dated: February 19, 1991. 
Robert M. Andersen, 
General Counsel. 
[FR Doc. 91-4311 Filed 2-22-91; 8:45 amj 
BILLING CODE 6820-KD-M 
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The Defense Nuclear Facilities Safety 
Board (Board) has identified and 
resolved potential conflicts of interest 
situations with its contractor, Paul C. 
Rizzo Associates, Inc. (Rizzo). 

Rizzo is presently under contract to 
the Board for the provision of technical 
support services in areas of seismic, 
structural and systems engineering. 
Through the issuance of individual task 
orders, Rizzo performs reviews and 
analyses for various Department of 
Energy (DOE) defense nuclear facilities. 
In November, 1990, Rizzo informed the 
Board that it had been offered a contract 
from DOE (Argonne National 
Laboratory) to conduct a research effort 
related to high resolution shear wave 
seismic reflection surveying. The work 
involves generic geophysical research 
unrelated to any specific DOE problem 
or to any facility or problem Rizzo is 
currently involved in for the Board. 
However, as Rizzo will be working for 
both the Board and a DOE contractor 
concurrently, and the Board has 
oversight responsibility over DOE’s 
defense nuclear facilities, there is 
concern of an appearance of a conflict 
of interest. 

The Board has also learned that Rizzo 
is currently under contract to Argonne 
National Laboratory for an effort 
entitled, New Production Reactor (NPR) 
Seismic Isolation Design study. This 
work involved a preliminary design 
study on various types of isolation 
systems for the Heavy Water Reactor at 
Savannah River and the Modular High- 
Temperature Gas-Cooled Reactor at 
Idaho National Engineering Laboratory 
to achieve continuity of tritium 
production at high earthquake levels. As 
the Board has begun review work on the 
plans for the NPR, this also presented a 
potential conflict of interest situation. 

Following a comprehensive review of 
both of these issues, the Board and 
Rizzo agreed that specific measures 
would be initiated to avoid conflicts of 
interest. First, regarding the shear wave 
seismic reflection research, Rizzo will 
place a complete partition between its 
employees working on the Board’s 
contract and those associated with the 
DOE effort. The employees will not 
participate together in the work, nor will 
they participate in any meetings 
involving either the technical or 
business aspects of the work. The sole 
responsibility for the technical and 
business aspects of the DOE and Board 
work will be assigned to two individuals 
within the organization that will act 
independently. Second, while the Board 
bas initiated effort on the NPR project, 


no work has been assigned to Rizzo. 
Consequently, no conflict of interest 
exists. 

Based on these facts, the Board 
believes that no actual conflicts of 
interest exist between Rizzo’s DOE and 
Board projects. Further, the Board is 
satisfied that the measures initiated by 
Rizzo regarding its internal operations 
will assure that conflicts of interest will 
be successfully avoided. 

Dated: February 19, 1991. 

Robert M. Andersen, 

General Counsel. 

[FR Doc. 91-4310 Filed 2-22-91; 8:45 am] 
BILLING CODE 6820-KD-M 


DEPARTMENT OF ENERGY 
Bonneville Power Administration 


Yakima Basin Fish Passage Project— 
Phase Il; Floodplain Action 

AGENCY: Bonneville Power 
Administration (BPA), DOE. 

ACTION: Notice of proposal to construct, 
upgrade, and retrofit fish screens within 


floodplains of the Yakima River Basin. 


SUMMARY: BPA proposes to construct, 
upgrade, or retrofit juvenile fish 
protection facilities at up to 66 irrigation 
diversions within the Yakima River 
Basin. The diversions are located along 
the mainstem and several tributaries of 
the Yakima River. All but 3 of the 66 
diversions under consideration have 
existing screens and juvenile fish 
bypass facilities. In many instances the 
screens, fish bypass systems, and water 
control structures are rundown or are 
not operating properly. They also do not 
meet today’s biological criteria for 
protecting fish passage. Due to the 
nature of the proposal, some activities 
may be located within the 100-year 
floodplain. 

FOR FURTHER INFORMATION CONTACT: 
Roy B. Fox, Coordination and Review 
Manager, Bonneville Power 
Administration, P.O. Box 3621-PG, 
Portland, Oregon 97208; (503) 230-4261. 
Maps and additional information are 
available from the Yakima Project 
Manager, Tom Clune, P.O. Box 2685, 
Yakima, Washington 98907; (509) 575- 
5805. 

SUPPLEMENTARY INFORMATION: The 
Yakima River system has excellent 
potential for enhancing anadromous fish 
runs. The Northwest Power Pl 

Council (Council) adopted the Columbia 
River Basin Fish and Wildlife Program 
on November 15, 1982. The purpose of 
the Program is to work toward 
rebuilding fish and wildlife populations 


7691 


harmed by the development and 
operation of the Federal Columbia River 
Power System. 

One of the 66 sites considered for 
inclusion in the Phase II fish screening 
program, 40 are located in Yakima 
County, 25 in Kittitas County, and 1 in 
Benton County. Three screen sites are 
on Snoqualmie National Forest lands, 
five are on the Yakima Indian 
Reservation, and one is located in 
Eschback Park, which is operated by 
Yakima County. The other 57 sites are 
on privately owned properties or lands 
withdrawn by Reclamation for irrigation 
project purposes. Some of the bypass 
structures which consist of underground 
pipes that return juvenile fish back to 
the river from the irrigation canals will 
be located within the floodplain. 
Construction, retrofitting, and upgrading 
of these facilities will begin in 1991. 


DOCUMENTS AVAILABLE: An 
Environmental Assessment (EA) on the 
project is being finalized. A draft of the 
EA was distributed for public review in 
October and November 1990. The EA 
will include a floodplain assessment, an 
evaluation of the proposed facilities, 
and other information on potential 
environmental effects. You may obtain 
copies of the EA (50 pages plus 
appendices) by calling BPA's toll-free 
numbers: 800-841-5867 for Oregon; or 
800-624-9495 for other States. You will 
reach a recorded message where you 
may leave a request for the Yakima 
Basin Fish Project—Phase Il EA. 


Issued at Portland, Oregon, on February 13, 
1991. 
James J. Jura, 
Administrator. 
[FR Doc. 91-4387 Filed 2-22-61; 8:45 am] 
BILLING CODE 6460-01-M 


Energy information Administration 


American Statistical Association 
Committee on Energy Statistics Open 
Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following meeting: 


Name: American Statistical Association's 
Committee on Energy Statistics, a utilized 
Federal Advisory Committee. 

Date and time: Thursday, March 14, 1991, 
1:30 p.m.—5:30 p.m.; Friday, March 15, 1991, 
9:00 a.m.—1:00 p.m. 

Place: Washington Plaza Hotel, 
Washington, DC. 

Contact: Ms. Renee Miller, ELA Committee 
Liaison, U.S: Department of Energy, Energy 
Information Administration, El-72, 





Washington, DC 20585, Telephone: (202) 586- 
OP of committee: To advise the 


statistical issues and to enable the EIA to 
benefit from the Committee’s expertise 
concerning other energy statistical matters. 


Tentative Agenda 
Thursday, March 14, 1991 
A. Opening Remarks 
B. Major Topics: 
1. Clean Air Act: Estimating SO: Emissions 
2. Responding to Emergencies: Heating Oil 
Crisis of last winter and situation in the 
Gulf 


a. Combining data from various sources 

b. New data needs for Petroleum Marketing 

c. New data needs for Petroleum Supply 

(Public Comments) 

Friday, March 15, 1991 
3. Estimation of Uranium Reserves 
4. Update on Confidence Intervals for the 
Transportation Model 
5. In-house Training 
(Public Comments) 
C. Topics for Future Meetings 

Public Participation: The meeting is open 
to the public. The chairperson of the 
committee is empowered to conduct the 
meeting in a fashion that will facilitate the 
orderly conduct of business. Written 
statements may be filed with the committee 
either before or after the meeting. If there are 
any questions, please contact Ms. Renee 
Miller, ELA Committee Liaison, at the address 
or telephone number listed above or Ms. 
April Young at (202) 586-2315. 

Transcripts: Available for public review 
and copying at the Public Reading Room, 
(room 1E-290), 1000 Independence Avenue, 
SW., Washington, DC 20585, (202) 586-6025, 
between the hours of 9 a.m. and 4 p.m., 
Monday through Friday. 

Issued at Washington, DC on February 20, 
1991. 


J. Robert Franklin, 

Deputy Advisory Committee Management 
Officer. 

[FR Doc. 91-4388 Filed 2-22-91; 8:45 am] 
BILLING CODE 6450-01-64 


Federal Energy Regulatory 
Commission 
[Docket No. MT91-2-002] 


National Fue! Gas Supply Corp.; 
Filing Pursuant to Order 


Compliance 
No. 497-A 


February 15, 1991. 

Take notice that on February 5, 1981, 
National Fuel Gas Supply Corporation 
(National Fuel) tendered the following 
tariff sheets for filing in the captioned 
docket pursuant to Order No. 497-A and 
§ 250.16 of the Commission's 
Regulations as part of its FERC Gas 
Tariff, Second Revised Volume No. 1, to 
become effective February 16 1991: 


Substitute Original Sheet No. 146. 


Any person desiring to be heard or to 
protest the subject filing should file a 
motion to intervene or protest with the 
Fcderal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with 18 CFR 385.214 and 385.211. All 
such motions or protests must be filed 
by March 5, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4306 Filed 2-22-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP89-73-008] 


Pelican Interstate Pipeline System; 
Report of Refunds 


February 15, 1991. 


Take notice that Pelican Interstate 
Gas System (Pelican), on August 31, 
1990, tendered for filing with the Federal 
Energy Regulatory Commission 
(Commission) its Report of Distribution 
of Refunds for the period April 1, 1989 
through May 31, 1990, in compliance 
with the terms of the Stipulation and 
Agreement approved and modified by 
Commission order issued May 24, 1990. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with rules 211 and 214 of the 
commission’s rules of Practice and 
Procedure (18 CFR 385.211 and 385.214 
(1989)). All such protests should be filed 
on or before February 25, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 


Persons that are already parties to the 


proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4307 Filed 2-22-61; 8:45 am] 
BILLING CODE 6717-01-88 
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[Docket No. MT88-7-003] 


Sabine Pipe Line Co.; Proposed 
Changes in FERC Gas Tariff 


February 14, 1991. , 

Take notice that Sabine Pipe Line 
Company (Sabine) on February 7, 1991, 
tendered for filing the following 
proposed change to its FERC Gas Tariff, 
First Revised Volume No. 1, to be 
effective March 9, 1991. 

Second Revised Sheet No. 205C 
Third Revised Sheet No. 229 
First Revised Sheet No. 230 
Second Revised Sheet No. 232 
First Revised Sheet No. 305 
First Revised Sheet No. 345 


These proposed tariff sheets reflect a 
change in operating personnel shared by 
Sabine and its affiliated marketer and a 
change of address and phone numbers. 

Copies of the filing were served upon 
Sabine’s customers, the State of 
Louisiana, Department of Natural 
Resources, Office of Conservation and 
the Railroad Commission of Texas. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with § 315.214 
and § 385.111 of the Commission’s Rules 
and Regulations. All such motions or 
protests should be filed on or before 
March 4, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4309 Filed 2-22-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP89-179-007] 


Western Gas Interstate Co.; 
Compliance Filing 


February 15, 1991. 

Take notice that Western Gas 
Interstate Company (“Western”) on 
February 13, 1991, pursuant to the 
Commission's Order issued on 
December 14, 1990, in this proceeding at 
53 FERC Para. 61,378 (Order), tendered 
for filing certain tariff sheets to Second 
Revised Volume No. 1. Those tariff 
sheets reflect changes specifically 
required by the Order or which were 
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necessary in order for the terms of 
Western's tariff to conform with the 


er. 

In addition, Western moved to place 
the foregoing tariff sheets and those 
previously filed in this proceeding into 
effect on March 1, 1991. 

Finally, Western requested waiver of 
the 30 day notice period, thereby 
allowing the tariff sheets to be effective 
on March 1, 1991. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before February 25, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the one. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-4308 Filed 2-22-91; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Civilian Radioactive Waste 
Management 


Announcement of Yucca Mountain 
Engineered Barrier System Concepts 
Workshop 


AGENCY: Office of Civilian Radioactive 
Waste Management, Department of 
Energy. 

ACTION: Notice. 


summary: In this notice, the Department 
of Energy announces the Yucca 
Mountain Engineered Barrier System 
Concept Workshop. The Department is 
seeking participants who may be 
interested in presenting Engineered 
Barrier System (EBS) concepts at this 
Workshop. 

EFFECTIVE DATE: The Workshop will be 
held June 18-20, 1991, in Denver, 
Colorado. 

FOR FURTHER INFORMATION CONTACT: 
Diane J. Harrison-Giesler, U.S. 
Department of Energy, Yucca Mountain 
Site Characterization Project Office, 
M/S 523, P.O. Box 98608, Las 

Vegas, NV 89193-8608. 
SUPPLEMENTARY INFORMATION: The 
focus of the Workshop will be EBS 
concepts for extended-life performance 
in a potentia. high-level radioactive 


waste repository at Yucca Mountain. 
The EBS is defined in NUREG 10 CFR 
= as the een aa the 
underground facility inclu openings 
and backfill materials, but excluding 
shafts, boreholes, and their seals. 
Extended-life refers to excee the 
regulatory performance standards 
imposed on the engineered barrier 
system and its components in NUREG 
10 CFR 60.113. The objectives of the 
workshop are: (a) To provide a forum for 
the discussion of engineered barrier 
system concepts and their applicability 
to extended-life performance, and (b) to 
solicit the opinions of experts regarding 
extended-life engineered barrier system 
concepts. 

Participants for the Workshop will be 
selected based on their personal 
qualifications and their technical 
submittal of the proposed concept. The 
qualifications submission should include 
a one page discussion on why the 
individuals believe they are qualified to 
address this subject. The technical 
submittal should include a description of 
the concept, physical and/or chemical 
processes relied on for containment and 
isolation, predicted performances, 
degree of insensitivity to variations in 
service environment, fabrication and 
emplacement aspects, and rough cost 
estimates. DOE will request the 
technical submittal from interested 
qualified participants and an 
information package will be sent with 
this request. This invitation for 
participation in the Workshop should 
not be construed as a request for 
proposal for future work in this area or 
as a commitment to compensate 
participants in any manner. 

Individuals interested in participating 
in the Workshop should submit their 
qualifications by March 15, 1991 for 
consideration by DOE. Requested 
technical submittals will be due to DOE 
by April 19, 1991. 

Franklin Peters, 

Acting Director, Office of Civilian 
Radioactive Waste Management. 

[FR Doc. 91-4394 Filed 2-22-91; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Fossil Energy 
[FE Docket No. 90-112-NG] 


Transco Energy Marketing Company; 
Order Granting Blanket Authorization 
to import Natural Gas 


AGENCY: Department of Energy, Office of 
Fossil Energy. : 

ACTION: Notice of an order granting 
blanket authorization to import natural 
gas. 


summary: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Transco Energy Marketing Company 
blanket authorization to import up to 730 
Bef of Canadian natural gas over a two- 
year period beginning on the date of 
issuance of this order. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, U.S. Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585, (202) 586- 
9478. The docket room is open between 
the hours of 8 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. 


Issued in Washington, DC, February 7, 
1991. 


Clifford P. Tomaszewski, 

Acting Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

[FR Doc. 81-4386 Filed 2-22-91; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3907-8] 


Prevention of Significant Deterioration 
of Air Quality (PSD); Final 
Determination 


AGENCY: United States Environmental 
Protection Agency. 


ACTION: Notice of final action. 


SUMMARY: The purpose of this Notice is 
to announce that the Administrator of 
the United States Environmental 
Protection Agency issued a final 
decision pursuant to the Prevention of 
Significant Deterioration of Air Quality 
(PSD) regulations codified at 40 CFR 
52.21 and the Procedures for 
Decisionmaking codified at 40 CFR part 
124 regarding Mecklenburg 
Cogeneration Limited Partnership, Inc. 
in Mecklenburg County, Virginia. 
DATES: The effective date of the 
Administrator's decision is December 
21, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Denis Lohman, Chief, New Source 
Review Section, Air Enforcement 
Branch, Air, Radiation and Toxics 
Division, U. S. Environmental Protection 
Agency, Region III, Mail Code 3AT22, 
841 Chestnut Building, Philadelphia, 
Pennsylvania, 19107, (215) 597-3024. 
SUPPLEMENTARY INFORMATION: In a 
petition dated June 15, 1990, the 
Southside Concerned Citizens, Inc. of 
Halifax, Virginia requested review of a 
Prevention of Significant Deterioration 
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(PSD) permit issued to Mecklenburg 
Cogeneration Limited Partnership, Inc. 
for the construction of a 240 megawatt 
cogeneration plant in Mecklenburg 
County, Virginia. The facility will be 
comprised of four pulverized coal-fired 
boilers capable of generating electricity 
for Virginia Power, an electric utility 
company, and steam for Burlington 
Industries, a textile manufacturer. The 
permit was issued by the Virginia 
Department of Air Pollution Control 
(DAPC) on May 18, 1990, pursuant to a 
delegation of authority from the U.S. 
Environmental Protection Agency, 
Region II, Philadelphia, Pennsylvania. 
Because of the Delegation, any permit 
issued by the DAPC is an EPA-issued 
permit for purposes of federal law. 40 
CFR 124.41; 45 FR 33413 (May 19, 1980). 
PSD permits issued by the DAPC are 
subject to the review provisions of the 
applicable EPA regulations, 40 CFR 
124.19 (1969). 

The Administrator issued an Order 
Denying Review in the above case on 
December 21, 1990 concluding that 
review of DAPC’s permit determination 
was not warranted and that it met all 
necessary requirements of federal law. 

Anyone wishing to review the final 
permit, petition, final order, or related 
materials should contact the following 
offices: 


U.S. EPA, Region Ill, Air Enforcement 
Branch, New Source Review Section 
(3AT22), 841 Chestnut Building, 
Philadelphia, Pennsylvania 19107 

Virginia Dept. of Air Pollution Control, 
Room 801, Ninth Street Office 
Building, Richmond, Virginia 23219. 


Pursuant to 40 CFR 124.19(f}(2), for 
purposes of judicial review, notice is 
today being published in the Federal 
Register of this final Agency action. If 
available pursuant to the Consolidated 
Permit Regulations (40 CFR 124), judicial 
review of these determinations under 
section 307(b)(1) of the Clean Air Act 
may be sought only by the filing of a 
petition for review in the United States 
Court of Appeals for the appropriate 
circuit with 60 days from the date on 
which this determination is published in 
the Federal Register. Under section 
307(b)(2) of the Act, this determination 
shall not be subject to later judicial 
review in any civil or criminal 
proceedings for enforcement. 

Dated: February 8, 1991. 

Edwin B. Erickson, 

Regional Administrator. 

[FR Doc. 91-4366 Filed 2-22-91; 8:45 am] 
BILLING CODE 6560-50-M 


[AD-FRL-3908-3 Docket No. A-88-04} 


Conference on Air Quality Modeling 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of conference. 


SUMMARY: EPA announces the Fifth 
Conference on Air Quality Modeling. 
Such a conference is required by section 
$20 of the Clean Air Act (CAA) to be 
held every 3 years. The purpose of the 
fifth conference is to provide a forum for 
public review and comment on proposed 
revisions to the “Guideline on Air 
Quality Models (Revised)”, EPA-450/2- 
78-027R (1986), and Supplement A (1987) 
(hereinafter, the Guideline”). Such 
revisions are based on analyses of 
comments received at the Fourth 
Conference on Air Quality Modeling, 
held October 1988, and are proposed as 
Supplement B to te Guideline. 


DATES: The fifth conference will be held 
on March 19, 1991 from 9 a.m. to 5 p.m. 
As needed to allow for presentation of 
all verbal comments, the conference 
may extend to noon of the next day. 
Requests to speak at the conference 
should be submitted to the individuals 
listed below by March 12, 1991. All 
written comments must be submitted by 
May 6, 1991. 


ADDRESSES: Conference: The conference 
will be held in the GSA Auditorium, 
GSA National Capitol Region Building, 
7th and D Streets, SW., Washington, DC. 

Comments: Written statements or 
comments not presented at the 
conference should be submitted (in 
duplicate if possible) to: Air Docket (LE- 
131), Room M-1500, Waterside Mall, 
Attention: Docket A-88-04, U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460. 

Copies of Supplement B (draft) to the 
Guideline may be obtained by writing or 
calling Joseph A. Tikvart, Source 
Receptor Analysis Branch, MD-14, U.S. 
Environmental Protection Agency, 
Research Triangle Park, NC 27711, 
phone (919) 541-5561. Supplement B 
(draft) is also available to registered 
users of the Support Center for 
Regulatory Air Models Bulletin Board 
System by downloading the appropriate 
file. To register or access this electronic 
bulletin board, users with a personal 
computer should dial (919) 541-5742. 

Docket: Items referenced in this notice 
as well as comments received are 
maintained at Docket A-88-04. The 
docket is available for public inspection 
and copying between 8 a.m. and 4 p.m., 
Monday through Friday, at the address 
above. A reasonable fee may be charged 
for copying. 


FOR FURTHER INFORMATION CONTACT: 
Joseph A. Tikvart, Chief, Source 
Receptor Analysis Branch (MD-14), 
Office of Air Quality Planning and 
Standards, U.S. Environmental 
Protection Agency, Research Triangle 
Park, NC 27711; telephone (919) 541-5562 
or C. Thomas Coulter, telephone (919) 
541-0832. 


SUPPLEMENTARY INFORMATION: 


Background 


The Guideline is used by EPA, States, 
and private industry in the review and 
preparation of new source permits and 
SIP revisions. The Guideline serves as a 
means by which consistency is 
maintained in air quality analyses. It 
was first incorporated in the Code of 
Federal Regulations in 1978 and was 
subsequently revised in 1986 to include 
knowledge concerning medeling 
analyses that developed since the 
original guidance was issued. In 1988 
four techniques were added as 
Supplement A to the Guideline as a 
result of public comments on the 1986 
revisions. 

To support the process of developing 
and revising the Guideline during the 
period 1977-1988, the First, Second and 
Third Conferences on Air Quality 
Modeling were held as required by 
section 320 of the Clean Air Act to help 
standardize modeling procedures. These 
modeling conferences provided EPA 
with comments on the Guideline and 
associated revisions, thereby facilitating 
introduction of improved modeling 
techniques into the regulatory process. 

In October 1988, the Fourth 
Conference on Air Quality Modeling 
was held. Its purpose was to advise the 
public on new modeling techniques and 
to solicit comments to guide EPA's 
consideration of any rulemaking needed 
to further revise the Guideline. The new 
models provide techniques for situations 
where specific procedures had not 
previously been available, and also 
improve several previously adopted 
techniques. These new techniques and 
the guidance discussed at the modeling 
conference are: 

Complex Terrain Dispersion Model, 

Ozone precursor point source modeling, 

Mobile source modeling at signalized 
intersections, 

Emissions and dispersion modeling 
system for airports, 

Long-range transport models, 

Models for estimating visibility impact 
of specific sources, 

Model for shoreline dispersion, 

Valley stagnation, 

On-site meteorological program 
guidance, 
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Method for evaluating models, 


Modeling techniques for air pathway 
analyses. 


In general, EPA solicited comments on 
(1) whether the techniques are sound, (2) 
whether they should be adopted for 
regulatory application, and (3) whether 
limitations on use, including data base 
requirements, should be specified. 

All comments presented at the fourth 
modeling conference and/or submitted 
to Docket A-88-04 are encompassed in 
Docket Items H-D, II-E, and II-G. Also, 
a verbatim transcript of the conference 
proceedings is available as Docket Item 
Il-G-3a and b. EPA has summarized 
these comments, developed responses, 
and drawn conclusions on appropriate 
actions in the document “Summary of 
Public Comments and EPA Responses 
on the Fourth Conference on Air Quality 
Modeling—October 1988” (Docket Item 
II-O-1). 

The following are being proposed as 
models or analysis procedures 
recommended for inclusion in the 
Guideline: Complex Terrain Dispersion 
Model (refined model, accompanied by 
CTSCREEN and modifications in the use 
of other screening models); CAL3QHC 
(carbon monoxide estimates at 
signalized intersections}; modeling for 
air pathway analysis of toxic/hazardous 
pollutants (consistent multimedia use of 
ISC and other models); EDMS (modeling 
system for airports); on-site 
meteorological program guidance 
(expansion of current guidance); general 
screening techniques and VISCREEN 
(updates and computerization of current 
screening techniques); method for 
evaluating models (enhancement of 
current guidance). For the most part, 
these models and analysis procedures 
are designed for operation on or to be 
compatible with a personal computer. 

The following are being proposed for 
addition to Appendix B of the Guideline 
with an indication that they are 
available for application in the unique 
circumstances to which they apply on a 
case-by-case basis: Shoreline Dispersion 
Model (sea/lake breeze fumigation) and 
WYND valley (valley stagnation). Two 
models falling in a similar category that 
are already in Appendix B are: 
MESOPUFF-II (long-range transport) 
and PLUVUE-II (visibility). 

Besides adding new techniques, EPA 
is also proposing to clarify and update 
portions of the Guideline to make it 
consistent with current regulatory 
programs that have been established 
through other Agency activities. 

These models and other changes will 
be adopted in Supplement B (Draft) to 


the Guideline (Docket Item III-B-1); see 
the “ADDRESSES” section of this Notice 
for general availability. Of the 
techniques considered at the fourth 
modeling conference, only two are not 
being proposed for further action at this 
time; they are point source modeling for 
ozone precursors and regional scale 
models. 

This conference is serving jointly as a 
public hearing on proposed amendments 
to EPA regulations which appear at 40 
CFR 51.166 and 52.21. The amendments 
relate to using air quality models and 
adding by reference Supplement B to the 
revised modeling guideline. EPA has 
previously issued a notice (see 56 FR 
5900-5907, February 13, 1991}, on a 
Public hearing concerning these 
amendments. 

Public Participation 


The Fifth Conference on Air Quality 
Modeling will be open to the public; no 
admission fee is charged. The 
Conference will begin in the morning 
with briefings by EPA officials on 
Supplement B concerning proposed 
changes and additions to the Guideline. 
Emphasis will be on complex terrain 
dispersion models, mobile source 
modeling at signalized intersections, and 
stability classification schemes used in 
on-site meteorological data programs. 
The conference will continue with 
statements from representatives of the 
Air and Waste Management 
Association. In the afternoon, invited 
statements will be provided by the 
National Academy of Sciences, 
representatives of State and local air 
pollution contro} agencies, and 
appropriate Federal agencies including 
the National Science Foundation, the 
National Oceanic and Atmospheric 
Administration, the National Institute of 
Standards and Technology (formerly, 
the National Bureau of Standards), and 
others. The conference will then be 
opened to statements and comments 
from the general public. 

EPA solicits advice and comments 
especially on: (1) Proposed changes to 40 
CFR 51.166 and 52.21; (2) the technical 
content of Supplement B and its 
adoption for regulatory application; (3) 
limitations on use, including data base 
requirements, that should be specified 
for the techniques proposed in 
Supplement B; and (4) proposed changes 
to other sections of 40 CFR 51 to give 
status to long standing EPA policy 
regarding the use of air quality models 
in several regulatory programs (e.g., 
51.46, 51.112, 51.117, 51.150, 52.160). 

Persons wishing to speak at the 
conference should contact EPA at the 
address given in the “FURTHER 
INFORMATION” section no later than 


March 12. Such persons should identify 
the organization (if any) on whose 
behalf they are speaking and the length 
of presentation. If a presentation is 
projected to be longer than 15 minutes, 
the presenter should also state why a 
longer period is needed. Persons failing 
to submit a written notice but desiring to 
speak at the conference should notify 
the presiding officer immediately before 
the conference and will be scheduled on 
a time-available basis. 

The conference will be conducted 
informally and chaired by an EPA 
official. There will be no sworn 
testimony or cross examination. A 
verbatim transcript of the conference 
proceedings will be made and placed in 
the docket. Speakers should bring extra 
copies of their presentation for inclusion 
in the docket, for the convenience of the 
reporter and the Agency panel. Speakers 
will be permitted to enter into the record 
any additional written comments that 
are not presented orally. Additional 
written statements or comments should 
be sent to the Central Docket Section 
(see ADDRESSES section). A transcript of 
the proceedings and a copy of all 
written comments will be maintained in 
Docket A-88-04 which will remain open 
until May 6, 1991 for the purpose of 
receiving additional comments. 


Dated: February 19, 1991. 
Michael Shapiro, 
Acting Assistant Administrator for Air and 
Radiation. 
[FR Doc. 91-4369 Filed 2-22-91; 8:45 am] 
BILLING CODE 6560-50-™ 


[FRL 3908-1] 


Clean Water Act Reauthorization; 
Harnessing Market Forces and 
Alternative Financing Mechanisms 


AGENCY: Environmenta! Protection 
Agency. 

ACTION: Notice of a meeting to gather 
information on the use of market forces 
and alternative financing to support 


programs mandated by the Clean Water 
Act (CWA). 


SUMMARY: As part of an on-going effort 
to gather information that could be used 
in the reauthorization of CWA, EPA is 
conducting a series of symposia on 
major cross-cutting issues. The first 
meeting of the series is scheduled for 
February 23-24 to discuss the issue of 
risk and to identify and rank the 
remaining areas of significant risks to 
water resources. 

The subject meeting, which is the 
second in the series, will address the 
feasibility of using market forces and 





alternative funding mechanisms, such as 
fees, to help fund CWA mandated 
programs. The information gathered will 
be used by the Agency and the 
Administration to identify potential 
changes to CWA that would stimulate 
additional revenues to support water 


programs. 

The meeting will cover two days and 
is open to the public. The Agency 
encourages all interested parties to 
attend including Federal, State, Indian 
Tribal and local water managers as well 
as the public at-large. Edwin Clark, the 
Secretary of the Delaware Department 
of Natural Resources and Environmental 
Control, will chair the symposium. A 
— of experts will participate, 

bringing with them a wide array of 
expertise in economics and water 
quality management. 

Interested parties are invited to 
submit written comments. If possible, 
the comments should be submitted to 
the contact person listed below at least 
one week prior to the meeting date so 
they may be made available to meeting 
attendees. 

TIME AND DATE: March 14, 10 to 5:30 
p.m.—March 15, 8:30 to 4, 1991. 
LOCATION: Woodrow Wilson School, 
Robertson Hall at Princeton University, 
Princeton, New Jersey. 

OTHER INFORMATION: Background 
materials provided to the panelists are 
available upon request. 

FOR FURTHER INFORMATION CONTACT: 
Caren J. Rothstein, United States 
Environmental Protection Agency, 
Office of Water, Telephone: 202-382- 
5687, FAX: 202-382-5711. 

Robert H. Wayland III, 

Acting Assistant Administrator for Water. 
[FR Doc. 91-4363 Filed 2-22-01; 8:45 am] 
BILLING CODE 6560-50-™ 


[AMS-FRL-3907-7] 


Nonroad Engines and Vehicles; Public 
Workshop 


AGENCY: Environmental Protection 
Agency. 


ACTION: Notice of public workshop. 


summary: On April 3 and 4, 1991, the 
Environmental Protection Agency (EPA) 
will hold a public workshop to discuss 
nonroad engines and vehicles, their 
technical characteristics, their 
emissions, potential strategies for 
emission control and difficulties 
therewith, and general regulatory issues. 
DATES: The workshop will be convened 
at 9 a.m. on April 3 and 4, 1991. If 
necessary to accommodate all 


participants, the workshop will be 
continued on April 5. 

Persons interested in making 
presentations at the workshop are 
requested to notify the Agency contact 
listed below at least two weeks prior to 
the workshop so that a final agenda can 
be prepared. Written comment may be 
submitted to the same Agency contact 
until April 26, 1991. 

ADDRESSES: The workshop will be held 
at the U.S. EPA Motor Vehicle 
Emissions Laboratory, 2565 Plymouth 
Road, Ann Arbor, Michigan 48105. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Kevin A. H. Green, Certification 
Policy and Support Branch, U.S. 
Environmental Protection Agency, 2565 
Plymouth Road, Ann Arbor, Michigan 
48105. Telephone: (313) 668-4510, FTS 
374-8510. 

SUPPLEMENTARY INFORMATION: Title II of 
the Clean Air Act (CAA), as amended 
by the Clean Air Act Amendments of 
1990, requires EPA to study emissions 
from nonroad engines and vehicles to 
determine the contributions of such 
sources to air pollution in areas of the 
country which fail to attain the National 
Ambient Air Quality Standards 
(NAAQS) for either ozone or carbon 
monoxide. In doing so, EPA must study 
emissions of carbon monoxide (CO), 
volatile organic compounds (VOC), and 
oxides of nitrogen (NOx). EPA may also 
study any other emissions from nonroad 
engines and vehicles that may 
contribute to air pollution which may be 
reasonably anticipated to endanger 
public health or welfare. EPA is to 
complete the study by November 15, 
1991, and after opportunity for public 
comment, determine the significance of 
emissions from nonroad engines and 
vehicles. Based on the results of this 
study, EPA is to determine whether 
regulation is needed and promulgate by 
November 15, 1992 any regulations 
applicable to nonroad engines and 
vehicles. 

While on-road vehicles account for 
most of the nation’s mobile source 
emissions, substantial reductions have 
been made in per-vehicle automotive 
emissions over the past two decades of 
regulation. Further reductions in 
emissions from on-road vehicles are 
thus limited and may be achievable only 
with significant and expensive 
modifications. In contrast, emissions 
from most nonroad engines and vehicles 
have never been controlled. The 
proposed study will assess the 
contribution to air quality problems of 
emissions from nonroad engines and 
vehicles. If need be, EPA must then 
issue regulations pertaining to these 
sources, 
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Before entering the regulatory process, 
it is crucial that EPA obtain the best 
available information about nonroad 
engines and vehicles. EPA therefore ~ 
needs to gather information concerning 
types and characteristics of sources, 
industry features, source populations 
and usage characteristics, common 
emission test procedures, current 
emission levels, potential emission 
control technologies, and potential 
problems therewith (e.g., safety, noise, 
energy, or other concerns). This list 
contains some information that is 
particularly relevant to emission 
regulation. EPA is soliciting such 
information in advance of its 
determination of which categories to 
regulate because of the relatively short 
time allotted by the CAA for regulation 
development after publication of the air 
quality impact study. 

EPA is conducting this public 
workshop to solicit input from the 
industry and other knowledgeable 
parties regarding the technologies 
present in nonroad engines and vehicles, 
the emissions from such sources, the 
potential to reduce those emissions, and 
possible difficulties in doing so. The 
range of nonroad engines and vehicles is 
large, and it is expected that 
manufacturers, marketers, and users of 
the following products, among others, 
will be represented: agricultural 
equipment, construction equipment, 
recreational equipment, utility 
equipment, industrial equipment, mining 
equipment, logging and forestry 
equipment, lawn and garden equipment, 
all marine craft, and unregulated 
aircraft. 


The following list of issues constitutes 
a preliminary agenda for the workshop. 
Comments on additional items to be 
added to the agenda are solicited. 


Issues to be Addressed 
A. Workshop Organization 


Because of the wide range of different 
nonroad engines and vehicles, EPA will 
allow two days for the workshop. To 
benefit those parties who have had little 
previous interaction with EPA, EPA will 
begin each day of the workshop with a 
brief presentation which will serve as an 
introduction to EPA and the regulatory 
process. So that workshop participants 
may choose to attend only sessions of 
interest to them, the workshop will be 
organized as follows: 

1. On April 3, nonroad engines and 
vehicles employing two-cycle and four- 
cycle gasoline technology will be 
discussed. Examples of sources that 
should be discussed on April 3 include, 
among others, the following types of 
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equipment: utility, lawn and garden, 
small agricultural and 


vessels, snowmobiles, unregulated 
motorcycles and recreational off- 
highway vehicles, and piston aircraft. 

2. On April 4, all nonroad engines and 
vehicles employing diesel technology 
will be discussed, as will any other 
nonroad engines and vehicles not 
discussed in April 3. Examples of 
sources that should be discussed on 
April 4 include, among others, the 
following types of equipment: 
agricultural, construction, industrial, 
forestry, mining, and marine vessels. 

EPA's decision to organize the 
workshop in this manner is not meant to 
imply how nonroad engines and vehicles 
will eventually be categorized. Nor are 
these divisions meant to be exclusive. If 
potential participants cannot decide on 
which day to attend, they should attend 
on the day whose listed topics best 
approximate their particular interests. 

It is expected that workshop 
participants will discuss the issues 
enumerated in sections B, C, D, and E 
below. 


B. Current Nonroad Engine and Vehicle 
Technology 


First and foremost, EPA requests any 
information that could contribute to the 
emission impact study discussed above. 
Participants in the workshop are 
requested to provide information on the 
different types of nonroad engines and 
vehicles and on the current technical 
features of those sources. EPA also 
requests information on source 
populations (including sales and 
scrappage rates), usage rates (e.g., hours 
per year), and any information that 
would allow EPA to determine how 
these vary by nonattainment area and 
over time. Documentation of any 
emission data is also requested, as such 
data will be needed to accurately 
estimate nonroad engine and vehicle 
contributions to air pollution in 
nonattainment areas. 


C. General Regulatory Issues, Recent 
Actions 


EPA seeks information concerning 
which issues will arise as any eventual 
regulations are developed for nonroad 
engines and vehicles. Recent state-level 
regulatory efforts, notably those made 
by California, may have brought some of 
these issues to the surface. EPA requests 
comment on the following general 
regulatory issues: Source categorization, 
emission standards, impacts on industry 
and consumer, manufacturer lead time, 
warranty provisions, enforcement, and 
any other general regulatory issues. 
Because California’s efforts are the 


furthest along, EPA requests comment 
on the appropriateness of the way with 
which these issues have been addressed 
by the California Air Resources Board 
(CARB). EPA also requests comment on 
how these issues may differ for 
regulation at state and federal levels 
and on how standardization and 
compatibility will be important as 
regulations are developed by other 
nations. 


D. Potential Emission Control Strategies 


EPA’s study of emissions from 
nonroad engines and vehicles may 
indicate that there are types of nonroad 
sources for which regulations would be 
beneficial to air quality. Consequently, 
participants are requested to provide 
information on potential emission 
control strategies and the probable cost 
and effectiveness of those strategies. 


E. Potential Consequences of Emission 
Control 


In considering regulations for nonroad 
engines and vehicles, EPA must also 
consider the possible impact of emission 
controls on noise, energy, and safety 
features. Therefore, EPA requests 
information on the potential for such 
impacts and on any noise, energy, or 
safety regulations that apply to nonroad 
engines and vehicles. 

Dated: February 19, 1991. 

Michael Shapiro, 

Acting Assistant Administrator for Air and 
Radiation. 

[FR Doc. 91-4368 Filed 2-22-91; 8:45 am] 
BILLING CODE 6560-60-14 


[OPTS-59292A; FRL 3879-9] 
Certain Chemicals; Approval of a Test 
Marketing Exemption 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces EPA’s 


approval of an application for test 
marketing exemption (TME) under 
section 5(h){1)} of the Toxic Substances 
Control Act (TSCA) and 40 CFR 720.38. 
EPA has designated this application as 
TME-91-7. The test marketing 
conditions are described below. 


EFFECTIVE DATE: Feburary 14, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Darlene Jones, New Chemicals Branch, 
Chemical Control Division (TS-794}, 
Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-611, 401 M St. SW., Washington, DC 
20460, (202) 382-2279. 


7697 


SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test _ 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use, and 
disposal of the substances for test 
marketing purposes will not present an 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on test marketing activities 
and may modify or revoke a test . 
marketing exemption upon receipt of 
new information which casts significant 
doubt on its finding that the test 
marketing activity will not present an 
unreasonable risk of injury. 

EPA hereby approves TME-91-7. EPA 
has determined that test marketing of 
the new chemical substance described 
below, under the conditions set out in 
the TME application, and for the time 
period and restrictions specified below, 
will not present an unreasonable risk of 
injury to health or the environment. 
Production volume, use, and the number 
of customers must not exceed that 
specified in the application. All other 
conditions and restrictions described in 
the application and in this notice must 
be met. 

The following additional restrictions 
apply to TME-91-7. A bill of lading 
accompanying each shipment must state 
that the use of the substance is 
restricted to that approved in the TME. 
In addition, the applicant shall maintain 
the following records until 5 years after 
the date they are created, and shall 
make them available for inspection or 
copying in accordance with section 11 of 
TSCA: 

1. Records of the quantity of the TME 
substance produced and the date of 
manufacture. 

2. Records of dates of the shipments 
to each customer and the quantities 
supplied in each shipment. 

3. Copies of the bill of lading that 
accompanies each shipment of the TME 
substance. 


TME-91-7 


Date of Receipt: January 8, 1991. 

Notice of Receipt: January 25, 1991 (56 
FR 2925). 

Applicant: Confidential. 

Chemical: (G) Polyether alcohol. 

Use: Gasoline additive. 

Production Volume: Confidential. 

Number of Customers: Confidential. 

Test Marketing Period: Confidential. 

Risk Assessment: EPA identified no 
significant health or environmental 





concerns for the test market substance. 
Therefore, the test market activities will 
not present any unreasonable risk of 
injury to health or the environment. 

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
that comes to its attention cast 
significant doubt on its finding that the 
test marketing activities will not present 
any unreasonable risk of injury to health 
or the environment. 


Dated: February 14, 1991. 
John W. Melone, 
Director, Chemical Control Division, Office of 
Toxic Substances. 
[FR Doc. 91-4370 Filed 2-22-91; 8:45 am] 
BILLING CODE 6560-50-F 


[FRL-3907-9] 


Tindall Property Site: Notice of 
Proposed Settlement 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of proposed settlement. 


summary: Under section 122(h) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLA), the Environmental 
Protection Agency (EPA) has agreed to 
settle claims for response costs at the 
Tindall Property Site, Lawrenceburg, 
Kentucky with Baker Iron and Metal 
Company, GTE South, Inc., Kentucky 
Association of Electric Cooperatives, 
Inc., and Kentucky Utilities Company. 
EPA will consider public comments on. 
the proposed settlement for thirty days. 
EPA may withdraw from or modify the 
proposed settlement should such 
comments disclose facts or 
considerations which indicate the 
proposed settlement is inappropriate, 
improper, or inadequate. Copies of the 
proposed settlement are available from: 
Ms. Carolyn McCall, Waste Programs 
Branch, Waste Management Division, 
U.S. EPA, Region IV, 345 Courtland 
Street, NE., Atlanta, Georgia 30365, 404— 
347-5059. 

Written comment may be submitted to 
the person above by 30 days from the 
date of publication. 

Dated: February 6, 1991. 

Donald J. Guinyard, 

Acting Director, Waste Management 
Division. 

[FR Doc. 91-4364 Filed 2-22-91; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3908-2] 


Final NPDES General Permits for the 
Oll and Gas Extraction Point Source 
Category, Onshore Subcategory— 
States of Louisiana (LAG320000), New 
Mexico (NMG320000), Oklahoma 
(OKG320000), and Texas (TXG320000) 
AGENCY: United States Environmental 
Protection Agency. 


ACTION: Issuance of four final NPDES 
General Permits. 


SUMMARY: Region 6 of the United States 


Environmental Protection Agency (EPA) 
today issues final NPDES General 
Permits for oil and gas facilities in the 
Onshore Subcategory of the Oil and Gas 
Extraction Point Source Category in the 
States of Louisiana, New Mexico, 
Oklahoma and Texas. These general 
permits prohibit all discharges of 
pollutants to waters of the United States 
from those facilities, consistent with 
EPA guidelines codified at 40 CFR part 
435, subpart C, 

DATES: These permits are oe at 
12:01 a.m. Eastern Daylight 

Time, thirty days after the saiinaten of 
this notice: 

ADDRESSES: Notifications required by 
these permits should be sent to the 
Director, Water Management Division 
(6W), EPA Region 6, 1445 Ross Avenue, 
Dallas, Texas 75202. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Ellen Caldwell, EPA Region 6, 1445 
Ross Avenue, Dallas, Texas 75202, 
telephone: (214) 655-7190. 
SUPPLEMENTARY INFORMATION: EPA 
issues these general permits pursuant to 
its authority under section 402 of the 
Clean Water Act, 33 U.S.C. 1342. Except 
as noted herein, these permits apply to 
all Region 6 facilities in the Onshore Oil 
and Gas Point Source Extraction Point 
Source Category (40 CFR part 435, 
subpart C). They do not apply to 
facilities (1) in the Coastal Subcategory 
(40 CFR part 435, subpart-D), including 
facilities which would be classified 
Onshore but for the decision in 
American Petroleum Institute v. EPA, 
661 F. 2d 340 (5th Cir. 1981); (2) in the 
Agricultural and Wildlife Water Use 
Subcategory (40 CFR part 435 subpart 
E); (3) in the Stripper Subcategory (40 
CFR part 435, subpart F); and (4) for 
which Conoco Inc submitted timely 
request for variance on the basis of 
fundamentally different factors, i.e., two 
facilities in the Muldoon Field in Fayette 
County, Texas. 

EPA Region 6 proposed to issue these 
permits at 54 FR 35930 (August 30, 1989) 
and provided additional notice of that 
proposal in the Baton Rouge State 
Times, the Albuquerque Journal, the 
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Daily Oklahoman and the Houston Post 
on September 16, 1989. The comment 
period was originally scheduled to end 
on November 17, 1989, but was extended 
to January 15, 1990. 

As indicated in the Agency's proposal, 
the “no discharge” effluent limitations of 
the permits are based on earlier 
determinations that they are achievable 
through the “best practicable control 
technology currently available” (BPT), 
now codified as the Oil and Gas Point 
Source Extraction Guidelines at 40 CFR 
435. EPA Region 6 has not independently 
considered “best conventional 
treatment” (BCT) or “best available 
treatment” (BAT) technologies for the - 
waste streams regulated by these 
permits. Inasmuch as consideration of 
those treatment technology levels could 
not result in effluent limitations more 
stringent than the BPT “no discharge” 
limitations, it is the best professional 
judgement of EPA Region 6 that the “no 
discharge” limitations of the permits 
also constitute BCT and BAT levels of 
control. 

The public comment period on the 
proposed permits ended on November 
17, 1989 and susequently extended to 
January 15, 1990. EPA Region 6 has 
considered all comments it received. 
The United States Fish and Wildlife 
Service; the State of New Mexico Health 
and Environment Department; the State 
of New Mexico Energy, Minerals and 
Natural Resources Department, Oil 
Conservation Division; the Railroad 
Commission of the State of Texas; the 
Texas Water Commission; the Americai: 
Petroleum Institute; Mesa Limited 
Partnership; Conoco, Inc.; Exxon - 
Corporation, U.S.A.; and Phillips 
Petroleum Company submitted 
comments on EPA's proposal to issue 
these permits. EPA Region 6 has 
considered all comments it received. In 
some instances, the final permits differ 
from the proposed permits as a result of 
comments. 

In the following comments summary, 
EPA has departed from the literal words 
of the commenters for clarity and to 
accommodate consolidated response to 
multiple comments on the same issue. 


Response to Public Comments 


Comment 1—EPA should clarify 
whether the location of the well head or 
discharge location is the controlling 
factor for determining applicability of 
the permits, particularly with regard to 
those facilities whose onshore 
categorization has been suspended in 
connection with the remand in 
American Petroleum Institute v. EPA, 
661 F.2d 340 (5th Cir. 1981). See 47 FR 
31554 (July 21, 1982). 
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Response to Comment 1—Because the 
“no discharge” effluent limitations of 
these permits are based on technological 
capability, not water quality needs, 
applicability of the permits is controlled 
by the nature and location of the facility, 
not location of a discharge. Because 
remote locations of facility components 
(e.g., storage tanks, separators, etc.) 
might otherwise subject some facilities 
to limitations under more than one 
subcategory, Region 6 has chosen to 
“locate” facilities by well head. See also 
Response to Comments 6 and 7, below. 
The Texas and Louisiana facilities at 
issue in American Petroleum Institute v. 
EPA, supra, with well heads in the area 
for which EPA suspended the Onshore 
Subcategory Guidelines at 47 FR 31554 
(July 21, 1982), are not subject to 
LAG320000 or TXG320000. 

Comment 2—In relevant part, 40 CFR 
435.41 defines “coastal” as “any body of 
water landward of the territorial seas as 
defined in 40 CFR 125.1(gg),” but there is 
no 40 CFR 125.1(gg). How does EPA 
define “territorial seas?” — 

Response to Comment 2—Since 
promulgating 40 CFR part 435, EPA has 
revised its NPDES regulations and they 
no longer define “territorial seas.” The 
former regulatory definition ws a 
verbatim recitation of CWA section 
502(8), which defines the term as “the 
belt of the seas measured from the line 
of ordinary low water along that portion 
of the coast which is in direct contact 
with the open sea and the line marking 
the seaward limit of inland waters, and 
extending seaward a distance of three 
miles.” See 38 FR 13528, 13530 (May 22, 
1973). EPA continues to rely on that 
statutory definition. 

Comment 3—The permits are silent on 
whether an onshore operator need take 
any action to obtain coverage under the 
proposed permits, e.g., submission of a 
notice of intent to be covered. Because 
the permits impose no discharge limits, 
applying for coverage should be 
unnecessary. 

Response to Comment 3—EPA agrees 
with this comment. These general 
permits do not require submission of a 
notice of intent to be covered. 

Comment 4—Do the permits’ no 
discharge requirements apply to 
discharges to wetlands which are not 
adjacent to a body of water, i.e., isolated 
wetlands resulting from poor drainage? 
Who will determine whether or not a 
particular well site is a wetland? 
Facilities on islands should be subject to 
permits for the Coastal Subcategory. 

Response to Comment 4—The onshore 
subcategory guidelines, to which these 
permits apply, includes those facilities 
“engaged in the (sic) production, field 
exploration, drilling, well completion 


and well treatment in the oil and gas 
industry which are located landward of 
the inner boundary of the territorial seas 
. . and which are not included within 
subpart D (Coastal subcategory) * * *.” 
40 CFR 435.30. Coastal is defined at 40 
CFR 435.41(e) as “(1) any body of water 
located landward of the territorial seas 
* * * or (2) any wetlands adjacent to 
such waters.” In the preamble to the 
Federal Register notice promulgating the 
oil and gas extraction guidelines, EPA 
stated that the “coastal” definition was 
intended to encompass “all facilities 
located over waters landward of the 
territorial seas, including wetlands 
adjacent to such waters.” (Emphasis 
added). 44 FR 22071 (April 13, 1979). 
The Agency also explained in the 
same preamble that one basis for the 
regulatory distinction between coastal 
wells (which are allowed to discharge 
wastewater, subject to certain 
limitations that are set forth at 40 CFR 
435.42) and onshore wells (which are 
subject to zero discharge requirement) 
was that “space constraints or 
reinjection difficulties may operate with 
respect to coastal and offshore 
platforms,” i.e., platforms located over 
water, but that “no such conditions 
apply to these wells operating on land.” 
(Emphasis added.) Jd.' The coastal 
subcategory definition specifically 
included wetlands adjacent to bodies of 
water landward of the territorial sea 
within the coastal category, but does not 
address facilities located over isolated 
wetlands. Based on the distinction 
between facilities on land and those 
over water that was drawn in the 
preamble to the guidelines, Region 6 
does not consider facilities over water in 
isolated wetlands onshore facilities. 
Regarding discharges to isolated 
wetlands, the guidelines prohibit the 
discharge of “waste water pollutants 
into navigable waters from any source” 
in the onshore subcategory. (Emphasis 
added.) 40 CFR 435.32(a). When EPA 
promulgated 40 CFR part 435, its 
definition of “navigable waters” (now 
known as “waters of the United States”) 
encompassed certain waters actually 
used in interstate commerce and their 
tributaries. EPA later revised its 
definition of waters of the United States 


1 On this basis, the guidelines removed 1,700 
wells “which operated on land but which 
discharged into coastal waters” from the coastal 
subcategory and reclassified them as onshore or 
stripper, depending upon their rate of production. Id. 
In response to the Court's decision in API v. EPA, 
661 F.2d 340 (5th Cir. 1981), EPA later suspended the 
applicability of the onshore guidelines to wells 
located on land in a clearly delineated geographic 
area in Texas and Louisiana, and in the Santa 
Maria Basin of California. See Response to 
Comment 1. No other wells were affected by this 
suspension. 


to specifically include, among other 
things, wetlands adjacent to waters of 
the United States and intrastate waters 
“such as * * * wetlands, the use 
degradation or destruction of which 
would affect or could affect interstate or 
foreign commerce * * *” and “(W)hicl. 
are or could be used for industrial 
purposes by industries in interstate 
commerce * * *.” This definition 
includes many relatively small isolated 
wetlands not associated with or 
“adjacent to” other water bodies 
supporting interstate commerce. See 44 
FR 32854 (June 7, 1979). When it 
promulgated 40 CFR part 435, EPA 
clearly intended to prohibit all onshore 
subcategory discharges to waters within 
its regulatory jurisdiction. In the 
preamble to the proposed permits, 
Region 6 made it clear that the permits 
were intended to prohibit the discharge 
of pollutants from onshore facilities to 
waters of the United States. 
Accordingly, the final permits prohibit 
discharges from onshore facilities to 
isolated wetlands which are waters of 
the United States. 

In part I, section A, the final permits 
now reference 40 CFR 122.2 as the 
applicable regulatory definition for 
“waters of the United States.” Likewise, 
EPA has amended the permits definition 
of “Coastal” to include all wetlands. As 
a result of these changes to the proposed 
permit language, it is now clear that no 
Onshore Subcategory facility may 
discharge to isolated wetlands which 
are waters of the United States and that 
facilities with wellheads in any waters 
inland of the territorial seas, including 
isolated wetlands, will not be subject to 
these Onshore Category permits, but the 
Coastal Subcategory permits EPA 
intends to issue in the future. See, e.g., 
55 FR 23348 (June 7, 1990). 

In planning their drilling operations, 
operators should already be considering 
whether their facilities will be located in 
wetlands, including isolated wetlands 
which are waters of the United States, 
to assure compliance with permitting 
requirements for the discharge of dredge 
and fill material under CWA section 404 
and the Corps of Engineers’ 
implementing regulations at 33 CFR 
parts 323 and 328. 

Region 6 sees no reason for arbitrarily 
classifying all facilities on islands 
“coastal.” Some of the islands located 
south and east of the Chapman Line (as 
geographically defined at 47 FR 31554) 
are wetlands, e.g., the coastal wetlands 
complex in the Mississippi river delta 
area, and facilities thereon would 
generally be considered “coastal.” 
Conversely, facilities located on islands 
consisting of dry emergent lands, e.g., 
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barrier islands, would generally be 
considered “onshore.” It should be 
noted, however, that these and other 
types of islands may support multiple 
ecosystems and the nature of the 
specific area in which the wellhead is 
located controls the subcategory into 
which a specific facility falls. 

Comment 5—The permits prohibit 
“seepage” from receiving pits to waters 
of the United States. It would be very 
difficult or impossible to have zero 
seepage over geologic time. EPA should 
clarify the meaning of the term. 

Response to Comment 5—In response 
to this comment, the Agency has defined 
“seepage” in the permits as the 
movement of wastewater through a 
porous material (e.g., reserve pit dike), 
in sufficient quantity to produce visible 
surface flow from the containment area 
to a water of the United States during 
the life of the facility. 

Comment 6—Please clarify the terms 
“ultimate disposal” and “direct 
discharges” as used in connection with 
the permits. The Texas Railroad 
Commission has issued State discharge 
permits to produced water treatment 
and disposal facilities on the Texas 
coast. These facilities receive produced 
waters from others, remove free 
hydrocarbons and suspended solids, 
then discharge the treated waters into 
tidally influenced coastal waters. They 
generally receive produced water from 
Coastal Subcategory wells, but could 
accommodate produced waters from 
wells in the Onshore Subcategory. 
Simply stated, would it violate these 
permits to discharge produced water 
originating at an Onshore Subcategory 
facility from one of the permitted 
produced water treatment facilities? 

Response to Comment 6—Oil and gas 
drilling and production wastes are 
frequently cycled and/or managed 
through a series of temporary storage 
units (e.g., reserve pits, separator units, 
holding tanks). Until activity ceases at 
the facility, these storage units confine 
the wastes, preventing their discharge, 
flow or visible seepage to waters of the 
United States. In the preamble to the 
proposed permits EPA used the term 
“ultimate disposal” in reference to the 
final disposal of wastes from such units, 
indicating that such ultimate disposal, 
unlike “direct discharges”, was not 
subject to these permits, but might be 
authorized by individual NPDES 
permits. See 54 FR 35931. 

In considering this and several other 
comments, however, Region 6 
reevaluated its position on ultimate 
disposal. EPA identified a number of 
“no discharge” technologies which may 
be used in connection with ultimate 
disposal of produced water (e.g., land 


disposal, subsurface reinjection, 
subsurface disposal to a salt water 
aquifer, evaporation) at 41 FR 44942 
(October 13, 1976). 40 CFR 435.32(a) thus 
prohibits all discharges of produced 
water associated with Onshore 
Subcategory operations. In view of this 
unequivocal regulatory prohibition, the 
permits prohibit the discharge of any 
wastewater emanating from an Onshore 
Subcategory facility to waters of the 
United States, regardless of whether 
those discharges might be classified as 
“direct discharges” or “ultimate 
disposal.” 

The coastal produced water treatment 
and disposal facilities to which the 
comment refers discharge to waters of 
the United States and are therefore not a 
permissible method of disposal for 
wastes generated by oil and gas 
facilities in the Onshore Subcategory. 
Oil and gas operators discharging 
Onshore Subcategory waste from 
remote locations or facilities will be 
subject to enforcement actions for 
violations of the permits. The operators 
of such treatment and disposal facilities 
may also be liable for such violations. 

Comment 7—Most states, including 
Texas, prohibit the discharge of muds 
and cuttings, but allow the discharge of 
water which has come into contact with 
them from the various working pits. At a 


typical facility, such water, stormwater 


and wash water, is channeled to pits to 
prevent the accidental release of 
pollutants. At the completion of drilling 
operations, the water in pits is treated to 
remove solids and hydrocarbons, then 
tested to determine whether the 
composition complies with state water 
quality criteria. After obtaining a permit 
or other approval from the responsible 
state agency, the operator may 
discharge the remaining water in the pit. 
Are such discharges subject to the 
permits? 

Response to Comment 7—As required 
by 40 CFR 435.32(a), the permits prohibit 
the discharge of waste water that has 
come into contact with muds or cuttings 
or other pollutants from any Onshore 
Subcategory source associated with 
production, field exploration, drilling, 
well completion, or well treatment. This 
prohibition is a technology-based 
effluent limitation grounded in 
application of BPT, not water quality. It 
thus applies whether or not the water is 
clarified and whether or not its 
discharge would comply with state 
water quality standards. 

The permits prohibit only discharges 
to waters of the United States. 
Wastewater that has come into contact 
with muds and cuttings may thus be 
removed from reserve pits and disposed 
of by any method which does not 
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involve discharge to waters of the 
United States and which complies with 
applicable state regulatory 
requirements. See also Responses to 
Comments 1 and 6. 

Comment &—In some production 
operations, fresh water (typically well 
water) is allowed to cascade over a 
series of flowlines which contain natural 
gas, cooling the gas and allowing more 
efficient removal of entrained water 
vapor prior to sale. The cooling water 
never contacts produced fluids and is 
thus uncontaminated. The only change 
noticeable in its composition is a slight 
increase in temperature which quickly 
dissipates after discharge. This 
uncontaminated water discharge, as 
well as the discharge of pipeline test 
water, should be allowed under the 
general permits. 

Response to comment 8&—EPA has 
historically associated noncontact 
cooling water and pipeline test water 
with pipeline operations beyond the 
ambit of the Oil and Gas Extraction 
Point Source Category and thus the 
development document on which the 
Agency based the part 435 guidelines - 
includes no information on treatment 
technologies which might be applied to 
such wastewaters. Certainly, EPA 
Region 6 did not consider these 
wastestreams when it proposed these 
general permits. Accordingly, the 
discharges are not regulated by these 
general permits. 

Comment §—How will EPA identify 
facilities subject to the Agricultural and 
Wildlife Use Subcategory? 

Response to Comment 9—40 CFR 
435.50 and 435.51 requires that the 
Agricultural and Wildlife Use 
Subcategory facilities be located west of 
the 98th meridian and the produced 
waters must actually be used for such 
purposes during discharge periods. 

Comment 10—New technologies, 
which can economically remove solids 
from produced water, reportedly can 
treat waters which are suited for | 
discharge. Are such treatment 
procedures and subsequent discharges 
not direct discharges and thus excluded 
from coverage under the general 
permits? 

Response to Comment 10—As 
required by 40 CFR 435.32(a), these 
permit prohibit the discharge of 
produced water derived from onshore 
wells whether the water has been 
treated or not (also see response to 
Comments 6 and 7). 

Comment 11—The proposed permits 
indicate Onshore Subcategory wells in 
which production falls below 10 barrels 
a day after the effective date of the 
permits will not become stripper wells.. 
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There is no sound legal or policy basis 
for subjecting such wells to the zero 
discharge limitations of the Offshore 
Subcategory permits. Approximately 
70% of the wells in Texas currently 
produce less than ten barrels of oil per 
day. If these wells are forced to comply 
with a no discharge limit, many will 
have to be shut down. 

Response to Comment 11—EPA's 
regulations at 40 CFR 435.60 state that 
the provisions of the stripper 
Subcategory “are applicable to those 
onshore facilities which produce 10 
barrels per well per calendar day or less 
of crude oil and which are operating at 
the maximum feasible rate of 
production.” “The average production 
per oil well at a field * * * serves as the 
basis for categorization” in the Stripper 
Subcategory. 44 FR 20073 (April 13, 
1979). Part 435 does not specifically 
address the issue of whether facilities or 
wells producing more than ten barrels a 
day whose production later falls below 
that level are to be considered strippers. 
EPA interprets its guidelines, however, 
as excluding such facilities from the 
Stripper Subcategory. 

The basis for exempting stripper 
facilities from the zero discharge 
requirement of the Onshore Subcategory 
was the unacceptable economic impact 
of installing evaluated treatment 
technologies to marginally profitable 
wells which could produce no more than 
_ ten barrels of oil per day. 41 FR 44942 
(October 12, 1976). Limitations for 
discharges from stripper facilities were 
thus “reserved pending study of other, 
less capital-intensive, control 
technologies.” (Emphasis added.) Id. 
Conversely, zero discharge was found 
attainable by Onshore Subcategory 
facilities capable of producing more 
than ten barrels of crude oil per day. 
Once Onshore operators make the 
capital investment to meet the zero 
discharge requirement, no additional 
capital costs must be incurred to 
continue meeting that requirement if 
maximum feasible production falls 
below 10 barrels a day. 

Because operation and maintenance 
(O&M) costs were not a basis for 
exempting stripper facilities from the 
zero discharge requirements of the 
guidelines, such costs are not 
determinative in interpreting stripper 
exemption. Nevertheless, EPA Region 6 
believes O&M costs on installed control 
systems are minimal. EPA has 
determined that the average cost (after 
taxes) of disposing of produced brine in 
a class Il injection well, for instance, is 
no more than 20 cents a barrel (based on 
a worst case scenario and generally 
varying with the distance to the 


injection well and means of transport 
thereto) and the O&M costs of some 
other disposal technologies, e.g., 
evaporation, may even be lower. 

Contrary to the implication of the 
comment, no well or field which is 
properly subject to the Stripper 
Subcategory on the effective date of the 
permits will be forced to shut down. 
They will remain subject to the Stripper 
Subcategory. Likewise, future wells 
which are never capable of producing 
more than ten barrels of crude oil will 
generally be regulated as strippers. The 
permits only prohibit Onshore 
Subcategory wells capable of production 
in excess of ten barrels of crude oil per 
day from lapsing into the Stripper 
Subcategory if and when producing 
capacity declines. 

Comment 12—The Agricultural and 
Wildlife Water Use Subcategory is 
currently limited to facilities West of the 
98th meridian, yet some wells East 
thereof produce water of sufficient 
quality to support wildlife and 
agriculture. EPA should address these 
“special case” facilities in connection 
with its issuance of these permits. 

Response to Comment 12—EPA 
Region 6 has not proposed to deviate 
from the geographical boundaries of the 
Agricultural and Wildlife Use 
Subcategory as codified at 40 CFR 
435.50 nor will it in responding to public 
comment on its issuance of these 
permits. There is nevertheless one 
“special case” which the Agency will 
address in separate proceedings. On 
April 24, 1979, Conoco Inc. applied for 
“fundamentally different factors” 
variances to allow discharges of 
produced water from two facilities a 
short distance East of the 98th meridian 
in the Muldon Field in Fayette County, 
Texas. Although Conoco’s variance 
request met the deadline established in 
CWA Section 301(n)(2), EPA has not yet 
acted on it, either individually or in 
connection with these permits. To 
process Conoco’s pending request, EPA 
will propose issuance of an individual 
permit for the discharges at issue, thus 
ensuring adequate opportunity for public 
review and comment. 

Comment 13—Under the Water 
Quality Act of 1987, EPA may not 
require permits for point source 
discharges of uncontaminated storm 
water until at least February 4, 1992. 
Some discharges subject to the proposed 
general permits could become part of a 
stormwater discharge, however, and 
EPA should clarify that stormwater 
discharges are not regulated by the 
permits. 

Response to Comment 13—As 
required by 40 CFR 435.32(a), the 
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permits prohibit the discharge of all 
wastewater pollutants from Onshore 
Subcategory facilities, including but not 
limited to drilling fluids, drill cuttings, 
produced water, produced sand, deck or 
floor drainage, well treatment fluids, 
and workover fluids. Discharges 
regulated under the permits are 
prohibited, whether or not they are 
commingled with stormwater and no 
discharge regulated under these permits 
is likely to consist of uncontaminated 
stormwater. Rig and deck drainage, for 
example, generally contains waste from 
deck spills of trilling fluids and cuttings, 
regardless of whether it is generated by 
storm events or maintenance 
washdowns. 

Comment 14—Oil and gas separation 
facilities are normally diked as a 
precautionary measure to prevent 
accidental release of oil and produced 
water. These diked areas periodically 
fill with rainwater which must be 
removed, typically by discharge to the 
surrounding environment. These 
discharges are currently regulated under 
the Spill Prevention Control and 
Countermeasure (SPCC) regulations at 
40 CFR part 112, which prohibit the 
discharge of stormwater from diked 
areas if a sheen is present and require 
development of specific plans to prevent 
discharge of pollutants. Such discharges 
should be excluded from coverage under 
these general permits. 

Response to Comment 14—The 
discharges to which this comment refers 
consist of uncontaminated stormwater 
which EPA may not now regulate. See 
Response to Comment 13. Accordingly, 
the permits impose no limits on such 
discharges unless they are commingled 
with wastes regulated under this permit. 

Comment 15—Blow-out preventer 
fluid and produced sand should be 
excluded from coverage by the permits 
since the former is not used onshore and 
the latter is not covered by guidelines. 

Response to Comment 15—Because it 
occurs in shallow horizons or in geologic 
settings where expected down-hole 
pressures are low, much onshore drilling 
is accomplished without blow-out 
preventers. Since these conditions are 
not applicable to all facilities. The 
permits accordingly prohibit the 
discharge of blowout preventer fluids. 

Contrary to the allegation of the 
comment, 40 CFR 435.32(a) expressly 
prohibits the discharge of produced sand 
from Onshore Subcategory facilities. It 
should be noted that the permits’ 
prohibition on discharges of produced 
sand apply to all facility sources of 
produced sand, including oil/water 
separators, production test pits, and 
temporary storage tanks. 
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Comment 16—The proposed permits 
require that operators comply with best 
management practices (BMP’s) codified 
in state regulations. EPA lacks authority 
to impose this requirement on the oil 
and gas industry through the issuance of 
NPDES permits. 

Response to Comment 16—EPA 
possesses ample authority to impose 
this BMP requirement in NPDES permits. 
CWA section 402{a)(2) requires that 
EPA “prescribe conditions in issuing 
such permits to assure compliance with 
“effluent limitations imposed in 
accordance with CWA § 402(a)(1). See 
generally, Montgomery Environmental 
Coalition v. Costle, 646, F.2d 568 (DC 
Cir. 1980); NRDC v. U.S. EPA, 822 F.2d 
104 (DC Cir. 1987); 40 CFR 122.44(k). The 
state requirements at issue are BMP’s 
assuring compliance with the “no 
discharge” limits of the permits. Because 
they go beyond the prohibition of 
discharges, imposing specific 
implementation requirements, these 
state BMP requirements are moreover 
“more stringent limitation(s) 

* * * necessary to meet 

* * * treatment standards 

* * * established pursuant to 

* * * State law or regulations. Hence 
CWA Sections 402({a)(1) and 301(b)(1)(C) 
also authorize their imposition in 
NPDES permits. 

Comment 17—The proposed permits 
include effluent limitations, BMP’s and 
reporting requirements which duplicate 
state regulatory requirements. There is 
no need for these requirements, but they 
may subject operators to duplicate 
enforcement proceedings and liabilities. 
Enforcement of such measures is best 
left to the states. 

Response to Comment 17—EPA 
generally lacks authority to exempt 
point source discharges from the Clean 
Water Act permitting requirements. 
NRDC v. Costle 568 F.2d 1369 (DC Cir. 
1977). It thus cannot disclaim 
responsibility for regulating any point 
source because it is already regulated 
by states without an approved NPDES 
program. By incorporating some state 
requirements by reference in the 
permits, however, EPA is avoiding 
inconsistent State and Federal 
requirements. The comment's 
observation that operators may be 
subjected to parallel state and federal 
enforcement proceedings for violating 
the same substantive requirement is 
accurate. Whether such parallel 
proceedings are appropriate 1s a 
decision best made in connection with 
individual violations. 

Comment 18—EPA should resolve 
issues underlying these permits in the 
context of rulemaking proceedings, and 
more specifically, in the pending 


rulemaking on the effluent guidelines, 
not in the issuance of these general 
permits. 

Response to Comment 18—The 
proceedings under which EPA is issuing 
these general permits are rulemaking. 
Although the part 435 guidelines on 
which the effluent limitations of these 
permits are based are under 
consideration, Region 6 need not wait 
until amended guidelines are 
promulgated to issue these permits. 

Comment 19—How will EPA set 
discharge limitations for toxics 
indicated in part IIL.D.4 of the permits? 
Do discharges of toxic substances not 
specifically listed in the permits violate 
the permits? 

Response to Comment 19—The 
reports on potential toxics discharges 
required by part III.D.4 of the permits 
are primarily for information purposes. 
The permits prohibit ali discharges 
regardless of the presence of toxic 
pollutants. Thus a discharge of effluent 
containing toxics not specifically listed 
in the permit would be a violation. 

Comment 20—The permits will allow 
degradaton of the environment to the 
extent caused by choronic spills, leaks 
and discharges degrading the 
environment. 

Response to Comment 20—To the full 
extent it has authority to regulate them 
under section 402 of the Act, EPA, 
Region 6 has prohibited spills, leaks and 
discharges in these permits. 

Comment 21—The permits do not 
adequately address the issue of onsite 
disposal of potentially toxic waste in 
upland areas. State limitations on 
closure of temporary storage pits are 
inadequate and unacceptable post 
closure residues of oil and heavy metals 
have been found to be at unsuitable 
levels in some environmentally sensitive 
trust areas managed by the U.S. Fish 
and Wildlife Service. The Service thus 
favors individual, not general permits. 

Response to Comment 21—EPA's 
NPDES permitting authority is limited to 
regulation of discharges to waters of the 
United States. To the extent that state 
requirements avoid such discharges, 
EPA has incorporated them by reference 
in the permits. The Agency cannot, 
however, regulate all onsite land 
disposal practices under the Clean 
Water Act. Because most states 
independently regulate facility closure 
on a case-by-case basis, EPA suggests 
that the Service may wish to provide 
similar comments in connection with 
such state proceedings. 

Comment 22—The requirement that 
permittees report “any noncompliance 
with these permits, bypass or upset” in 
part IIL.D.2 of the permits should only 
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apply to discharges which may 
endanger health or the environment. 

Response to Comment 22—In these 
“zero discharge” permits, Region 6 has 
forgone some reporting requirements 
routinely imposed in other NPDES 
permits, e.g., submission of quarterly 
discharge monitoring reports, and the 24 
hour reporting requirement is thus of 
increased significance. Section III.D.2 of 
each permit requires that all discharges 
(including discharges which may be 
subject to the affirmative defenses of 
bypass and upset under the terms of the 
permits) be reported within 24 hours, 
regardless of whether they endanger 
health or the environment. The 
qualifying phrase suggested by the 
comment would allow permittees to 
unilaterally determine whether they 
should report their discharges, 
unacceptably interfering with EPA's 
ability to enforce the permits. EPA may, 
of course, consider the effects of a 
discharge in determining whether to 
institute enforcement proceedings and 
the nature of such proceedings. 

Comment 23—The proposed permits 
contain specific typographical and 
notational errors. 

Response to Comment 23—The 
typographical and notational errors 
identified by the commentators have 
been corrected in the final permits. 

State Certification: Section 
301(b)(1)(C) of the Clean Water Act, 33 
U.S.C. 1311(b)(1)(C) requires that NPDES 
permits include conditions insuring 
compliance with State water quality 
standards. Under section 401(a)(1) of the 
Act, 33 U.S.C. 1241(a)(1), EPA may not 
issue a permit until an affected state 
grants or waives certification of 
compliance with appropriate 
requirements of the Act and State law. 
The States of New Mexico and 
Oklahoma have certified these permits. 
The States of Louisiana and Texas have 
waived their certification rights. 

Endangered Species Act: In relevant 
part, section 7 of the Endangered 
Species Act (ESA) and its implementing 
regulations (50 CFR part 402) requires 
that all federal agencies ensure that 
their actions, such as permit issuance, 
do not jeopardize the continued 
existence of an endangered or 
threatened species or result in the 
destruction or adverse modification of 
their critical habitats. In connection with 
its proposal to issue these general 
permits, EPA found that issuance of the 
permits was unlikely to adversely affect 
any listed species or critical habitat and 
indicated it would seek concurrence 
from the U.S. Fish and Wildlife Service 
in that finding. See 54 FR 35939, 35932 
(August 30, 1989). The U.S. Fish and 
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Wildlife Service has concurred with this 
finding. 


Coastal Zone Management Act 


In accordance with section 307(c)(3) of 
the Coastal Zone Management Act, the 
Louisiana Coastal Management Division 
of the State of Louisiana Department of 
Natural Resources has reviewed NPDES 
permit LAG320000 and found its 
issuance consistent with the Louisiana 
Coastal Resources Program. 


Economic Impact (E.O. 12291) 


The Office of Management and Budget 
was exempted this action from the 
review requirements of Executive Order 
12291 pursuant to section 8(b) of that 
order. The economic and inflationary 
effects of the regulations (40 CFR 435) on 
which these permits are based were 
evaluated in accordance with Executive 
Orders 11821 and 12044. 


Paper Work Reduction Act 


EPA has reviewed the requirements 
imposed on regulated facilities by these 
general permits under the Paper Work 
Reduction Act of 1980, 44 U.S.C. 3501, e¢ 
seq. The information collection 
requirements of these permits have been 
approved by the Office of Management 
and Budget in prior submissions. 
Regulatory Flexibility Act 

Pursuant to 5 U.S.C. 605{b), I certify 
that these general permits will not have 
a significant impact on a substantial 
number of small entities. Final NPDES 
Permits LAG320000, NMG320000, 
OKG320000, and TXG320000, printed 
below, are hereby issued. 

Dated: February 11, 1991. 

Robert E. Layton Jr. P-E., 
Regional Administrator, EPA, Region 6. 


General NPDES Permit for the Oil and 
Gas Extraction Point Source Category, 
Onshore Subcategory 


Permit No. LAG320000—State of 
Louisiana 


Permit No. NMG320000—State of New 
Mexico 


Permit No. OKG320000—State of 
Oklahoma 


Permit No. TXG320000—State of Texas 


This permit, issued under the 
provisions of the Federal Water 
Pollution Control Act, as amended (33 
U.S.C. 1251 et seq: the “Act”), prohibits 
the discharge of pollutants from any 
onshore oil and gas wells and facilities 
as defined in 40 CFR part 435, subpart C 
(Onshore Subcategory) and modified at 
47 FR, 31554, July 21, 1982. It does not 
apply to wells or facilities in the 
Agricultural and Wildlife Use 


Subcategory (as defined at 40 CFR 435, 
subpart E). Likewise, it does not apply to 
existing wells which, at the time of 
permit issuance, fall within the Stripper 
Subcategory as defined at 40 CFR 435, 
subpart F, but onshore wells in which 
production later falls below 10 barrels 
per day shall remain subject to this 
permit. This permit also does not apply 
to two locations in Conoco’s Muldoon 
Field, Fayette County, Texas nor to 
those wells or appurtenant facilities 
whose well heads are located in any 
water of the United States (as defined at 
40 CFR 122.2). 

To the extent that applicability of this 
permit is based on the geographical 
location of wells or facilities, the 
location of the wellhead shall be 
determinative, i.e., pollutant discharges 
which are prohibited at the location of 
the well head may not be discharged at 
other locations. 

This permit prohibits the discharge of 
any pollutant from wells or facilities 
subject to its terms. Said pollutants 
include (but are not limited to): 

Drilling Fluids 

Drill Cuttings 

Produced water 

Produced sand 

Deck and Rig Floor Drainage 
Blowout Preventer fluid 
Well Treatment Fluids 


Further description of said pollutants, 
as well as monitoring, reporting, and 
other requirements are set forth in parts 
I, 0, and Il of this permit. This permit 
shall become effective when issued, and 
expire at midnight on February 25, 1996. 

Signed this 11th day of February, 1991. 
Myron O. Knudson, P.E., 

Director, Water Management Division, EPA 
Region 6. 
Part I 


(Applicable to LAG320000, NMG320000, 
OKG320000, TXG320000) 


Section A. General Permit Coverage 
General Permit Limits 


(Applicable to LAG320000) 

This permit prohibits discharges into 
waters of the United States as defined at 
40 CFR part 122.2. The disposal of 
waters and waste resulting from oil and 
gas exploration and producing activities 
in manners other than by discharges 
into waters of the United States are 
limited by the Department of Natural 
Resources, Office of Conservation of the 
State of Louisiana according to 
Amendment to Statewide Order No. 29- 
B and the water quality standards of the 
Louisiana Department of Environmental 
Quality (Louisiana Revised Statute, 
L.R.S. 30:1091-1096). 

(Applicable to NMG320000) 
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This permit prohibits discharges into 
waters of the United States as defined at 
40 CFR part 122.2. This disposal of 
waters and waste resulting from oil and 
gas exploration and producing activities 
in manners other than by discharges 
into waters of the United States are 
otherwise limited by the New Mexico 
Oil Conservation Division (NMOCD) 
Rules 01 through 1304 and regulations of 
the State Oil and Gas Act (sections 70- 
2-1- through 70-2-38 NMSA, 1978) and 
as may be amended, and the water 
quality standards-of the New Mexico 
Water Quality Control Commission, 
sections 1-100 to 3101 and as explained 
in Water Quality and Water Pollution 
Control in New Mexico (1988), and as 
may be amended. 


(Applicable to OKG320000) 

This permit prohibits discharges into 
waters of the United States as defined at 
40 CFR part 122.2. The disposal of 
waters and waste resulting from oil and 
gas exploration and producing activities 
in manners other than by discharges 
into waters of the United States are 
otherwise limited by the Oklahoma 
Corporation Commission according to 
Rules of Practice 1 through 26 (1988) and 
the water quality standards of the 
Oklahoma Water Resources Board, 
Water Quality Division, sections 1 
through 8 and as appended (1985) and as 
may be amended. 


(Applicable to TXG320000) 

This permit prohibits discharges into 
waters of the United States as defined at 
40 CFR part 122.2. The disposal of 
waters and waste resulting from oil and 
gas exploration and producing activities 
in manners other than by discharges 
into waters of the United States are 
otherwise limited by the Railroad 
Commission of the State of Texas 
according to Rules for Oil, Gas and 
Geothermal Operations, 79 through 85 
(1987) and the water quality standards 
of the Texas Water Commission (12 
TexReg 3642, 13 TexReg 1776). 


Section B. NPDES Individual versus 
General Permit Applicability 


The Regional Administrator may 
require any person authorized by this 
permit to apply for and obtain an 
individual NPDES permit when: 

1. The discharge(s) is a significant 
contributor of pollution; 

2. The discharger is not in compuance 
with the conditions of this permit; 

3. A change has occurred in the 
availability of the demonstrated 
technology or practices for the control or 
abatement of pollutants applicable to 
point sources; 
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4. A Water Management Plan 
containing requirements applicable to 
such a point source is approved; 

5. The point source(s) covered by this 
permit no longer 

(a) Involves the same or substantially 
similar types of operations, 

(b) Is no longer limited to the same 
types of wastes, 

(c) Requires the same effluent 
limitations or operating conditions, or 

(d) In the opinion of the Regional 
Administrator, is more appropriately 
controlled under an individual permit 
than under a general permit. 

Operators required to apply for an 
individual permit shall be notified in 
writing by the Regional Administrator. 

A permit holder for a source excluded 
from coverage under this general permit 
solely because it already has an 
individual permit may request that its 
individual permit be revoked. Upon 
revocation of the individual permit, this 
general permit shall apply to the source. 


Part I 


(Applicabie to LAG320000, NMG320000, 
OKG320000, TXG320000) 


Section A. Effluent limitations and 
Monitoring Requirements, Onshore 
Subcategory 


(Applicable to LAG320000) 

The oil and gas exploration and 
production activities covered by this 
permit apply to the onshore area of the 
State of Louisiana as defined in part L. 


(Applicable to NMG320000) 

The oil and gas exploration and 
production activities covered by this 
permit apply to the onshore area of the 
State of New Mexico as defined in part 
L 


(Applicable to OKG320000) 

The oil and gas exploration and 
production activities covered by this 
permit apply to the onshore area of the 
State of Oklahoma as defined in part I. 


(Applicable to TXG320000) 

The oil and gas exploration and 
production activities covered by this 
permit apply to the onshore area of the 
State of Texas as defined in part I. 


1. Drilling Fluids 
(a) Applicability 


Permit conditions apply to all drilling 
fluids (muds), whether oil, mineral oil or 
water based, and include fluids adhering 
to drill cuttings, used as the result of 
activities associated with the 
exploration and the production of oil 
and gas. 


(b) Prohibitions 


The discharge of drilling fluids into 
waters of the United States is 
prohibited. 


(Applicable to LAG320000) 

Best management practices (BMP) 
shall be used in accordance with the 
treatment and disposal criteria of the 
State of Louisiana, Department of 
Natural Resources, Office of 
Conservation (Statewide Order 29-B) to 
ensure that receiving pits will not allow 
discharge or seepage of drilling fluids 
into waters of the United States. 
(Applicable to NMG320000) 

Best management practices (BMP) 
shall be used in accordance with the 
rules and regulations of the New Mexico 
Oil Conservation Division (Rules and 
Regulations) to ensure that receiving 
pits will not allow discharge or seepage 
of drilling fluids into waters of the 
United States. 


(Applicable to OKG320000) 

Best management practices (BMP) 
shall be used in accordance with the 
general rules and regulations of the 
Oklahoma Corporation Commission, Oil 
and Gas Conservation Division (General 
Rules and Regulations, 1988) to ensure 
that receiving pits will not allow 
discharge or seepage of drilling fluids 
into waters of the United States. 
(Applicable to TXG320000) 

Best management practices (BMP) 
shall be used in accordance with the 
treatment and disposal criteria of the 
Railroad Commission of Texas 
(Statewide rules for Oil, Gas and 
Geothermal Operations, RRCT, 1987) to 
ensure that receiving pits will not allow 
discharge or seepage of drilling fluids 
into waters of the United States. 


2. Drill Cuttings 


Special note: the permit prohibitions 
and limitations that apply to drilling 
fluids also apply to cuttings as well as to 
the fluids that adhere to them. Any 
permit condition that applies to the 
drilling fluid system therefore also 
applies to cuttings. 


3. Produced Water 
(a) Applicability 

This permit applies to all formation . 
waters recovered during activities 
associated with the exploration and 


production of oil and gas, including 
those recovered during production tests. 


(b) Prohibitions 
The discharge of produced water or 


produced water associated with oil is 
prohibited. 


(Applicable to LAG320000) 
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Produced water, whether from wel! 
drilling, production or workover 
operations, as well as waste waters 
from storage tanks, separators, 
saltwater or brine pits are prohibited 
from being discharged into waters of the 
United States, Best management 
practices (BMP) shall be used in 
accordance with the treatment and 
disposal criteria of the Louisiana 
Department of Natural Resources, Office 
of Conservation (Statewide Order 29-B) 
to ensure that receiving pits will not 
allow the discharge or seepage of 
produced water into waters of the 
United States. 


(Applicable to NMG320000) 

Produced water, whether from well 
drilling, production or workover 
operations, as well as waste waters 
from storage tanks, separators, 
saltwater or brine pits are prohibited 
from being discharged into waters of the 
United States. Best management 
practices (BMP) shall be used in 
accordance with the treatment and 
disposal criteria of the New Mexico Oil 
Conservation Division (Rules and 
Regulations) to ensure that receiving 
pits will not allow the discharge or 
seepage of produced water into waters 
of the United States. 


(Applicable to OKG320000) 

Produced water, whether from well 
drilling, production or workover 
operations, as well as waste waters 
from storage tanks, separators, 
saltwater or brine pits are prohibited 
from being discharged into waters of the 
United States. Best management 
practices (BMP) shall be used in 
accordance with the treatment and 
disposal criteria of the Oklahoma 
Corporation Commission, Oil and Gas 
Conservation Division (General Rules 
and Regulations, 1988) to ensure that 
receiving pits will not allow the 
discharge or seepage of produced water 
into waters of the United States. 


(Applicable to TXG320000) 

Produced water, whether from well 
drilling, production or workover 
operations, as well as waste waters 
from storage tanks, separators, 
saltwater or brine pits are prohibited 
from being discharged into waters of the 
United States. Best management 
practices (BMP) shall be used in 
accordance with the treatment and 
disposal criteria of the Railroad 
Commission of Texas (Statewide Rules 
for Oil, Gas and Geothermal Operations, 
RRCT, 1987) to ensure that receiving pits 
will not allow the discharge or seepage 
of produced water into waters of the 
United States. 
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4. Produced Sand 


Special note: The prohibitions and 
limitation that apply to drill cuttings, 
drilling fluids, well completion fluids 
and fluids that adhere to cuttings also 
apply to produced sand. 


5. Deck or Rig Floor Drainage 
(a) Applicability 


This permit applies to material or fluid 
spillage, including drilling muds (oil, 
mineral oil or water based), wash-down 
water, grease, waste oil, lubricants, or 
hydraulic fluids resulting from activities 
associated with the exploration and 
production of oil and gas. 


(b) Prohibitions 


The discharge of rig floor or deck 
drainage into waters of the United 
States is prohibited. 

(Applicable to LAG320000) 

Best management practices (BMP) 
shall be used in accordance with the 
treatment and disposal criteria of the 
State of Louisiana, Department of 
Natural Resources, Office of 
Conservation (Statewide Order 29-B) to 
ensure that rig floor or deck drainage 
will not discharge, seep or otherwise be 
released into waters of the United 
States. 
(Applicable to NMG320000) 

Best management practices (BMP) 
shall be used in accordance with the 
treatment and disposal criteria of the 
New Mexico Oil Conservation Division 
(Rules and Regulations) to ensure that 
rig floor or deck drainage will not 
discharge or otherwise be released into 
waters of the United States. 
(Applicable to OKG320000) 

Best management practices (BMP) 
shall be used in accordance with the 
treatment and disposal criteria of the 
Oklahoma Corporation Commission, Oil 
and Gas Conservation Division (General 
Rules and Regulations, 1988) to ensure 
that rig floor or deck drainage will not 
discharge, seep or otherwise be released 
into waters of the United States. 
(Applicable to TXG320000) 

Best management practices (BMP) 
shall be used in accordance with the 
treatment and disposal criteria of the 
Railroad Commission of Texas 
(Statewide rules for Oil, Gas and 
Geothermal Operations, RRCT, 1987) to 
ensure that rig floor or deck drainage 
will not discharge, seep or otherwise be 
released into waters of the United 
States. 


6. Blowout Preventer Fluid 
(a) Applicability 


This permit applies to all oil or 
hydraulic fluids used in blowout 


preventer mechanisms used in activities 
associated with the exploration and 
production of oil and gas. 


(b) Prohibition 
The discharge of blowout preventer 
fluids are prohibited. 


7. Well Treatment Fluids, Completion 
Fluids, Workover Fluids 


(a) Applicability 


This permit applies to well treatment 
fluids, including well completion fluids, 
workover fluids, well stimulation fluids, 
or fluids resulting from well tests used in 
activities related to the exploration and 
production of oil and gas. 

(b) Prohibition 

The discharge of well treatment, 
completion, well testing and workover 
fluids, as well as discharges from 
production test, flare, completion or 
otherwise designated temporary storage 


pits, into waters of the United States is 
prohibited. 


(Applicable to LAG320000) 


Best management practices (BMP} 
shall be used in the disposal of these 
wastes in accordance with the treatment 
and disposal criteria of the State of 
Louisiana, Department of Natural 
Resources, Office of Conservation 
(Statewide Order 29-B) to ensure that 
there will be no discharges into waters 
of the United States. 


(Applicable to NMG320000) 


Best management practices (BMP) 
shall be used in the disposal of these 
wastes in accordance with the treatment 
and disposal criteria of the New Mexico 
Oil Conservation Division (Rules and 
Regulations) to ensure that there will be 
no discharges into waters of the United 
States. 


(Applicable to OKG320000) 


Best management practices (BMP) 
shall be used in the disposal of these 
wastes in accordance with the treatment 
and disposal criteria of the Oklahoma 
Corporation Commission, Oil and Gas 
Conservation Division (General Rules 
and Regulations, 1988) to ensure that 
there will be no discharges into waters 
of the United States. 


(Applicable to TXG320000) 


. Best management practices (BMP) 
shall be used in the disposal of these 
wastes in accordance with the treatment 
and disposal criteria of the Railroad 
Commission of Texas (Statewide Rules 
for Oil, Gas and Geothermal Operations, 
RRCT, 1987) to ensure that there will be 
no discharges into waters of the United 
States. 
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Part Ill 


(Applicable to LAG320000, NMG320000, 
OKG320000, TXG320000) 


Section A. General Conditions 
1. Introduction 


In accordance with the provisions of 
40 CFR part 122.41 et seq., this permit 
incorporates by reference ALL 
conditions and requirements applicable 
to NPDES permits set forth in the Clean 
Water Act, as amended (hereinafter 
known as the “Act”) as well as ALL 
applicable CFR regulations. 


2. Duty to Comply 


The permittee must comply with all 
conditions of this permit. Any permit 
non-compliance constitutes a violation 
of the Clean Water Act and is grounds 
for enforcement action and/or for 
requiring a permittee to apply for and 
obtain an individual NPDES permit. 


3. Permit Flexibility 


This permit may be modified, revoked 
and reissued, or terminated for cause, in 
accordance with 40 CFR 122.62-64. The 
filing for a permit modification, 
revocation and reissuance, or 
termination, or a notification of planned 
changes or anticipated noncompliance, 
does not stay any permit condition. 


4. Property Rights 


This permit does not convey any 
property rights of any sort, or any 
exclusive privileges nor does it 
authorize any injury to private property 
or any invasion of personal rights, nor 
any infringement of Federal, State or 
local laws or regulations. 


5. Duty to Provide Information 


The permittee shall furnish to the 
Regional Administrator, within a 
reasonable time, any information which 
the Regional Administrator may request 
to determine whether cause exists for 
modifying, revoking and reissuing, or 
terminating this permit, or to determine 
compliance with this permit. The 
permittee shall also furnish the Regional 
Administrator, upon request, copies of 
records required to be kept by this 
permit. 

6. Criminal and Civil Liability 

Except as provided in permit 
conditions on “Bypassing” and 
“Upsets”, nothing in this permit shall be 
construed to relieve the permittee from 
civil or criminal penalties for 
noncompliance. Any false or materially 
misleading representation or 
concealment of information required to 
be reported by the provisions of the 
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permit, the Act or applicable CFR 
regulations which avoids or effectively 
defeats the regulatory purpose of the 
Permit may subject the permittee to 
criminal enforcement pursuant to 18 
U.S.C. 1001. 


7. Oil and Hazardous Substance 
Liability 

Nothing in this permit shall be 
construed to preclude the institution of 
any legal action to relieve the permittee 
from any responsibilities, liabilities, or 
penalties to which the permittee may be 
subject under section 311 of the Clean 
Water Act. 


8. State Laws 


Nothing in this permit shall be 
construed to preclude the institution of 
any legal action or relieve the permittee 
from any responsibilities, liabilities, or 
penalties established pursuant to any 
applicable State law or regulation under 
authority preserved by section 510 of the 
Clean Water Act. 


9. Severability 


The provisions of this permit are 
severable, and if any provision of this 
permit or the application of any 
provision of this permit to any 
circumstance is held invalid, the 
application of such provision to other 
circumstances, and the remainder of this 
permit, shall not be affected thereby. 


Section B. Proper Operation and 
Maintenance 


1. Need to Halt or Reduce Not a Defense 


It shall not be a defense for a 
permittee in an enforcement action that 
it would have been necessary to halt or 
reduce the permitted activity in order to 
maintain compliance with the conditions 
of this permit. 

2. Duty to Mitigate 


The permittee shall take all 
reasonable steps to minimize or prevent 
any discharge in violation of this permit 
which has a reasonable likelihood of 
adversely affecting human health or the 
environment. 


3. Proper Operation and Maintenance 


The permittee shall at all times 
properly operate and maintain all 
facilities and systems of treatment and 
control (and related appurtenances) 
which are installed and used by the 
permittee to achieve compliance with 
the conditions of this permit. This 
provision requires the operation of 
backup or auxiliary facilities of similar 
systems which are installed by a 
permittee only when the operation is 
necessary to achieve compliance with 
the conditions of the permit. 


4. Bypass of Facilities 
(a) Definitions 


(1) Bypass means the intentional 
diversion of waste streams from any 
portion of a facility. 

(2) Severe property damage means 
substantial physical damage to property, 
damage to the treatment facilities that 
causes them to be inoperable, or 
substantial and permanent loss of 
natural resources than can reasonably 
be expected to occur in the absence of 
bypass. Severe property damage does 
not mean economic loss caused by 
delays in production. 


(b) Notice 


(1) Anticipated bypass. If the 
permittee knows in advance of the need 
for a bypass, it shall submit prior notice, 
if possible at least ten days before the 
date of the bypass. 

(2) Unanticipated bypass. The 
permittee shall, within 24 hours, submit 
notice of an unanticipated bypass as 
required in part III.D.2. 


(c) Prohibition of Bypass 


(1) Bypass is prohibited, and the 
Regional Administrator may take 
enforcement action against a permittee 
for bypass, unless: 

(a) Bypass was unavoidable to 
prevent loss of life, personal injury or 
—ee damage; 

(b) There were no feasible 
alternatives to the bypass, such as the 
use of auxiliary treatment facilities, 
retention of untreated wastes, or 
maintenance during normal periods of 
equipment downtime. This condition is 
not satisfied if adequate back-up 
equipment should have been installed in 
the exercise of reasonable engineering 
judgement to prevent a bypass which 
occurred during normal periods of 
equipment downtime or preventive 
maintenance; and 

(c) The permittee submitted notices as 
required by part IILB.4.(b). 

(2) The Regional Administrator may 
approve an anticipated bypass, after 
considering its adverse effects, if the 
Regional Administrator determines that 
it will meet three conditions listed at 
part IILB.4.(c)(1). 


5. Upset Conditions 
(a) Definition 


Upset means an exceptional incident 
in which there is unintentional and 
temporary noncompliance with 
technology-based effluent limitations 
because of factors beyond the 
reasonable control of the permittee. An 
upset does not include noncompliance to 
the extent caused by operational error, 
improperly designed facilities, 
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inadequate facilities, lack of preventive 
maintenance, or careless or improper 
operation. 

(b) Effects of an Upset. An upset 
constitutes an affirmative defense of an 
action brought for noncompliance with 
such technology-based permit effluent 
limitations if the requirements of part 
‘I.B.5.b. are met. No determination 
made during administrative review of 
claims that noncompliance was caused 
by upset, and before an action for 
noncompliance, is final administrative 
action subject to judicial review. 

(c) Conditions necessary for a 
demonstration of upset. The permittee 
who wishes to establish the affirmative 
defense of upset shall demonstrate, 
through properly signed, 
contemporaneous logs, or other relevant 
evidence that: 

(1) An upset occurred and that the 
permittee can identify the cause(s) of 
the upset; 

(2) The permitted facility was at the 
time being properly operated; 

(3) The permittee submitted notice of 
the upset as required by part III.D.2; and 

(4) The permittee complied with part 
T11.B.2. 

(d) Burden of Proof. In any 
enforcement proceeding the permittee 
seeking to establish the occurrence of an 
upset has the burden of proof. 


6. Removed Substances 


Solids, sludges, filter backwash, or 
other pollutants removed in the course 
of treatment or control of wastewaters 
shall be disposed of in a manner such as 
to prevent any pollution from such 
materials from entering waters of the 
United States. 


Section C. Monitoring and Records 


The permittee shall allow the Regional 
Administrator, or an authorized 
representative, upon the presentation of 
credentials and other documents as may 
be required by law to: 

1. Enter upon the permittee premises 
where a regulated facility or activity is 
located or conducted, or where records 
must be kept under the conditions of this 
permit; 

2. Have access to and copy, at 
reasonable times, those records tha. are 
kept to assure compliance with the 
permit (i.e., zero discharge). These 
records shall be kept for a period of at 
least three years. 

3. Inspect at reasonable times any 
facilities, equipment (including 
monitoring and control equipment), 
practices or operations regulated or 
required under this permit; and 

4. Sample or monitor at reasonable 
times, for the purposes of assuring 
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permit compliance or as otherwise 
authorized by the Act, any substances 
or parameters at any location. 


Section D. Reporting Requirements 
1. Anticipated Noncompliance 


The permittee shall give advance 
notice to the Regional Administrator of 
any planned changes in the permitted 
facility or activity which may result in 
noncompliance with permit 
requirements. 


2. Twenty-Four Hour Reporting 


The permittee shall report any 
noncompliance with this permit, bypass 
or upset. Any information shall be 
provided orally within 24 hours from the 
time the permittee becomes aware of the 
circumstances. A written submission 
shall also be provided within 5 days of 
the time the permittee becomes aware of 
the circumstances. The written 
submission shall contain a description 
of the noncompliance and its cause; the 
period of noncompliance, including 
exact dates and times, and if the 
noncompliance has not been corrected, 
the anticipated time it is expected to 
continue; and steps taken or plans to 
reduce, eliminate, and prevent 
reoccurrence of the noncompliance. 


3. Other Information 


Where the permittee becomes aware 
that it failed to submit any relevant facts 
in any report to the Regional 
Adminstrator, it shall promptly submit 
such facts or information. 


4. Changes in Discharges of Toxic 
Substances 


The permittee shall notify the 
Regional Administrator as soon as it 
knows or has reason to believe: 

(a) That any activity has occurred or 
will occur which would result in the 
discharge, on a routine or frequent basis, 
or any toxic pollutant which is not 
limited in the permit, if that discharge 
will exceed the highest of the 
“notification levels” described in 40 CFR 
122.42(a)(1). 

(b) That any activity has occurred or 
will occur which would result in any 
discharge, on a non-routine or infrequent 
basis, of a toxic pollutant which is not 
limited in the permit, if that discharge 
will exceed the highest of the 
“notification levels” described in 40 CFR 
122.42(a)(2). 

5. Signatory Requirements 

All reports, or information submitted 
to the Regional Administrator shall be 
signed and certified as follows: 


(1) For a corporation. By a responsible 
corporate officer. For the purpose of this 


section, a responsible corporate officer 
means: 

(a) A president, secretary, treasurer, 
or vice-president of the corporation in 
charge of a principle business function, 
or decision making functions for the 
corporation, or 

(b) The manager of one or more 
manufacturing, production or operating 
facilities employing more than 250 
persons or having gross annual sales or 
expenditures exceeding $25 million (in 
second-quarter 1980 dollars), if authority 
to sign documents has been assigned or 
delegated to the manager in accordance 
with corporate procedures. 

(c) For a partnership or sole 
proprietorship. By a general partner or 
the proprietor, respectively. 

(d) For a municipality, State, Federal 
or other public agency. Either a principle 
executive office or ranking elected 
official. For purposes of this section, a 
principle executive officer of a Federal 
agency includes: 

(2) The chief executive officer of the 
agency, or 

(3) A senior executive officer having 
responsibility for the overall operations 
of a principle geographic unit of the 
agency. 

(4) Alternatively, all reports required 
by the permit and other information 
requested by the Regional Administrator 
may be signed by a person described 
above or by a duly authorized 
representative only if: 

(a) The authorization is made in 
writing by a person described above; 

(b) The authorization specifies either 
an individual or a position having . 
responsibility for the overall operation 
of the regulated facility or activity, such 
as the position of plant manager, 
operator of a well or oil field, 
superintendent, or position of equivalent 
responsibility, or an individual or 
position having overall responsibility for 
environmental matters for the company. 
A duly authorized representative may 
thus be either a individual or an 
individual occupying a named position; 
and 

(c) The written authorization is 
submitted to the Regional 
Administrator. 

(d) Certification. Any person signing a 
document under this section shall make 
the following certification: 


“I certify under penalty of law that this 
document and all attachments were prepared 
under my direction or supervision in 
accordance with a system designed to assure 
that qualified personnel properly gather and 
evaluate the information submitted. Based on 
my inquiry of the person or persons who 
manage the system, or those persons directly 
responsible for the gathering of the 
information, the information submitted is, to 
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the best of my knowledge and belief, true, 
accurate and complete. I am aware that there 
are significant penalties for submitting false 
information, including the possibility of fine 
and imprisonment for knowing violations.” 


6. Availability of Reports 


Except for applications, effluent data, 
other data specified in 40 CFR 122.7, any 
information submitted pursuant to this 
permit may be claimed confidential by 
the submitter. If no claim is made at the 
time of submission, information may be 
made available to the public without 
further notice. 


Section E. Penalties for Villations of 
Permit Conditions 


1. Criminal 
(a) Negligent Violations 


The Act provides that any person who 
negligently violates permit conditions 
implementing sections 301, 302, 306, 307 
or 308 of the Act is subject to a fine of 
not less than $2,500 nor more than 
$25,000 per day of violation, or by 
imprisonment for not more than 1 year, 
or both. 


(b) Knowing Violations 


The Act provides that any person who 
knowingly violates permit conditions 
implementing sections 301, 302, 306, or 
308 of the Act is subject to a fine of not 
less than $5,000 per day of violation nor 
more than $50,000 per day of violation, 
or by imprisonment for not more than 3 
years, or both. 


(c) Knowing Endangerment 


The Act provides that any person who 
knowingly violates permit conditions 
implementing sections 301, 302, 306, 307 
or 308 of the Act and who knows at the 
time that he is placing another person in 
imminent danger of death or serious ~ 
bodily injury is subject to a fine of not 
more than $250,000, or by imprisonment 
for not more than 15 years, or both. 


(d) False Statements 


The Act provides that any person who 
knowingly makes any false material 
statement, representation, or 
certification in any application, record, 
report, plan, or other document filed or 
required to be maintained under the Act 
or who knowingly falsifies, tampers 
with, or renders inaccurate, any 
monitoring device or method required to 
be maintained under the Act, shall upon 
conviction, be punished by a fine of not 
more than $10,000 per day, or by 
imprisonment for not more than 2 years, 
or both. If a conviction of a person is for 
a violation committed after a first 
conviction of such a person under this 
paragraph, punishment shall be by a fine 
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of not more than $20,000 per day of 
violation, or by imprisonment of not 
more than 4 years, or by both (See 
section 309.c.4. of the Clean Water Act). 


2. Civil Penalties 


The Act provides that any person who 
violates a permit condition 
implementing sections 301, 302, 306, 307 
or 308 of the Act is subject to a civil 
penalty not to exceed $25,000 per day 
for each violation. 


3. Administrative Penalties 


The Act provides that any person who 
violates a permit condition 
implementing sections 301, 302, 306, 307, 
308, 318, or 405 of the Act is subject to a 
civil penalty not to exceed $25,000 per 
day for each violation. 


(a) Class I Penalty 


Not to exceed $10,000 per violation 
nor shall the maximum amount exceed 
$25,000. 3 


(b) Class I Penalty 


Not to exceed $10,000 per day for each 
day during which the violations 
continues nor shall the maximum 
amount exceed $125,000. 


Section F. Definitions 


All definitions in section 502 of the 
Act shall apply to this permit and are 
incorporated herein by reference. Unless 
otherwise specified in this permit, 
additional definitions words or phrases 
used in this permit are as follows: 

1. Act means the Clean Water Act (33 
U.S.C. 1251 et. seq.) as amended. 

2. Applicable effluent standards and 
limitations means all state and Federal 
effluent standards and limitations to 
which a discharge is subject under the 
Act, including, but not limited to, 
effluent limitations, standards of 
performance, toxic effluent standards 
and prohibitions, and pretreatment 
standards. 

3. Applicable water quality standards 
means all water quality standards to 
which a discharge is subject under the 
Act and which have been (a) approved 
or permitted to remain in effect by the 
Administrator following submission to 
him/her, pursuant to section 303(a) of 
the Act, or (b) promulgated by the 
Administrator pursuant to section 303{b) 
or 303(c) of the Act. 

4. Blowout preventer fluid means a 
fluid used to actuate the hydraulic blow 
out preventer at the well site. 

5. Bypass means the intentional 
diversion of waste streams from any 
portion of a treatment facility. 

6. Coastal means any water, including 
any wetland, landward of the inner 
boundry of the territorial seas. 


0a 


7. Deck drainage means all waste 
resulting from platform washings, deck 
washings, runoff from curbs, gutters, and 
drains including spillage of drilling 
muds, waste from drip pans and rig floor 
wash down and fluids derived from 
wash areas. 

8. Drill cuttings means particles 
generated by drilling into subsurface 
geologic formations and which are 
carried to the surface with the drilling 
fluids. 

9. Drilling fluid means any fluid sent 
down-hole, including muds and any 
specialty products, from the time the 
well is begun until the final cessation of 
drilling. 

10. Environmental Protection Agency 
means the U.S. Environmental 
Protection Agency. 

11. Formation test fluids means fluids 
brought up from wells as the result of 
testing the productivity of potentially 
economic oil or gas from geologic 
formations encountered during drilling. 

12. National Pollutant Discharge 
Elimination means the national program 
for issuing, revoking and reissuing, 
terminating, monitoring and enforcing 
permits, and imposing and enforcing 
pretreatment requirements, under 
sections 307, 318, 402 and 405 of the Act. 

13. Produced sand means particulate 
matter, sands, produced along with oil, 
gas and water during the production of 
oil and gas. 

14. Regional Administrator means the 
Administrator of the U.S. Environmental 
Protection Agency, Region 6. 

15. Seepage as used in the permits 
means the physical, slow movement of 
wastewater through a porous material in 
sufficient quantity to produce visible 
unbroken surface flow from a seepage 
area to waters of the United States. 

16. Severe property damage means 
substantial physical damage to property, 


‘damage to treatment facilities which 


cause them to become inoperable, or 
substantial and permanent loss of 
natural resources which can reasonably 
be expected to occur in the absence of 
bypass. Severe property damage does 
not mean economic loss caused by 
delays in production. 

17. Terrirorial Seas means the seas 
falling seaward of a line of ordinary low 
water along that portion of the coast 
which is in direct contact with the open 
ocean and the line marking the seaward 
limit of the inland waters, extending 
seaward a distance of 3 miles (CWA 
section 502). 

18. Upset means an exceptional 
incident in which there is unintentional 
and temporary noncompliance with 
technology-based permit effluent 
limitations because of factors beyond 
the reasonable control of the permittee. 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Notices 


An upset does not include 
noncompliance to the extent caused by 
operational error, improperly designed 
treatment facilities, inadequate 
treatment facilities, lack of preventive 
maintenance, or careless or improper 
operation. 

19. Wetlands means those areas 
which are inundated or saturated by 
surface or ground water at a frequency 
to support, and that under normal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
fens, bogs and similar areas as indicated 
at 40 CFR 435.41(f). 


[FR Doc. 91-4367 Filed 2-22-91; 8:45 am] 
BILLING CODE 6560-50-41 


FEDERAL COMMUNICATIONS 
COMMISSION 


Applications for Consolidated Hearing; 
Annette B. Godwin, et al. 


1. The Commission has before it the 
following groups of mutually exclusive 
applications for six new FM stations: 


BPH-891129MH 
BPH-891130MH 
BPH-891130MI 

BPH-891130MK 


BPH-891130ML 


BPH-891130MN 


BPH-891130MO 





George W. Estess 


d/b/a) KerrE: 


Broadcasting; 
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BPH-891130MP 


BPH-891130MR 


BPH-891 108MF 
BPH-891109MD 
BPH-891109ME 
BPH-891 109MF 
BPH-891109MG 


BPH-891 109M! 


BPH-851017MB 


BPH-851018MZ 


BPH-891025MG 


; | BPH-891025MH 


BPH-891025Ml 


BPH-891026MB 


BPH-891026MM 


BPH-891026MN 


"B,C, D,E,F.G 
2. Ultimate, A, B, C, 
D,E,F 


BPH-891005MD 


BPH-891006MW 
Broadcasters, Inc.; 
Battle Ground, IN. 


3. Ultimate, A, B 


2. Pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the above applications have _ 
been designated for hearing in a 
consolidated proceeding upon the issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety under the corresponding 
headings at 51 FR 19347, May 29, 1986. 
The letter shown before each applicant’s 
name, above, is used below to signify 
whether the issue in question applies to 
that particular applicant. 

3. If there is any non-standardized 
issue in this proceeding, the full text of 
the issue and the applicants to which it 
applies are set forth in an Appendix to 
this Notice. A copy of the complete HDO 
in this proceeding is available for 


inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW.., 
Washington, DC. The complete text may 
also be purchased from the 
Commission’s duplicating contractor, 
International Transcription Services, 
Inc., 2100 M Street, NW., Washington, 
DC 20037. (Telephone (202) 857-3800). 
W. Jan Gay, 

Assistant Chief, Audio Services Division. 
[FR Doc. 91-4390 Filed 2-22-91; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC, Office of the Federal 
Maritime Commission, 100 L Street, NW, 
room 10220. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-200476. 

Title: Virginia International 
Terminals, Inc./Senator Linie GmbH & 
Co. and Deutsche Seereederei Rostock 
GmbH (DSR) and Cho Yang Shipping 
Co. Terminal Agreement. 

Parties: Virginia International 
Terminals, Inc. (VIT) Senator Linie 
GmbH & Co. (Senator) Deutsche 
Seereederei Rostock GmbH (DSR) Cho 
Yang Shipping Co. (Cho Yang). 

Synopsis: The Agreement provides for 
a 60-day interim rate agreement 
between VIT and a joint service 
operating under the name Tricontinental 
Services with Senator, DSR and Cho 
Yang as parties. 

By Order of the Federal Maritime 
Commission. _ 

Dated: February 19, 1991. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 91-4305 Filed 2-2-91; 8:45 am] 
BILLING CODE 6730-01-M 
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The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and § 
225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than March 
15, 1991. 


A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Westchester Financial Corporation, 
Naperville, Illinois; to become a bank 
holding company by acquiring 100 
percent of the voting shares of First 
Bank of Channahon, Channahon, 
Illinois. 


B. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. First State Bancorp, Inc., 
Caruthersville, Missouri; to acquire 100 
percent of the voting shares of Farmers 
Bank of Portageville, Portageville, 
Missouri. 

Board of Governors of the Federal Reserve 
System, February 19, 1991. 


Jennifer J. Johnson, 
= Associate Secretary of the Board. 


[FR Doc. 91-4322 Filed 2-22-91; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL TRADE COMMISSION 


Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 


Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period. 


TRANSACTIONS GRANTED EARLY TERMI- 
NATION BETWEEN: 020491 AND 021591 


3 ical Holdi 
inc., Amisub (PSL), Inc., and 
New H PSL, inc., et al 


02/04/91 
02/05/91 

91-0539 |02/05/91 
91-0492 |02/06/91 

:.| 91-0527 |02/06/91 
91-0532 |02/06/91 
91-0546 |02/06/91 

"| 91-0551 \02/06/91 
| 91-0547 


02/08/91 


02/08/91 


TRANSACTIONS GRANTED EARLY TERMI- 
NATION BETWEEN: 020491 AND 
021591—Continued 


91-0572 


nership til, Sein 4 caer 
man, and Sunnie G. Silverman 
Ciments psccncdbeye a San Juan 
Cement Company, inc., San 

Juan Cement Company, inc 
The Kyowa Bank, Ltd., The 


91-0571 |02/11/91 


«| 91-0523 |02/13/91 


91-0544 |02/13/91 © 


ence inc., Medical Center of 


Independence, inc 91-0521 [02/14/91 


Thorn EMI pic, Thames Tele- 
sion 


Inc., Martin R. Shugrue, Jr. 
Trustee of the Estate of 
EAL, certain assets of East- 


ern Air Lines, §C................0004 2/15/91 


FOR FURTHER INFORMATION CONTACT: 

Sandra M. Peay, or Renee A. Horton, 
Contact Representatives, 

Federal Trade Commission, Premerger 
Notification Office, Bureau of 
Competition, room 303, Washington, 
DC 20580, (202) 326-3100. 


By Direction of the Commission. 


Benjamin I. Berman, 

Acting Secretary. 

[FR Doc. 91-4355 Filed 2-22-91; 8:45 am] 
BILLING CODE 6750-01-™ 


[File No. 902-3147] 


Nobody Beats the Wiz, Inc.; Proposed 
Consent Agreement With Analysis To 
Aid Public Comment 


AGENCY: Federal Trade Commission. 
ACTION: Proposed consent agreement. 


SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
Commission approval, would prohibit, 
among other things, a New Jersey 
retailer of consumer electronic goods 
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from violating the Pre-Sale Availability 
Rule, promulgated under the Magnuson- 
Moss Warranty Act, requiring warranty 
disclosures. Respondent also would be 
required to instruct all current and 
future Wiz retail-store managers 
engaged in the sale of consumer 
products as to their obligations and 
duties under the Act. 


DATES: Comments must be received on 
or before April 26, 1991. 


ADDRESSES: Comments should be 
directed to: FTC/Office of the Secretary, 
room 159, 6th St. and Pa. Ave., NW., 
Washington, DC 20580. 


FOR FURTHER INFORMATION CONTACT: 
Michael Bloom, Federal Trade 
Commission, New York Regionai Office, 
150 William St., suite 1300, New York, 
N.Y. 10038. (212) 264-1207. 


SUPPLEMENTARY INFORMATION: Pursuant 
to section 6{f) of the Federal Trade 
Commission Act, 38 Stat. 721, 15 U.S.C. 
46 and § 2.34 of the Commission’s Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist, having been filed with 
and accepted, subject to final approval, 
by the Commission, has been placed on 
public record for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be 
available for inspection and copying at 
its principal office in accordance with 

§ 4.9(b)(6){ii) of the Commission's Rules 
of Practice (16 CFR 4.9(b)(6)(ii)). 


Agreement Containing Consent Order 
To Cease and Desist 


[File No. 902-3147] 


In the Matter of Nobody Beats the Wiz, 
Inc., a corporation. 


The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of Nobody 
Beats the Wiz, Inc., a corporation, and it 
now appearing that Nobody Beats the 
Wiz, Inc., hereinafter sometimes 
referred to as proposed respondent, is 
willing to enter into an agreement 
containing an order to cease and desist 
from the use of the acts and practices 
being investigated, 

It is hereby agreed by and between 
Nobody Beats the Wirz, Inc., by its duly 
authorized officer, and counsel for the 
Federal Trade Commission that: 

1. Proposed respondent Nobody Beats 
the Wiz, Inc. is a corporation organized, 
existing and doing business under and 
by virtue of the laws of the State of New 
York, with its office and principal place 
of business at 1300 Federal Boulevard, 
Carteret, New Jersey 07008. 


2. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondent 
that the law has been violated as 
alleged in the draft of complaint as 
attached. 

3. Proposed respondent admits all the 
jurisdictional facts set forth in the draft 
of complaint here attached. 

4. Proposed respondent waives: 

(a) Any further procedural steps; 

(b) The requirement that the Commission's 
decision contain a statement of findings of 
fact and conclusions of law; 

(c) All rights to seek judicial review or 
otherwise to challenge or contest the validity 
of the order entered pursuant to this 
agreement; and 

(d) All claims under the Equal Access to 
Justice Act. 


5. This agreement shall not become 
part of the public record of the 
proceeding unless and until it is 
accepted by the Commission. If this 
agreement is accepted by the 
Commission, it, together with the draft 
of complaint contemplated thereby, will 
be placed on the public record for a 
period of sixty (60) days and information 
in respect thereto publicly released. The 
Commission thereafter may either 
withdraw its acceptance of this 
agreement and so notify the proposed 
respondent, in which event it will take 
such action as it may consider 
appropriate, or issue and serve its 
complaint {in such form as the 
circumstances may require) and 
decision, in disposition of this 
proceeding. 

6. This agreement contemplates that, 
if it is accepted by the Commission, and 
if such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of § 2.34 of the 
Commission's Rules, the Commission 
may without further notice to proposed 
respondent, (1) Issue its complaint 
corresponding in form and substance 
with the draft of complaint here 
attached and its decision containing the 
following order to cease and desist in 
disposition of the proceeding, and (2) 
make information public in respect 
thereto. When so entered, the order to 
cease and desist shall have the same 
force and effect and may be altered, 
modified or set aside in the same 
manner and within the same time 
provided by statute for other orders. The 
order shall become final upon service. 
Delivery by the U.S. Postal Service of 
the decision containing the agreed-to 
order to proposed respondent's address 
as stated in this agreement shall 
constitute service. Proposed respondent 
waives any right it might have to any 
other manner of service. A courtesy 
copy of the decision containing the 
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agree-to-order shall also be mailed to 
proposed respondent's counsel, Schekter 
Rishty & Goldstein P.C. Attention: Robin 
Cass, Esq. at 10 Columbus Circle, New 
York, New York 10019. The complaint 
may be used in construing the terms of 
the order, and no agreement, 
understanding, representation, or 
interpretation not contained in the order 
or in the agreement may be used to vary 
or contradict the terms of the order. 

7. Proposed respondent has read the 
complaint and the order contemplated 
hereby. It understands that once the 
order has been issued, it will be required 
to file one or more compliance reports 
showing that it has fully complied with 
the order. Proposed respondent further 
understands that it may be liable for 
civil penalties in the amount provided 
by law for each violation of the order 
after it becomes final. 


Order 


The definitions of terms contained in 
section 101 of the Magnuson-Moss 
Warranty Act, Public Law 93-637, 15 
U.S.C. 2301, and in rule 702, 16 CFR 
702.1, promulgated thereunder, shall 
apply to the terms of this Order. 


I 


It is ordered that respondent Nobody 
Beats the Wiz, Inc., a corporation, its 
successors and assigns, and its officers, 
representatives, agents and employees, 
directly or through any corporation, 
subsidiary, division or other device in 
connection with the sale or offering for 
sale of any consumer product in or 
affecting commerce, do forthwith cease 
and desist from failing to make a text of 
any written warranty on a consumer 
product actually costing more than 
$15.00 readily available for examination 
by prospective buyers prior to sale 
through utilization of one or more means 
specified in 16 CFR 702.3{a), as 
amended. 


II 


It is further ordered that respondent 
shall, within thirty (30) days of the date 
of service of this Order, deliver to each 
current retail store manager and 
assistant manager engaged in the sale of 
consumer products on behalf of 
respondent, a copy of this Order to 
cease and desist. 


iil 


It is further ordered that respondent 
shall, within thirty (30) days of the date 
of service of this Order, instruct all 
current retail store managers and 
assistant managers engaged in the sale 
of consumer products on behalf of 
respondent as to their specific 
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obligations and duties under the 
Magnuson-Moss Warranty Act (15 
U.S.C. 2301) and this Order. 


IV 


It is further ordered that respondent 
shall instruct all future retail store 
managers and assistant managers who 
will be engaged in the sale of consumer 
products on behalf of respondent, before 
they assume said responsibilities for 
respondent, as to their specific 
obligations and duties under the 
Magnuson-Moss Warranty Act (15 
U.S.C. 2301) and this Order. 


Vv 


It is further ordered that respondent 
shall, within thirty (30) days of the date 
of service of this Order, develop and 
implement a program to instruct its sales 
personne! about the availability and 
location of warranty information. 


VI 


It is further ordered that respondent 
shall, for a period of not less than two 
(2) years from the date of service of the 
Order, maintain and upon request make 
available to the Federal Trade 
Commission for inspection and copying 
(i) Copies of all written instructions 
provided by respondent to its retail 
store managers and assistant managers 
and sales personnel regarding their 
obligations and duties under the 
Magnuson-Moss Warranty Act (15 
U.S.C. 2301) and this Order; (ii) copies of 
signs posted by respondent in its retail 
store outlets designed to elicit 
prospective buyers’ attention to the 
availability of the text of written 
warranties for review upon request; and 
(iii) copies of the text of written 
warranties made readily available by 
respondent's retail store outlets for 
examination by prospective buyers on 
request. 


vil 


It is further ordered that respondent 
shall notify the Commission at least 
thirty (30) days prior to any dissolution, 
assignment, or sale resulting in the 
emergence of a successor corporation, 
the creation or dissolution of 
subsidiaries or any other change in the 
corporation that may affect compliance 
obligations arising out of the Order. 


vill 


It is further ordered that respondent 
shall, within sixty (60) days after service 
of this Order on it, file with the 
Commission a report in writing, setting 
forth in detail the manner and form in 
which it has complied with this Order. 


Analysis of Proposed Consent Order to 
Aid Public Comment 


The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from Nobody Beats the 
Wiz, Inc. 

The proposed consent order has been 
placed on the public record for sixty (60) 
days for reception of comments by 
interested persons. Comments received 
during this period will become part of 
the public record. After sixty (60) days, 
the Commission will again review the 
agreement and the comments received 
and will decide whether it should 
withdraw from the agreement or make 
final the agreement's proposed order. 

An investigation of Nobody Beats The 
Wiz, Inc. (“Wiz”), which operates a 
chain of consumer electronic retail 
stores, revealed that the Wiz failed to 
make consumer product warranties 
available to consumers prior to sale 
pursuant to the Pre-Sale Availability 
Rule, promulgated under the Magnuson- 
Moss Warranty Act. 

Specifically, the complaint charges 
that the Wiz violated the Pre-Sale 
Availability Rule by failing to make the 
texts of written warranties readily 
available for examination by 
prospective buyers prior to sale through 
utilization of one or both of the 
following methods required by 16 CFR 
702.3(a), as amended: : 

1. Displaying the text of the warranty 
in close proximity to the warranted 
product; 

2. Furnishing the text of the warranty 
upon request prior to sale and placing 
signs reasonably calculated to elicit the 
prospective buyer's attention in 
prominent locations in the store or 
department advising such prospective 
buyers of the availability of warranties 
upon request. 

The complaint further states that the 
failure to comply with the provisions of 
16 CFR part 702, as amended, 
constitutes a violation of the Magnuson- 
Moss Warranty Act and, pursuant to 
section 110(b) thereof, an unfair or 
deceptive practice under section 5(a)(1) 
of the Federal Trade Commission Act, 
15 U.S.C. 45(a)(1). 

The consent order contains provisions 
designed to seek compliance with the 
Pre-Sale Availability Rule. Part I of the 
Order requires that the Wiz cease and 
desist from failing to make a text of any 
written warranty on a consumer product 
actually costing more than $15.00 readily 
available for examination by. 
prospective buyers prior to sale through 
utilization of one or more means 
specified in 16 CFR 702.3(a), as 
amended. Each Wiz manager and 
assistant manager will receive a copy of 


Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Notices 


this Order to cease and desist and 
instruction on their specific obligations 
and duties under the Magnuson-Moss 
Warranty Act and this Order. Moreover, 
the Order further provides that the Wiz 
instruct all future Wiz retail store 
managers and assistant managers as to 
their specific obligations and duties 
under the Magnuson-Moss Warranty 
Act and this Order before they assume 
responsibilities on behalf of the Wiz. 

Part V of the Order requires the Wiz, 
within thirty (30) days of the date of 
service of this Order, to develop and 
implement a program to instruct its sales 
personnel about the availability and 
location of warranty information. 

Part VI of the Order provides that the 
Wiz shall, for a period of not less than 
two (2) years from the date of service of 
the Order, maintain and upon request 
make available to the Federal Trade 
Commission for inspection and copying 
(i) Copies of all written instructions 
provided by the Wiz to its retail store 
managers and assistant managers and 
sales personnel regarding their 
obligations and duties under the 
Magnuson-Moss Warranty Act and this 
Order; (ii) copies of signs posted by the 
Wiz in its retail store outlets designed to 
elicit prospective buyers’ attention to 
the availability of the text of written 
warranties for review upon request; and 
(iii) copies of the text of written 
warranties made readily available by 
the Wiz’s retail store outlets for 
examination by prospective buyers on 
request. 

Part VIII requires the Wiz to file a 
compliance report within sixty (60) days 
after service of this Order. 

The purpose of this analysis is to 
facilitate public comment on the 
proposed order and is not intended to 
constitute an official interpretation of 
the agreement and proposed order or to 
modify in any way their terms. 

Benjamin I. Berman, 

Acting Secretary. 

[FR Doc. 91-4354 Filed 2-22-91; 8:45 am] 
BILLING CODE 6750-01-M 


[File No. 901-0104] 


Torrington Co., et al.; Proposed 
Consent Agreement With Analysis To 
Aid Public Comment 


AGENCY: Federal Trade Commission. 
ACTION: Proposed consent agreement. 


SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
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Commission approval, would prohibit, 
among other things, two producers of 
needle rollers, The Torrington Company, 
of Connecticut, and Universal Bearings, 
Inc., of Indiana, from implementing or 
otherwise providing for any 
consolidation of the business or assets 
of the entity to be acquired and the 
acquiring entity prior to the 
consummation of the proposed 
acquisition. 


DATES: Comments must be received on 
or before April 26, 1991. 


ADDRESSES: Comments should be 
directed to: FTC/Office of the Secretary, 
room 159, 6th St. and Pennsylvania Ave. 
NW., Washington, DC 20580. 

FOR FURTHER INFORMATION CONTACT: 
Steven Newborn, FTC/S-2308, 
Washington, DC 20580, (202) 326-2682. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721, 15 U.S.C. 
46 and § 2.34 of the Commission's Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist, having been filed with 
and accepted, subject to final approval, 
by the Commission, has been placed on 
public record for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be 
available for inspection and copying at 
its principal office in accordance with 

§ 4.9(b)(6)(ii) of the Commission’s Rules 
of Practice (16 CFR 4.9(b)(6)(ii)). 


Agreement Containing Consent Order 
To Cease and Desist 


[File No. 901-0104] 

In the Matter of The Torrington Co., a 
corporation, and Universal Bearings, Inc., a 
corporation. 


The Federal Trade Commission 
(“Commission”) having initiated an 
investigation of certain acts and 
practices of The Torrington Company 
(“Torrington”), a corporation, and 
Universal Bearings, Inc. (“Universal”), a 
corporation, hereinafter sometimes 
collectively referred to as 
“respondents”, and it now appearing 
that each respondent is willing to enter 
into an agreement containing an order to 
cease and desist from the use of the acts 
and practices being investigated, 

It is hereby agreed by and between 
each respondent by its duly authorized 
officer, and counsel for the Federal 
Trade Commission that: 

1. Proposed respondent Torrington is a 
corporation organized, existing and 
doing business under and by virtue of 
the laws of the State of Delaware, with 
its office and principal place of business 


located at 59 Field Street, Torrington, 
Connecticut 06790. 

2. Proposed respondent Universal is a 
corporation organized, existing and 
doing business under and by virtue of 
the laws of the State of Indiana, with its 
office and principal place of business 
located at 431 N. Birkey Drive, Bremen, 
Indiana 46506. - 

3. Proposed respondents admit all the 
jurisdictional facts set forth in the draft 
of complaint here attached. 

4. Respondents waive: 

(a) Any further procedural steps; 

(b) The requirement that the Commission’s 
decision contain a statement of findings of 
fact and conclusions of law; 

(c) All rights to seek judicial review or 
otherwise to challenge or contest the validity 
of the order entered pursuant to this 
agreement; and 

(d) All rights under the Equal Access to 
Justice Act. 


5. This agreement shall not become 
part of the public record of the 
proceeding unless and until it is 
accepted by the Commission. If this 
agreement is accepted by the 
Commission it, together with the draft of 
complaint contemplated thereby, will be 
placed on the public record for a period 
of sixty (60) days and information in 
respect thereto publicly released. The 
Commission thereafter may either 
withdraw its acceptance of this 
agreement and so notify the 
respondents, in which event it will take 
such action as it may consider 
appropriate, or issue and serve its 
complaint (in such form as the 
circumstances may require) and 
decision, in disposition of the 
proceeding. 

6. This agreement is for settlement 
purposes only and does not constitute 
an admission by respondents that the 
law has been violated as alleged in the 
draft of complaint here attached. 

7. This agreement contemplates that, 
if it is accepted by the Commission, and 
if such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of § 2.34 of the 
Commission's Rules, the Commission 
may, without further notice to proposed 
respondents (1) Issue its complaint 
corresponding in form and substance 
with the draft of complaint here 
attached and its decision containing the 
following order to cease and desist in 
disposition of the proceeding and (2) 
make information public in respect 
thereto. When so entered, the order to 
cease and desist shall have the same 
force and effect and may be altered, 
modified or set aside in the same 
manner and within the same time 
provided by statute for other orders. The 
order shall become final upon service. 
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Delivery by the U.S. Postal Service of 
the complaint and decision containing 
the agreed-to order to respondents’ 
addresses as stated in this agreement 
shall constitute service. Proposed 
respondents waive any right they might 
have to any other manner of service. 
The complaint may be used in 
construing the terms of the order, and no 
agreement, understanding, 
representation, or interpretation not 
contained in the order or the agreement 
may be used to vary or contradict the 
terms of the order. 

8. Proposed respondents have read the 
proposed complaint and order 
contemplated hereby. They understand 
that once the order has been issued, 
they will be required to file one or more 
compliance reports showing that they 
have fully complied with the order. 
Proposed respondents further 
understand that they may be liable for 
civil penalties in the amount provided 
by law for each violation of the order 
after it becomes final. 


Order 


For purposes of this Order, the 
following definitions shall apply: 

A. Torrington means The Torrington 
Company and its successors and 
assigns, as well as its officers, 
employees, agents, divisions, 
subsidiaries, including their successors 
and assigns. 

B. Universal means Universal 
Bearings, Inc. and its successors and 
assigns, as well as its officers, 
employees, agents, divisions, 
subsidiaries, and their successors and 
assigns. 

C. The relevant product means rollers, 
pins, and axle shafts, each an assembly 
or component part of an assembly used 
to reduce the resistance to relative 
motion between two objects in contact. 


I 


It is ordered that respondents 
Torrington and Universal, in connection 
with any proposed acquisition of stock, 
share of capital, or production assets of 
any person manufacturing or selling the 
relevant product, in or affecting 
commerce, as “commerce” is defined in 
the Federal Trade Commission Act, as 
amended, shall each cease and desist 
from directing, implementing or 
otherwise providing for any 
consolidation of the business or assets 
of the person to be acquired and the 
acquiring person prior to the 
consummation of the proposed 
acquisition. 
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It is further ordered that respondents 
Torrington and Universal shall each: 

A. Within thirty (30) days following 
the date this Order becomes fin 
provide a copy of this Order to each 
officer of the respondent, each director 
of the respondent, each director of the 
respondent, and each relevant product 
salesman of the respondent; 

B. File a verified written report with 
the Federal Trade Commission within 
sixty (60) days following the date this 
Order becomes final and at such other 
times as the Federal Trade Commission 
or its staff may, by written notice to the 
respondent, require, setting forth in 
detail the manner and form in which it 
has complied and is complying with this 
Order; and 

C. Notify the Federal Trade 
Commission at least thirty (30) days 
prior to any proposed change in the 
respondent such as dissolution, 
assignment or sale resulting in the 
emergence of a successor, the creation 
or dissolution of subsidiaries, or any 
_ other change in the respondent which 
may affect compliance obligations 
arising out of this Order. 


il 


It is further ordered that for the 
purposes of determining or securing 
compliance with this Order, and subject 
to any legally recognized privilege, upon 
written request by the Commission or its 
staff and on reasonable notice to any 
respondent made to its principal office, 
such respondent shall permit duly 
authorized representatives of the 
Commission: 

A. Reasonable access during 
respondent's office hours, in the 
presence of counsel, to all books, 
ledgers, accounts, correspondence, 
memoranda, and other records and 
documents in the possession or under 
the control of respondent relating to any 
matters contained in this Order, for 
inspection and copying; and 

b. An opportunity, subject to 
respondent's reasonable convenience, to 
interview, in the presence of counsel, 
officers or employees of respondent 
regerding such matters. 


Analysis of Proposed Consent Order To 
Aia Public Comment 


The Federal Trade Commission 
(“Commission”) has accepted an 
agreement to a proposed consent order 
from The Torrington Company 
(“Torrington”) and Universal Bearings, 
Inc. (“Universal”). 

The proposed consent order has been 
placed on the public record for sixty (60) 
days for reception of comments by 


interested persons. Comments received 
during this period will become part of 
the public record. After sixty (60) days, 
the Commission will again review the 
agreement and the comments received 
and will decide whether it should 
withdraw from the agreement or make 
final the agreement's proposed order. 


On April 11, 1990, the Commission 
issued Requests for Additional 
Information to Torrington’s parent, 
Ingersoll-Rand Company (“IRC”), and 
Universal in connection with IRC’s 
proposed acquisition of Universal. The 
proposed complaint alleges that during 
the Hart-Scott-Rodino waiting period, 
Torrington and Universal prematurely 
began to consolidate their businesses in 
violation of section 5 of the Federal 
Trade Commission Act in the market for 
rollers, pins, and axle shafts. 


The proposed consent order provides 
that, in connection with any proposed 
acquisition in the relevant market, 
Torrington and Universal shall each 
cease and desist from any consolidation 
of the business or assets of the person to 
be acquired and the acquiring person 
prior to the consummation of the 
proposed acquisition. However, the 
terms of the proposed consent order are 
not intended to prohibit or restrict the 
parties from, prior to consummation of 
the proposed acquisition: (1) Performing 
customary due diligence in order to 
determine the value of the business or 
assets, or whether to purchase the 
business or assets; or (2) planning, 
independently or jointly, for 
consolidation of the business or assets 
after the acquisition is consummated. 
Torrington and Universal are also 
required to provide to the Commission a 
report of their compliance with the 
provisions of the order within sixty (60) 
days following the date the order 
becomes final. 


The Commission anticipates that the 
effect of the proposed order will be to 
maintain the opportunity for competition 
during the Hart-Scott-Rodino waiting 
period in the market for rollers, pins, 
and axle shafts. 


The purpose of this analysis is to 
facilitate public comment on the 
proposed order, and it is not intended to 
constitute an official interpretation of 
the agreement and proposed order or to 
modify in any way their terms. 


Benjamin I. Berman, 
Acting Secretary. 


[FR Doc. 91-4353 Filed 2-22-91; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control 
Announcement Number 116 


Availability of Funds for Fiscal Year 
1991 for Cooperative Agreements to 
Conduct Research, Treatment, and 
Education Programs on Lyme Disease 
in the United States 


Introduction 


The Centers for Disease Control 
announces a program for competitive 
cooperative agreements to conduct 
ecological and epidemiological research 
studies of Lyme disease. These include: 
Disease surveillance and ecological and 
epidemiological studies, development 
and evaluation of prevention/control 
strategies, and development of improved 
diagnostic tests. In addition, funds are 
available for public information and 
education programs. This program 
addresses the twentieth priority area, 
“Immunization and Infectious Diseases,” 
of the Healthy People 2000 objectives. 
Its overall objective is to lower the 
incidence of Lyme disease in 
hyperendemic states to 5 per 100,000 
population or less by the year 2000. 


Authority 


This program is authorized by section 
301 (42 U.S.C. 241) and section 317 (42 
U.S.C. 247b) of the Public Health Service 
Act, as amended. ; 


Eligible Applicants 


Eligible applicants include public and 
nonprofit organizations able to provide 
services in geographical areas where no 
fewer than 250 cases of Lyme disease 
have been reported to the public health 
office of the State(s) involved or to the 
CDC in fiscal year 1990 (October 1989 to 
September 1990). Thus, universities, 
colleges, research institutions, State and 
local health departments, and private 
nonprofit organizations are eligible for 
these cooperative agreement funds. 
Applications containing feasible 
proposals for public health education 
are of particular interest. 

Participation in proposed activities by 
physicians and scientists with expertise 
and experience in Lyme disease and its 
associated environmental entomological 
aspects is desirable. In addition, when 
appropriate, program activities should 
involve adjacent political jurisdictions. 
Collaborative efforts between State and 
local health departments, universities, 
colleges, and private nonprofit 
organizations are both appropriate and 
encouraged. 
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Availability of Funds 


Approximately $2,700,000 will be 
available in fiscal year 1991 to fund 
multiple awards; at least $675,000 of 
these funds will be available for 
development, production,and 
dissemination of public education 
materials. Varying amounts of funds will 
be available to develop disease 
surveillance, conduct ecological and 
epidemiological studies, develop 
prevention and control activities, 
develop better diagnostic tests, and 
develop and disseminate educational 
materials and programs. About 10-12 
awards, ranging from $50,000 to 
$250,000, are expected. Applications 
may be submitted for any or all of the 
activities described above. 

The cooperative agreements are 
expected to begin on or about May 1, 
1991, for a 12-month budget period 
within a project period of up to 3 years. 
Funding estimates may vary and are 
subject to change. Continuation awards 
within the project period will be made 
on the basis of satisfactory progress and 
the availability of funds. There are no 
matching or cost participation 
requirements; however, the applicant's 
anticipated contribution to the overall 
program costs, if any, should be 
provided on the application. These 
funds should not supplant existing 
expenditures in this disease area. 


Purpose 


The purpose of these cooperative 
agreements is to: (1) Provide assistance 
in assessing the incidence and 
prevalence of Lyme disease in various 
geographic regions of the United States, 
and to critically evaluate the national 
surveillance case definition in this 
process, (2) assess risk factors 
associated with the transmission of the 
disease in the same locations, including 
the population density of vector tick 
species and ecological factors which 
result in high infection rates in tick and 
vertebrate host populations, (3) 
characterize better the etiological agent, 
(4) develop more sensitive and specific 
diagnostic tests, (5) develop and 
evaluate more effective prevention and 
control strategies for Lyme disease, and 
(6) educate the public concerning the 
need for early diagnosis, treatment, 
control, and prevention. 


Program Requirements 

In conducting activities to achieve the 
purpose of this program, the recipient 
shall be responsible for conducting 
selected activities under A. below and 
CDC shall be responsible for conducting 
activities under B. below. The 
applications should be presented in a 


manner that demonstrates the 
applicant's ability to address the 
proposed activities in a collaborative 
manner with CDC. 


A. Recipient Activities 


Recipients will be expected to 
participate fully or selectively in the 
following activities, depending upon 
support requested for differing portions 
of the announcement. Applications for 
ecological and epidemiological studies 
should demonstrate access to 
information contained in the statewide 
surveillance system. 


1. Disease Surveillance and Ecological 
and Epidemiological Studies 


a. Implement, maintain, and evaluate 
an active Lyme disease surveillance 
system based on the 1990 CDC/Council 
of State and Territorial Epidemiologists 
(CSTE) Lyme disease surveillance 
definition. 

b. Initiate epidemiological studies, 
utilizing descriptive, correlative, case- 
control and seroepidemiological 
methods to elucidate risk factors for 
infection and disease in specific 
geographical foci representing differing 
risk circumstances. 

c. Initiate appropriate ecological 
studies to define the transmission 
pattern in nature by identifying tick 
vectors and vertebrate hosts, describing 
their population dynamics, and 
determining infection rates with 
Borrelia burgdorferi. Correlate these 
data with human infection using 
epidemiological methods. 


2. Develop and evaluate prevention/ 
control strategies 


a. Devise, implement, and evaluate 
strategies of prevention and control 
based upon the results of 
epidemiological studies of risk factors 
for Lyme disease. 

b. Design, implement, and evaluate an 
integrated pest management and 
community-based approach for the 
prevention and control of Lyme disease. 
The proposed method could include area 
or host-targeted acaracide treatment, 
environmental modification, and host 
management. 

c. Initiate studies to identify and 
describe the emergence of Lyme disease 
into previously nonendemic areas. 


3. Develop improved diagnostic tests 


a. Develop and test new, more 
sensitive methods of isolating B. 
burgdorferi from clinical specimens. 

b. Develop new and improved 
diagnostic methods for Lyme disease 
diagnosis, including serology, antigen 
detection, and polymerase change 
reaction (PCR) assays. 
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4. Develop and disseminate disease 
information 


a. Develop, publish, and disseminate 
information on the distribution of Lyme 
disease in the geographical area being 
served by the applicant; update these 
data annually showing trends of 
incidence and other descriptive 
epidemiological characteristics of the 
disease. ; 

b. Develop new educational materials 
specifically for health care providers on 
all aspects of clinical diagnosis and 
treatment of Lyme disease. 

c. Develop new educational materials 
for the general public in specific 
geographical areas on the ecology, 
prevention and control of Lyme disease. 

d. Submit all materials to panel 
(established in cooperation with CDC) 
for review and approval. : 

e. Develop and publish information on 
ecological management of tick habitats 
to reduce tick densities, based on 
research results in areas of peridomestic 
Lyme disease transmission. Provide 
educational materials regarding 
recognition and prompt removal of 
infected ticks. 

f. Devise new and innovative 
methods/ approaches to educate both 
medical and lay communities, such as 
the use of peer education. 


B. CDC Activities 


1. Provide technical assistance in the 
design and conduct of research. 

2. Provide assistance to recipients 
regarding development of study 
protocols, data collection methods, and 
training as necessary. 

3. Assist in the development of data 
management processes. 

4. Perform selected laboratory tests. 

5. Coordinate research activities 
among different sites, including 
laboratories and consultants. 

6. Participate in the analysis of 
research information and presentation 
of research findings. 

7. Form a panel of physicians and/or 
scientists to review educational 
materials. 

All educational materials developed 
as a result of these agreements must be 
reviewed by a panel of physicians and/ 
or scientists before production and 
dissemination of the materials. The 
panel will be composed of individuals 
known to have expertise on various 
aspects of Lyme disease in the United 
States, and agreed upon by both CDC 
and the cooperative agreement 
recipients. 

Projects funded through a cooperative 
agreement that involve collection of 
information from 10 or more individuals 
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will be subject to review under the 
Paperwork Reduction Act. 


Evaluation Criteria 


Each application will be reviewed and 
— according to the following 


ee ihe applicant's understanding of 
the purpose of the activity and 
the feasibility of accomplishing the 
outcomes described. 

2. The extent to which background 
information and other data demonstrate 
that the applicant has the appropriate 


—— target populations or study 
objects. 

3. The degree to which the proposed 
objectives are consistent with the . 
defined purpose as defined in the © 
“Purpose” section of this application 
and are specific, measurable, and time- 
phased. 

4. The degree to which research plans 
will be able to achieve the objectives 
and the quality of the methods and 
instruments to be used. 

5. The quality of the plan of operation 
for conducting the proposed activities 
and the degree to which the plan covers 
proposed activities outlined under 
“Recipient Activities” and specifies the 
who, what, where, how, and timing for 
the start and completion of each. 
Considerable emphasis will be placed 
on the selection of the phical area 
where studies will be conducted and to 
the ability of the plan to encompass 
portions of endemic or nonendemic 
areas which are in political subdivisions 
adjoining that of the applicant. 

6. The educational materials are 
based on accurate medical and scientific 
facts and the methods that will be used 
to evaluate and effectiveness of the 
developed materials, including their 
adequate pretesting on a representative 
sample of the intended target 
population. 

7. The appropriateness and 
thoroughness of the methods used to 
evaluate the project. 

8. The qualifications, including 
training and experience, of project 
personnel, and the projected level of 
effort by each toward accomplishment 
of the proposed activities. 

9. The extent to which the applicant 
addresses desirable attributes described 
in “Eligible Applicants.” 

10. The extent to which the budget is 
reasonable, clearly justified, and 
consistent with the intended use of 
cooperative agreement funds. 


Executive Order 12372 Review 


Applications are not subject to review 
as governed by Executive Order 12372, 


Intergovernmental Review of Federal 
Programs. 


Catalog of Federal Domestic Assistance 
Number 


The Catalog of Federal Domestic 
Assistance Number is 93.283. 


Application submission and deadline 


A signed original and two copies of 
the application form PHS 5161-1 must be 
submitted to Candice Nowicki, Grants 
Management Officer, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road, NE., 
room 300, Atlanta Georgia 30305, on or 
before March 29, 1991. 

1. Deadline: Applications shall be 
considered as meeting the deadline if 
they are either: 

a. Received on or before the deadline 
date, or 

b. Sent on or before the deadline date 
and received in time for submission to 
the independent review group. 
(Applicants must request a legibly dated 
U.S. Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or the U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailing.) 

2. Late applications: Applications 
which do not meet the criteria in 1.a. or 
b. above are considered late 
appplications. Late applications will not 
be considered in the current competition 
and will be returned to the applicant. 


Where to Obtain Additional Information 


To receive additional written 
information call (404) 332-4561. You will 
be asked to leave your name, address 
and telephone number, and will need to 
refer to Announcement Number 116. 

Dated: February 19, 1991. 

Signed by: 

Robert L. Foster, 

Acting Director, Office of Program Support, 
Centers for Disease Control. 

[FR Doc. 91-4321 Filed 2-22-81; 8:45 am] 
BILLING CODE 4160-16-m 


National Institutes of Health 


National Institute of General Medical 
Sciences; notice of meetings 


Pursuant to Public Law 92-463, notice 
is hereby given of the meetings of the 
committees of the National Institute of 
General Medical Sciences for March 
1991. 

These meetings will be open to the 
public to discuss administrative details 
relating to committee business for 
approximately one hour at the beginning 
of the first session of the first day of the 
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meeting. Attendance by the public will 

be limited to space available. 

These meetings will be closed 
thereafter in accordance with provisions 
set forth in §§ 552b(c)(4) and 552b{c){6), 
title 5, U.S.C. and section 10(d) of Public 
Law 92-463, for the review, discussion, 
and evaluation of individual research 
training grant and research center grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial p 
such as patentable material, and 
personal information 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Ann Diefenbach, Public 
Information Officer, National Institute of 
General Medical Sciences, National 
Institutes of Health, Building 31, room 
4A52, Bethesda, Maryland 20892 
(Telephone: 301-496-7301), will provide 
a summary of the meeting and a roster 
of committee members. 

Substantive program information may 
be obtained from each executive 
secretary whose name, room number, 
and telephone are listed below each 
committee. 

Name of Committee: Cellular and 
Molecular Basis of Disease Review 
Committee 

Executive Secretary: Dr. Carole Latker, 
Room 9A10, Westwood Bldg., 
Telephone: 301-496-7125 

Dates of Meeting: March 4-5 

Place of Meeting: Guest Quarters Hotel, 
7335 Wisconsin Avenue, Bethesda, 
Maryland 20814. 

Open: March 4, 8:30 a.m.—9:30 a.m. 

Closed: March 4, 9:30 a.m.—5 p.m. 
March 5, 8:30-adjournment 

Name of Committee: Minority Programs 
Review Committee 

Name of Subcommittee: Minority 
Access to Research Careers Review 
Subcommittee 

Executive Secretary: Dr. Norka Ruiz 
Bravo, Room 9A18, Westwood 
Building, Telephone: 301-496-7585 

Dates of Meeting: March 7-8 

Place of Meeting: Building 31C, 
Conference Room 7, National 
Institutes of Health, Bethesda, 
Maryland 20892 

Open: March 7, 8:30 a.m.-9:30 a.m. 

Clased: March 7, 9:30 a.m.-5 p.m. 

March 8, 8:30 a.m.—adjournment 
Name of Committee: Minority Programs 

Review Committee 
Name of Subcommittee: Minority 

Biomedical Research Support 

Subcommittee 
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Executive Secretary: Dr. Mary Stephens, 
room 9A13, Westwood Bldg., 
Telephone: 301-402-0635 

Dates of Meeting: March 14-15 

Place of Meeting: Building 31C, 
Conference Room 9, National 
Institutes of Health, Bethesda, 
Maryland 20892 

Open: March 14, 8:30 a.m.-9:30 a.m. 

Closed: March 14, 9:30 a.m.-5 p.m. 
March 15, 8:30 a.m.—adjournment 


(Catalog of Federal Domestic Assistance 

Program No. 13-859, 13-862, 13-863, 13-880, 

National Institute of General Medical 

Sciences, National Institutes of Health) 
Dated: February 13, 1991. 


Betty J. Beveridge, 

Committee Management Officer, NIH. 
[FR Doc. 91-4395 Filed 2-22-91; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[AK-968-4230-15 AA-6707-D] 


Alaska Native Claims Selection: 
Publication 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision approving 
lands to The Tyonek Native 
Corporation, notice of which was 
published in the Federal Register on 
February 1, 1991, in Vol. 56, No. 22, p. ° 
4074, is modified by correcting the 
allowable uses and the easements on 
page 4. 

Notice of the modified decision will 
be published once a week for four (4) 
consecutive weeks, in the Anchorage 
Daily News. Copies of the decision may 
be obtained by contacting: Bureau of 
Land Management, Alaska State Office, 
222 West Seventh Avenue, #13, 
Anchorage, Alaska 99513-7599. 

Any party claiming a property interest 
which is adversely affected by the 
decision, an agency of the Federal 
government, or regional corporation, 
shall have until March 27, 1991, to file an 
appeal. However, parties receiving 
service by certified mail shall have 
thirty days from the date of receipt to 
file an appeal. Appeals must be filed 
with the Bureau of Land Management at 
the address identified above, where the 
requirements for filing an appeal may be 
obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR part 4, subpart 


E, shall be deemed to have waived their 
rights. 

Christy Mitchell, 

Acting Chief, Branch of Cook Inlet and Ahtna 
Adjudication. 

[FR Doc. 91-4339 Filed 2-22-91; 8:45 am] 
BILLING CODE 4310-JA-M 


[OR-010-01-4320-01: GP 1-112] 
Lakeview District Grazing Advisory 
Board, Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of meeting. 


summary: The Lakeview District 
Grazing Advisory Board will hold a 
meeting on Monday, March 18, 1991. The 
meeting will begin at 10 a.m. at the 
Lakeview District Office, 1000 South 9th 
Street, Lakeview, Oregon. The public is 
invited to attend. The meeting is being 
held in order to discuss drought 
conditions, “Range of Our Vision”, and 
the Klamath Falls Resource 
Management Plan. 

FOR FURTHER INFORMATION CONTACT: 
Renee Snyder, Public Affairs Officer, 
1000 South Ninth Street, Lakeview, OR 
97630, (503) 947-6110. 

Judy Ellen Nelson, 

District Manager, Lakeview. 

[FR Doc. 91-4340 Filed 2-22-91; 8:45 am] 
BILLING CODE 4310-33-M 


[WY-040-01-4212-14; WYW-102141] 


Realty Action; Direct Sale of Public 
Lands in Uinta County, WY 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of realty action; Direct 


sale of public lands in Uinta County, 
wy. 


SUMMARY: The Bureau of Land 
Management has determined that the 
lands described below are suitable for 
public sale under section 203 of the 
Federal Land Policy and Management 
Act of 1976, 43 U.S.C. 1713: 


Sixth Principal Meridian 
T. 13 N., R. 115 W., 

Section 28: E¥YANE% 

The above lands aggregate 80 acres. 
FOR FURTHER INFORMATION CONTACT: 
Darrel Short, Area Manager, Bureau of 
Land Management, Kemmerer Resource 
Area, P.O. Box 651, Kemmerer, 
Wyoming 83101, 307-877-3933. 
SUPPLEMENTARY INFORMATION: The 
Bureau of Land Management proposes 
to sell the surface estate to Mr. Daniel E. 
Rinker. Mr. Rinker currently operates 
two evaporation ponds on the subject 
lands for disposal of produced waters 
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from the Hickey/Table Mountain areas. 
The proposed direct sale to Mr. Rinker 
would be made at fair market value. 

The proposed sale is consistent with 
the Kemmerer Resource Area © 
Management Plan. The planning 
document and environmental 
assessment/land report covering the 
proposed sale are available for review 
at the Bureau of Land Management, 
Kemmerer Resource Area Office, 
Kemmerer, Wyoming. 

Conveyance of the above public lands 
will be subject to reservations to the 
United States for ditches and canals 
pursuant to the Act of August 30, 1890, 
43 U.S.C. 945; all minerals pursuant to 
section 209(a) of the Federal Land Policy 
and Management Act of 1976, 43 U.S.C. 
1719; those rights for a telephone line as 
have been granted to Union Telephone 
Company; and those rights for a county 
road as have been granted to Uinta 
County. There will be no cancellation of 
existing federal grazing rights. Those 
AUMs associated with the above 
referenced parcel will be absorbed by 
the operators in the balance of the 
Bench Allotment. 

Upon publication of this notice in the 
Federal Register, the above described 
land will be segregated from all forms of 
appropriation under the public land 
laws, including the general mining laws, 
except for leasing under the mineral 
leasing laws. 

For a period of forty-five (45) days 
from the issuance of this notice, 
interested parties may submit comments 
to the District Manager, Rock Springs 
District, Bureau of Land Management, 
P.O. Box 1869, Rock Springs, Wyoming 
82901. Any adverse comments will be 
evaluated by the State Director who 
may sustain, vacate, or modify this 
realty action. In the absence of any 
objections, this proposed realty action 
will become final. 

Dated: February 8, 1991. 

Darrel J. Short, 

Area Manager. 

[FR Doc. 91-4375 Filed 2-22-91; 8:45 am] 
BILLING CODE 4310-22-M 


Minerals Management Service 


Request for Comments on the Draft 
Proposed Comprehensive Outer 
Continental Shelf (OCS) Natural Gas 
and Oil Resource Management 
Program for 1992-1997 


AGENCY: Minerals Management Service 
(MMS), Department of the Interior. 
SUMMARY: Comments are requested on 
the initial proposal for a new program 
for the period mid-1992 through mid- 
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1997. The new program will succeed the 
current one, which covers the period 
July 1987 through June 1992. 

Statutorily required steps in the 
program development process following 
this notice include the development of a 
proposed program, a proposed final 
program, and a final program. Draft and 
final Environmental Impact Statements 
(EIS’s) will also be prepared. Comments 
submitted in response to this notice will 
be considered in preparing the proposed 
program and the draft EIS. 


DATES: Comments and information must 
be received within 60 days of the 
publication of this notice. 


ADDRESSES: Comments and information 
should be mailed to: Director, Minerals 
Management Service (MS-4230), 1849 C 
Street, NW., Washington, DC 20240. 
Hand deliveries to the Department of 
the Interior may be made at 1849 C 
Street, NW., room 2525, Washington, 
DC. Envelopes or packages should be 
marked “Comments on the 
Comprehensive OCS Program.” If any 
privileged or proprietary information 
which the respondent wishes to be 
treated as confidential is submitted, the 
envelope should be marked “Contains 
Confidential Information.” Under 
section 18{c}{1) of the OCS Lands Act, 
any suggestions from the executive of 
any affected local government in an 
affected State should also be submitted 
to the Governor of such State. 


FOR FURTHER INFORMATION CONTACT: 
For information on the development of 
the new comprehensive program, 
telephone Bob Samuels or Tim Redding, 
Branch of Program Development and 
Planning, at (202} 208-3072. For copies of 
block-specific maps and documents 
describing the draft proposed 
comprehensive program (and for 
documents describing the 1987 program), 
telephone orders can be placed by 
calling Jan Arbegast at the above 
number. 


SUPPLEMENTARY INFORMATION: 
Comments are requested from States, 
local governments, other interested 
individuals and groups, the oil and gas 
industry, and Federal agencies to assist 
in preparing a Comprehensive OCS 
Natural Gas and Oil Resource 
Management Program to cover the 
period mid-1992 to mid-1997. 


Development of the ensive 
program enables the Federal 
Government, affected States and 
localities, other interested parties, and 
industry to plan for coordination 
concerning OCS oil and gas activities. 

The program preparation process will 
follow all the analytic and procedural 
steps set out in section 18 of the OCS 
Lands Act. As part of this process, 
consideration will continue to be given 
to new approaches to the OCS program, 
with the aim of reaching consersus as 
well as obtaining a proper balance 
between the potential benefits and risks. 

The preparation of the EIS associated 
with the new program will be in 
accordance with section 102{2)(C) of the 
National Environmental Policy Act 
(NEPA). As part of the scoping process 
initiated in July 1989, comments received 
in response to this notice will be 
considered in the preparation of the EIS. 


The Draft Proposed Comprehensive 
Program 


The draft proposed comprehensive 
program contains a number of initiatives 
for redirecting the OCS program. 


I. Comprehensive Program Approach 


A key initiative is the comprehensive, 
longer term approach to the OCS 
program, encompassing geologic and 
enviromental studies and assuring 
continued safe and clean operations. 

The new comprehensive approach 
divides the 26 OCS planning areas into 
the following 3 categories of activities: 

(1) Consideration of leasing and of 
studies; 

(2) Consideration of studies, but no 
leasing; and 

(3) No leasing and no leasing-related 
studies. 

Provisions concerning operations will 
be effective in those planning areas 
where operations are permitted under 
the OCS Lands Act. Tentative plans 
concerning operations, as well as 
geologic and environmental studies, 
included as part of this draft proposed 
comprehensive program appear in the 
“Summary and Decision” document 
available by calling the above telephone 
number. 

Under this approach, some planning 
areas are designated for consideration 
of further study rather than 
consideration of leasing in the period 
1992-1997. Such studies would provide 
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an improved basis for decisionmaking 
concerning that area in the period 
beyond 1997. 

For the draft proposed comprehensive 
program, the OCS planning areas are 
categorized as follows: 

Category 1. Plan for geologic and 
environmental studies and consider for 
leasing in 1992-1997: 


Mid-Atlantic, South Atlantic, Eastern Gulf 
of Mexico (north of 26° N. Latitude and west 
of 86° W. Longitude), Central Gulf of Mexico, 
Western Gulf of Mexico, Southern California, 
Gulf of Alaska (Yakutat area), Cook Inlet, St. 
George Basin, Navarin Basin, St. Matthew- 
Hall, Norton Basin, Hope Basin, Chukchi Sea, 
and Beaufort Sea. 


The term consider for leasing means 
that consultations and analyses under 
the National Environmental Policy Act 
and the OCS Lands Act are planned and 
not necessarily that all or even part of 
the area analyzed will be offered for 
lease. 

While leasing would be considered in 
15 areas, the draft proposal provides for 
up to 23 sales in 12 of those areas. (This 
contrasts with 39 sales in 21 areas in the 
current program.) The number of areas 
under consideration for leasing in the 
draft proposal will be narrowed down 
from 15 to 12 in the following way: 
Based on responses to Requests for 
Interest and Comments, one sale will be 
considered for either Hope Basin or St. 
George Basin, and one sale will be 
considered for Navarin Basin, or Norton 
Basin, or St. Matthew-Hall. (See the 
regional Area Evaluation and Decision 
Process charts at the end of this notice.} 

Category 2. Consider for MMS 
geologic and environmental studies, but 
no leasing. This category includes those 
areas which President Bush’s 
announcement of June 26, 1990, stated 
would not have leasing before the year 
2000: 


North Atlantic, Eastern Gulf of Mexico 
(south of 26° N. Latitude and east of 86° W. 
Longitude), Central California, Northern 
California, Washington. nm, Gulf of 
Alaska (Middleton Island area), Kodiak, 
Shumagin, and North Aleutian Basin. 


Category 3. No leasing and no MMS 
studies related to program decisions: 


Straits of Florida, Aleutian Arc, Bowers 
Basin, and Aleutian Basin. 


A table summarizing these proposals 
appears below in this notice. 


TABLE 1.—PROPOSED ACTivity BY OCS REGION AND PLANNING AREA 1992-1997 
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TABLE 1.—PROPOSED ACTiviTy BY OCS REGION AND PLANNING AREA 1992-1997—Continued 


Region and planning area 


Western Gulf .W...........0+ 
Pacific Region: 
Southern 


* Actual dates depend upon the outcome of the Area Evaluation and Decision Process described in text. 


Il. New Approach to the Consideration 
of Areas for Leasing 


The draft proposed comprehensive 
program provides for a new approach to 
the consideration of oil and gas leasing 
on the OCS: 

—Tailoring the program for the different 
characteristics of each region and 
planning area; 

—Being more selective, giving priority to 
the areas with oil and gas potential 
and avoiding areas where the risks of 
development are too great; 

—Limiting the size of the Area 
Identification in some areas, where 
appropriate to the geology and 
environmental concerns (Mid- and 
South Atlantic [250 blocks]; Eastern 
Gulf of Mexico [200 blocks]; and 
Southern California [87 blocks}); 

—Using a new Area Evaluation and 
Decision Process for the consideration 
of leasing, heightening attention to the 
adequacy of information and the 
resolution of conflicts; and 

—Responding with sensitivity to the 
concerns of residents of areas affected 
by offshore development. 

Maps depicting all 26 OCS planning 
areas and the portions of planning areas 
included for the consideration of leasing 
appear below in this notice. 

The new Area Evaluation and 
Decision Process for the consideration 
of leasing in each OCS region is 
described just below and depicted in 
charts which appear at the end of this 
notice. 


The Area Evaluation and Decision 
Process 


The Area Evaluation and Decision 
Process is designed to provide a 
framework to order and focus the 
activities that must be accomplished to 
effectively manage OCS natural gas and 
oil resources—environmental studies, 
resource evaluation, consultations, and 
review of decision options under the Act 
and the National Environmental Policy 
Act. Particular emphasis will be placed 
on the following three objectives: 

¢ Improving the acquisition and 
integration of environmental, mineral 
resource, and socioeconomic 
information to improve the quality of 
decisions; 

° Defining leasing proposals more 
selectively; and 

e Enhancing the opportunities for 
States, coastal communities, and other 
concerned parties to provide input into 
the development of plans for the 
management of offshore natural gas and 
oil resources. 

The Area Evaluation and Decision 
Process has three interactive elements: 

(1) Information Acquisition and 
Evaluation—the gathering and analysis 
of environmental, oil and gas resource, 
economic, and industry interest 
information to be used in the subsequent 
oil and gas management planning and 
decisionmaking efforts in a planning 
area; 

(2) Planning and Consultation—the 
involvement of potentially affected 
parties in the development of decision 


1994, 1997. 


Annually. 
Annually. 


a After 1/1/96. 


options for the management of oil and 
gas resources that would subsequently 
undergo review and analysis pursuant to 
the OCS Lands Act and the National 
Environmental Policy Act; and 

(3) Analysis of Decision Options—the 
analysis and further consultation 
associated with the statutory and 
regulatory review of specific leasing 
proposals, 


(1) Information Acquisition and 
Evaluation 


This process focuses on the 
acquisition of environmental, oil and gas 
resource, economic, and industry 
interest information to be used in the 
subsequent oil and gas management 
planning and decisionmaking efforts in a 
planning area. Existing information from 
all sources (including MMS’s 
environmental studies program and 
geologic studies and resource evaluation 
studies) will be evaluated, needs for 
additional or better information will be 
identified, studies priorities will be 
established, and studies plans will be 
developed. Consultation and 
cooperation with a wide range of 
interested parties are integral parts of 
this process. 


Establish Coordinating Mechanisms 


An extensive program of contacts 
with State and local governments, 
universities, oil and gas industry groups, 
and other Federal agencies is essential 
to ensuring the acquisition and use of 
environmental and geologic information 
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in offshore oil and gas decision 
processes. Appropriate coordinating 
mechanisms (options include existing 
mechanisms such as task forces and 
Regional Technical Working Groups, as 
well as any new coordinating groups) 
will be employed to ensure broad and 
active participation in the acquisition, 
synthesis, and evaluation of 
environmental and oil and gas resource 
information. Information Transfer 
Meetings and environmental workshops 
to facilitate the development and 
monitoring of environmental studies are 
examples of the mechanisms that are 
employed in this process. In some 
planning areas, suitable coordinating 
mechanisms are already established; 
while in others, efforts will be made to 
expand the participation of interested 
parties in the coordination of 
information acquisition efforts. The 
discussion of MMS’s environmental and 
geologic studies programs in the draft 
proposed comprehensive program 
decision documents explains these 
efforts in futher detail. 


Information Base Review 


The MMS will evaluate the status of 
information acquisition efforts and the 
quality of that information in making a 
determination as to whether to proceed 
with planning efforts for the 
development of leasing proposals. 
Options available would be to continue 
studies efforts until studies essential to 
further planning efforts are completed, 
to proceed with the planning process, or 
to abandon future studies and planning 
efforts. If a decision were made to 
proceed with planning, studies and other 
information gathering efforts would aslo 
proceed as needed. 


(2) Planning and Consultation 


This process is designed to involve 
potentially affected parties in the 
development of decision options for the 
management of oil and gas resources 
that would subsequently undergo review 
and analysis pursuant to the OCS Lands 
Act and the National Environmental 
Policy Act. The time and techniques 
necessary to effectively accomplish this 
goal may vary among planning areas. 
Steps in this process include a Call for 
Information and Nominations, scoping 
meetings, and other coordination 
meetings. In some areas, a Request for 
Interest and Comments will precede the 
decision on issuance of the Call. 
Existing coordinating mechanisms 
(Regional Technical Working Groups 
and task forces, for example) would be 
employed—as well as other consensus- 
building techniques, as needed—to 
ensure the active and effective 
participation of States and local 


governments, other Federal agencies, 
industry, and the public. 


Request For Interest and Comments 


In some areas, a Request for Interest 
and Comments will be issued before the 
Call to determine the level of interest in 
proceeding with planning activities. 
Responses to this request will help MMS 
judge whether the rest of the process is 
worth pursuing in those areas. While 
this step formerly solicited comments 
only from industry, its scope is being 
expanded to request comments from 
potentially affected parties as well. 


Call for Information and Nominations/ 
Notice of Intent To Prepare an EIS 


The Call for Information and 
Nominations requests all affected 
parties to submit written comments and 
to participate in the process of 
developing proposals to undergo 
analysis under the National 
Environmental Policy Act and section 19 
of the OCS Lands Act. At this stage, all 
aspects of the proposals would be open 
for discussion—timing, configuration of 
the lease sale proposal and alternatives, 
measures to mitigate potential impacts, 
and issues of concern that may require 
special analysis. Coordination with 
affected parties at this stage provides 
the opportunity to consider the 
compatibility of oil and gas activities 
with other resource management 
policies and to more clearly establish a 
context for analysis of specific leasing, 
exploration, and development proposals. 
Consideration would also be given at 
this time to the appropriate level of 
State participation in EIS analyses (if 
any) and to whether other agencies with 
jurisdiction and expertise should be 
invited to participate in the preparation 
of the EIS. 

The Call, published in the Federal 
Register, invites potential bidders to 
nominate areas and indicate levels of 
interest in leasing. The Call also solicits 
comments from States, localities, and all 
other interested parties on any 
environmental effects and use conflicts 
as well as coastal zone consistency 
concerns. States, localities, and others 
have the opportunity to comment on 
areas or topics of concern that should be 
considered in planning the lease sale. 
The Call also identifies the area of 
hydrocarbon potential. Comments are 
normally due 45 days after the Call is 
published. At the time the Call is 
published, consultation is begun 
concerning possible multiple-use 
conflicts with the Department of 
Defense and other activities in the area 
under consideration for leasing. Also, 
information is provided to affected 
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States under section 8(g) of the OCS 
Lands Act. 

One product of these planning and 
coordination activities would be the 
identification of a proposal and 
alternatives to be analyzed in an EIS 
and a determination of the scope of that 
analysis. On the other hand, these 
efforts may result in a determination 
that analysis of a leasing proposal under 
the National Environmental Policy Act 
and section 19 of the OCS Lands Act 
should be delayed or reconsidered in the 
next 5-year program. It is also possible 
that a finding may be made that lack of 
industry interest, potential 
environmental risks, unresolved State or 
local concerns that outweigh national 
benefits, or a combination thereof 
suggest that further planning efforts in a 
particular planning area are not 
worthwhile. The decision regarding 
abandonment or continuation of 
planning efforts could then be 
addressed, either independently by 
planning area, or as an issue in the next 
5-year program. 


(3) Analysis of Decision Options 


This process provides the framework 
for those activities associated with the 
statutory and regulatory review of 
specific leasing proposals. As such, the 
sequence and scope of these activities 
are constrained to some degree by law 
or regulation. However, even within 
these constraints, there are 
opportunities to make decision 
documents, and consequently OCS oil 
and gas management decisions, more 
responsive to State and local concerns. 


Proposed Action and Alternative 
Memorandum/ Area Identification 


The Proposed Action and Alternative 
Memorandum (PAAM) summarizes and 
analyzes responses to the Call and 
Notice of Intent, along with other 
relevant information (for example, the 
issues and information discussed in 
coordination meetings with affected 
parties). In analyzing responses to the 
Call, this memorandum would discuss 
data indicating industry interest, 
recommendations for deletions of areas, 
recommendations for alternate proposal 
configurations, and suggestions for 
mitigating measures. 

The PAAM provides the vehicle for 
identification of the proposed action to 
be addressed in the draft EIS. This 
proposed action will consist of an Area 
Identification (the area within the 
planning area to be considered for 
leasing), and the identification of special 
mitigating measures proposed to be 
adopted for the lease sale. The area 
identification sets the scope of the EIS 
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by indicating, as items to be analyzed, 
the major issues in the proposal area, 
reasonable alternatives to the Federal 
proposal, and possible alternative 
mitigating measures. 

ter an Area Identification decision 
is made, the MMS will provide the 
affected States earlier with detailed 
information concerning any blocks 
covered by section 8{g) of the OCS 
Lands Act. Consultation with a State 
over potential boundary issues covered 
by section 7 of the OCS Lands Act may 
be initiated, if appropriate. 

Also, following the announcement of 
Area Identification, the Regional 
Director writes to the Governors of 
affected States and, as appropriate, 
members of the public who responded to 
the Call. He provides an explanation of 
how the comments were employed in 
the development of the proposal and 
alternatives to be analyzed in the EIS. 


Draft Environmental Impact Statement/ 
Proposed Notice of Sale 


The proposed action (Alternative I) in 
the draft EIS will be the sale 
configuration and terms and conditions 
(including proposed mitigation 
measures) which will be included in the 
proposed Notice of Sale. The analysis of 
potential environmental effects of oil 
and gas activities will focus on the area 
proposed for consideration for leasing 
as described in the proposal action. The 
EIS will also analyze alternatives to the 
proposed action, alternative mitigating 
measures (if reasonable alternatives are 
identified in the scoping process), and 
issues related to approved coastal zone 
management plans. 

The proposed Notice of Sale will be 
issued at approximately the same time 
as the draft EIS. A determination of the 
proposed sale configuration and terms 
and conditions to be included in the 
proposed Notice will be made, prior to 
completion of the draft EIS, through the 
preparation and review of an update 
memorandum. Those aspects of the 
proposed Notice relevant to the EIS will 
be summarized in chapter II of the EIS. 
The draft EIS will be filed with the 
Environmental Protection Agency and a 
notice announcing the availability of the 
EIS and the proposed Notice will be 
published in the Federal Register. 


90-Day Public Comment Period 


The draft EIS and proposed Notice 
will be made available for a 90-day 
comment period, during which time 
public hearings are held in the affected 
region. This 90-day period extends by 30 
days the 60-day period required by 
section 19 of the OCS Lands Act for the 
Governors of affected States to 
comment on the size, timing, or location 


of the sale. It is also 30 days longer than 
the 60-day comment period for draft 
EIS's recommended by the Department 
of the Interior's Departmental Manual. 
Meetings may be scheduled with 
commenters to enhance the public 
review process. Significant comments 
from State or local governments or 
individuals or organizations may result 
in meetings or workshops to assist in 
fully analyzing the comments, and if 
necessary, making additions or changes 
to the issues, alternatives, or mitigating 
measures being analyzed in the EIS, or 
to assist in making decisions on the 
Notice of Sale. 

Public hearings on the draft EIS will 
be announced by means of a Federal 
Register Notice, a letter from the MMS 
Regional Director to the Governor or 
each affected State, and announcements 
in local newspapers. Copies of the letter 
to the Governor and the draft EIS are 
also sent to the appropriate Policy 
Committee members, Regional 
Technical Working Group members, and 
local government entities which 
participated in the planning process. 
Letters may also be sent to individuals 
or organizations which have 
participated heavily in the development 
of the proposal or alternatives. 

As required by section 19 of the OCS 
Lands Act, the proposed Notice is sent 
to Governors of affected States with a 
letter requesting comments on size, 
timing, or location of the sale. This letter 
also explains how State coastal zone 
management program policies have 
been considered in decisionmaking and 
invites any further comment the State 
wishes to make. A copy of this letter is 
sent to the States’ official contact in the 
coastal zone management agency and to 
the appropriate Policy Committee 
members. 

If there is a litigated Federal/State 
jurisdictional dispute involving blocks 
under consideration for leasing, an 
agreement offer is made to the State at 
this time under section 7 of the OCS 
Lands Act. 


Final EIS 


After receipt of comments pursuant to 
the NEPA and section 19 of the OCS 
Lands Act, a final EIS will be prepared 
and published. The EIS will analyze 
options concerning the configuration of 
leasing proposals, mitigation measures, 
and timing of the leasing action 
(including whether and for what-reasons 
a leasing action should be delayed or 
canceled). Consideration of comments 
received on the draft EIS and the 
proposed Notice will enable MMS to 
tailor the analysis in the final EIS to the 
particular concerns of commenters. 
Requests by commenters or other 
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participating agencies for analysis of 
alternatives and/or issues will be 
considered in developing the EIS. 
Concurrently, consideration of 
comments submitted under section 19 of 
the OCS Lands Act will ensure that the 
final EIS and subsequent decision 
documents cover an appropriate range 
of options for a decision on the final 
Notice of Sale. 


Final Notice of Sale 


No sooner than 30 days following 
publication of the final EIS (a period 
during which comments may be 
received from any interested parties), a 
decision on whether and how to proceed 
with a leasing action can be made. A 
wide range of options is likely to be 
available at this stage, including options 
to: proceed with leasing as proposed in 
one or more of the EIS alternatives; 
adopt special mitigating measures; 
cancel the proposed leasing action; or 
delay the leasing action pending 
completion of studies, additional 
planning or consultation efforts, or the 
preparation of a new 5-year program. 
These options, and others regarding 
nonenvironmental matters, will be 
addressed in a decision memorandum, 
Any substantive comments received 
about the proposal since the filing of the 
final EIS will also be addressed. 

Section 19 of the OCS Lands Act 
provides that the Secretary of the 
Interior is to accept recommendations of 
a Governor if the Secretary determines 
that they provide for a reasonable 
balance between the national interest 
and the well-being of the affected State. 
These recommendations, provided 
during the review period of the draft EIS 
and the proposed Notice of Sale, will, if 
necessary, receive analysis in the final 
EIS. The rationale for the Secretary's 
determination will be communicated to 
the Governor in writing. 

If the Secretary decides to proceed, 
the date, timing, location, blocks to be 
offered, and the terms and conditions of 
the sale are published in the Federal 
Register not less than 30 days before the 
sale is conducted. 


Sale 


Not less than 30 days after the final 
Notice is published, a sale is conducted 
by the appropriate MMS regional office. 
A public opening and reading of sealed 
bids submitted by qualified bidders 
occurs. 


Bid Adequacy Review 


High bids for each block are 
evaluated after the sale to assure receipt 
of fair market value. The Justice 
Department and the Federal Trade 
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Commission also review the results to 
ensure that awarding leases does not 
create a situation inconsistent with 
antitrust laws. 


/ 


Lease Issuance Decision 


The Secretary has up to 90 days after 
receipt of bids to either accept or reject 
a bid. Bid acceptance decisions have 
been delegated to the MMS Regional 
Director. Normally, if a bid is accepted, 
the lease is issued shortly thereafter. 


Other Steps in the Process 


In addition to the steps described 
above, supplemental notices highlighting 
specific questions on a proposed sale 
may also be published for public 
response at various points in the 
process. Provisions for compliance with 
the requirements of the Coastal Zone 
Management Act Reauthorization 
Amendments of 1990 will be 
incorporated in future descriptions of 
this process. 


Ii]. Assurance of Fair Market Value 


The current two-phased bid adequacy 
review process will be retained, with the 
basic minimum bid level proposed at $25 
per acre, subject to sale-by-sale 
reconsideration. 


Information Requested 
All Parties 


The MMS requests the comments of 
all parties on the draft proposed 
comprehensive program as described 
above. Information and criteria which 
support comments are also requested to 
assist MMS in its deliberations. 

Comments are solicited on all 
elements of the draft proposed 
comprehensive program: the 
configuration of planning area 
boundaries; areas included for 
consideration for leasing; the frequency 
of sales proposed for consideration in a 
planning area; the Area Evaluation and 
Decision Process; provisions to assure 
the receipt of fair market value; 
designation of geologic and 
environmental study areas; and 
provisions to assure continued safe 
operations. 

Parties requesting the inclusion of one 
or more portions of the OCS for the 
consideration of leasing in the new 5- 
year program should also indicate 
where leasing consideration should not 
or need not be pursued. 

Parties requesting the exclusion of one 
or more portions of the OCS from 
consideration for leasing in the new 5- 
year program should also indicate 
where consideration for leasing should 
be pursued. 


Respondents are urged to illustrate 
their written comments by marking up 
block-specific maps of areas to be 
considered for leasing. These maps have 
been prepared for the 15 planning areas 
in which leasing consideration is 
indicated as part of the draft proposed 
program. Copies of these maps can be 
obtained by calling the telephone 
number indicated above under “For 
Further Information Contact”. 

Responses to the following questions 
are also sought: 

(1) What are additional ways to help 
resolve controversy concerning OCS 
issues—in particular, what consultation 
mechanism is best for each region? 

(2) What are your views on the 
proposed new Area Evaluation and 
Decision Process—especially on the 
following elements: 

(a) The new process envisions an 
Information Base Review step (indicated 
by “I” on the process charts, below) 
prior to the commencement of planning 
efforts for developing leasing proposals 
in each planning area. How could this 
step-be designed so as to be most 
useful? 

(b) The development and approval of 
a Proposed Action and Alternative 
Memorandum and the Area 
Identification are intended to focus the 
attention of decisionmakers and the 
public on the early definition of a 
realistic leasing consideration proposal 
and a comprehensive set of alternatives. 
This is intended to improve the focus 
and scope of the subsequent reviews 
under the National Environmental Policy 
Act and the OCS Lands Act. What 
consultation techniques or procedures 
would be most useful in this effort? 

(c) In the process for the analysis of 
decision options outlined above, a 
proposed Notice of Sale would be issued 
at approximately the same time as the 
draft EIS. Thus, the review of the 
proposed Notice of Sale under section 19 
of the OCS Lands Act would occur 
concurrent with the review of the draft 
EIS. The final EIS would then be issued 
prior to the final Notice of Sale. What 
are the advantages and disadvantages 
of this procedure? 

(d) At what point in the process would 
the consistency determination required 
by the Coastal Zone Act 
Reauthorization Amendments of 1990 be 
most effectively made? In particular, 
should the consistency determination be 
made approximately 90 days before the 
decision on the final Notice of Sale? 


Additional Information Requested from 
the Oil and Gas Industry 


In addition to the information 
requested above, oil and gas industry 
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respondents are requested to provide 
information which could be used to 
identify the areas most likely to contain 
natural gas and oil accumulations of 
sufficient size and number to warrant 
leasing, exploration, and commercial 
development activities under current 
and foreseeable technological and 
economic conditions. 

It should be emphasized that 
information from industry will be 
considered along with comments on 
possible environmental effects and the 
results of various environmental and 
other cost and economic analyses to 
determine the size, timing, and location 
of areas which may be considered for 
leasing in the 5-year program. 

All information requested should be 
based on estimates of resources 
expected to be unleased as of mid-1992. 

(1) Rank each whole planning area 
from 1 to 26. The ranking should reflect 
a combination of resource assessment 
and interest in leasing, exploration, and 
development. 

(2) For the 15 planning areas where 
the draft proposed comprehensive 
program provides for the consideration 
of leasing, provide a ranking from 1 to 14 
(rank Mid- and South Atlantic as a unit). 
The ranking should reflect interest in the 
development of oil and gas resources. 
This ranking should take into account 
only those portions of the planning 
areas included for the consideration of 
leasing. 

Confidential treatment of privileged or 
proprietary information is authorized 
under section 18(g) of the OCS Lands 
Act. In order that only privileged or 
proprietary information be treated as 
confidential, it should be submitted 
separately and marked as confidential. 
Privileged or proprietary information 
that is labeled confidential will be 
treated as confidential from the time of 
receipt by MMS until 5 years after final 
approval of the new OCS program. 
However, summaries of such 
information submitted to MMS, the 
names of respondents submitting it, and 
comments not containing such 
information will not be treated as 
confidential information. As noted 
above, if any privileged or proprietary 
information which the respondent 
wishes to be treated as confidential is 
attached to comments, the envelope 
should be marked “Contains 
Confidential Information.” 


Dated: February 20, 1991. 
Barry A. Williamson, 
Director, Minerals Management Service. 
BILLING CODE 4310-MR-M 
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INTERSTATE COMMERCE 
COMMISSION 


[Finance Docket No. 31831] 


CSX Transportation, inc.-—Trackage 
Rights Exemption—Wheeling & Lake 
Erie Railway Co.; Exemption 

Wheeling & Lake Erie Railway 
Company (W&LE) has agreed to grant 
overhead trackage rights to CSX 
Transportation, Inc., between milepost 
C1.6, at Connellsville, PA, and milepost 
108.3, at Creston, OH, a distance of 
approximately 185 miles. The trackage 
rights were to become effective on 
February 15, 1991. 

This notice is filed under 49 CFR 
1180.2(d)(7). Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. Pleadings must be filed with 
the Commission and served on: 
Lawrence H. Richmond, 100.North 
Charles Street, Baltimore, MD 21201. 

As a condition to the use of this 
exemption, any employees affected by 
the trackage rights will be protected 
pursuant to Norfolk and Western Ry. 
Co.—Trackage Rights—BN, 354 1.C.C. 
605 (1978), as modified in Mendocino 
Coast Ry., Inc.—Lease and Operate, 360 
L.C.C. 653 (1980). 


Dated: February 19, 1991. 


By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 


Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-4372 Filed 2-22-91; 8:45 am] 
BILLING CODE 7035-01-¥ 


DEPARTMENT OF JUSTICE 


Office of Justice Programs 
Bureau of Justice Statistics 


FY 1991 Discretionary Grant 
Application Kit 


AGENCY: Office of Justice Programs, 
Bureau of Justice Statistics, DOJ. 
ACTION: Public announcement of the 
availability of the Application Kit for 
Fiscal Year 1991 Discretionary Grants to 
be awarded by the Bureau of Justice 
Statistics. 


summary: The Bureau of Justice 
Statistics (BJS) is publishing this Notice 
‘of the FY 1991 Discretionary Grant 
Application Kit availability for all 
eligible state agencies, and applicants 
for an integrated federal justice 
statistics program. 

Dates: All proposals responding to the 
programs included in the Application Kit 


must be postmarked by the specific due 
dates indicated for each program in the 
Application Kit. 

ADDRESSES: Bureau of Justice Statistics, 
room 1142,-633 Indiana Avenue, NW., 
Washington, DC 20531. 

FOR FURTHER INFORMATION CONTACT: 
Steven D. Dillingham, Ph.D., Director, 
Bureau of Justice Statistics, at the above 
address. Telephone (202) 514-6278. To 
obtain Application Kits, call the Justice 
Statistics Clearinghouse 1-800-732-3277 
at the:National Criminal Justice 
Reference Service (NCJRS), Box 6000, 
Rockville, MD 20850. 

SUPPLEMENTARY INFORMATION: The 
following supplementary information is 
provided. 


Background 

The Bureau of Justice Statistics is 
announcing the following five programs 
for which applications may be made: 

(1) State-level Criminal Justice Statistical 
Analysis Center (SAC-1) Program; 

(2) Analytic Projects for State-level 
Criminal Justice Statistical Analysis Centers 
(SAC-2); 

(3) National Incident-Based Reporting 
System (NIBRS) Program; 

(4) Criminal History Record Improvement 
(CHRJ) Program; and 

(5) Continuation of the Federal Justice 
Statistics Program. 

It should be noted that the 
cooperative agreement for the Federal 
Justice Statistics Program is the only BJS 
program not designated for state 
agencies that will be awarded under 
competitive conditions in this fiscal 
year. This program involves linking the 


data bases of several Federal agencies 


into an integrated data base for 
purposes of tracking criminal cases 
through the Federal justice system, 
analyzing case flow, and conducting 
special studies. The other four BJS 
programs are continuation activities 
designated for award only to eligible 
State agencies. 

It is anticipated that the program 
announcement for'the Federal Justice 
Statistics Program will be published in 
the Federal Register during the week of 
February 18, 1991. It is also anticipated 
that the Criminal History Record 
Iprovement (CHR program, a 
continuing program first announced in 
the Federal Register on May 23, 1990, 
will be announced again within 45 days. 

The SAC-1, SAC-2, and NIBRS 

programs, also continuing programs, 
have single-eligible applicant agencies 
within each State. For the SAC 
programs, the State Statistical Analysis 
Centers (SACs) are the eligible award 
recipients. Those state agencies 
responsbile for the State Uniform Crime 
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Reporting (UCR) Program are the 

eligible award recipients for the NIBRS 

program. For these three programs, 

announcements are sent by the BJS 

Director to the relevant State agencies. 
Dated: February 15, 1991. 

Steven D. Dillingham, 

Director, BJS. 

[FR ‘Doc. 91-4318 Filed 2-22-81; 8:45 am] 

BILLING CODE 4410-18-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 40-8958 and 40-8783] 


Uranerz U.S.A., Inc.; Final Finding of no 
Significant Impact Regarding the 
Termination of Source Material 
License SUA-1401 Authorizing the 
Research and Development Operation 
of the Ruth in-situ Leach Project 
Located in Johnson County, WY 


AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Notice of final finding of no 
significant impact. 


1. Proposed Action 


The proposed administrative action is 
to terminate Source Material License 
SUA-1401. 


2. Reasons for Final Finding of No 
Significant Impact 

‘An-environmental assessment was 
prepared by the:staff at the U.S. Nuclear 
Regulatory Commission (NRC), Uranium 
Recovery Field Office, Region IV. The 
environmental assessment performed by 
the Commission's staff evaluated 
potential impacts on-site and off-site 
due'to radiological releases that may 
occur during the course of the operation 
of the commercial Ruth in-situ leach 
project. Based on the review of the 
operational data and the Dranerz U.S.A., 
Inc. application materials, the 
Commission has determined that no 
significant impact will result from 
operation of the commercial site. The 
proposed actionistoincorporate _ 
remaining liabilities associated with the 
Ruth:R&D site dealing with bonding and 
residual contaminated materials into the 
Ruth commercial license. This licensing 
action has taken place.and therefore, the 
Ruth R&D license may be terminated 
without csatinnnets. 

In consideration of this situation, the 


Director of the Uranium Recovery Field 


Office, in accordance with 40 CFR 51.35 
is issuing a final finding of no significant 
impact. Concurrent-with ‘the publication 
of this finding, the Commission’s 
Uranium Recovery Field Office will 
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terminate Source Material License SUA- 
1401, 

Dated at Denver, Colorado, this 7th day of 
February, 1991. 

For the Nuclear Regulatory Commission. 
Ramon E. Hall, 
Director, Uranium Recovery Field Office, 
Region IV. 
[FR Doc. 91-4377 Filed 2-22-91; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards; Meeting Agenda 


In accordance with the purposes of 
sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b), the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on 
March 7-9, 1991, in room P-110, 7920 
Norfolk Avenue, Bethesda, Maryland. 
Notice of this meeting was published in 
the Federal Register on January 24, 1991. 


Thursday, March 7, 1991, room P-110, 
7920 Norfolk Avenue, Bethesda, Md. 


8:30 a.m.-8:45 a.m.: Chairman's 
Remarks (Open)—The ACRS Chairman 
will make opening remarks and 
comment briefly regarding items of 
current interest. 

8:45 a.m.-11 a.m.: Training and 
Qualification of Civilian Nuclear Power 
Plant Personnel (Open}—The 
Committee will review and report on the 
proposed NRC rule regarding training 
and qualification of civilian nuclear 
power plant personnel. Representatives 
of the NRC staff and the nuclear 
industry will participate, as appropriate. 

11 a.m.-12 noon: Reactor Operating 
Experience and Events (Open)—A 
briefing and discussion will be held 
regarding recent nuclear power plant 
operating experience and events 
including an instance of erosion/ 
corrosion damage at the Millstone 
Nuclear Station, Unit 3. 

1 p.m.-3 p.m.: Oyster Creek Nuclear 
Generating Station (Open}—The 
Committee will review and report on the 
proposed full-term operating license for 
this station. Representatives of the NRC 
staff and the licensee will participate, as 
appropriate. 

3 p.m.—4:30 p.m.: Containment Design 
Criteria for Future Nuclear Plants 
(Open}—The Committee will discuss a 
proposed ACRS report to NRC regarding 
containment design criteria for future 
light-water reactor plants. 

4:30 p.m.-5:15 p.m.: Future ACRS 
Activities (Open)—The Committee will 
discuss anticipated ACRS subcommittee 
activities and items proposed for 
consideration by the full Committee. 


Friday, March 8, 1991, room P-110, 7920 
Norfolk Avenue, Bethesda, Md. 


8:30 a.m.-9:15 a.m: Performance of 
Solenoid Valves in Nuclear Power 
Plants (Open)—The Committee will be 
briefed by representatives of the NRC 
staff (AEOD) regarding performance of 
solenoid valves in U.S. nuclear power 
plants. 

9:15 a.m.—10 a.m.: ACRS 
Subcommittee Activities (Open)—The 
Committee will hear and discuss reports 
regarding the status of assigned 
subcommittee activities. 

10:15 a.m.-12:15 p.m.: Browns Ferry 
Nuclear Power Station, Unit 2 (Open)— 
The Committee will review and report 
on proposed restart of the Browns Ferry 
Nuclear Power Station, Unit 2. 
Representatives of the NRC staff and 
the licensee will participate, as 
appropriate. 

1:15 p.m.—4:45 p.m.: Preparation of 
ACRS Reports to NRC (Open})—The 
Committee will discuss proposed ACRS 
reports regarding items considered 
during this meeting. 

4:45 p.m.-5:30 p.m.: Appointment of 
ACRS Members (Closed)—The 
Committee will discuss the 
qualifications of candidates nominated 
for appointment to the Committee. 

This session will be closed to discuss 
information of a personal nature the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 


Saturday, March 9, 1991 


8:30 a.m.—12:30 p.m.: Preparation of 
ACRS Reports (Open)—The members 
will discuss reports to the NRC 
regarding items considered during this 
meeting and items which were not 
completed during previous meetings as 
time and availability of information 
permit. 

1:30 p.m.-2:30 p.m.: Miscellaneous 
(Open)—The members will discuss 
administrative matters, as appropriate, 
related to the conduct of ACRS 
activities. 

Procedures for the conduct of and 
participation in ACRS meetings were 
published in the Federal Register on 
October 2, 1990 (55 FR 40249). In 
accordance with these procedures, oral 
or written statements may be presented 
by members of the public, recordings 
will be permitted only during those open 
portions of the meeting when a 
transcript is being kept, and questions 
may be asked only by members of the 
Committee, its consultants, and staff. 
Persons desiring to make oral 
statements should notify the ACRS 
Executive Director as far in advance as 
practicable so that appropriate 
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arrangements can be made to allow the 
necessary time during the meeting for 
such statements. Use of still, motion 
picture and television cameras during 
this meeting may be limited to selected 
portions of the meeting as determined 
by the Chairman. Information regarding 
the time to be set aside for this purpose 
may be obtained by a prepaid telephone 
call to the ACRS Executive Director, Mr. 
Raymond F. Fraley, prior to the meeting. 
In view of the possibility that the 
schedule for ACRS meetings may be 
adjusted by the Chairman as necessary 
to facilitate the conduct of the meeting, 
persons planning to attend should check 
with the ACRS Executive Director if 
such rescheduling would result in major 
inconvenience. 

I have determined in accordance with 
subsection 10(d) Public Law 92-463 that 
it is necessary to close portions of this 
meeting noted above to discuss 
information the release of which would 
represent an unwarranted invasion of 
personal privacy [5 U.S.C. 552b(c)(6)]. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted can be obtained by 
a prepaid telephone call to the ACRS 
Executive Director, Mr. Raymond F. 
Fraley (telephone 301/492-8049), 
between 8 a.m. and 4:30 p.m. 

Dated: February 19, 1991. 

John C. Hoyle, 

Advisory Committee Management Officer. 
[FR Doc. 91-4378 Filed 2-22-91; 8:45 am] 
BILLING CODE 7590-01-M 


Atomic Safety and Licensing Board— 
Before Administrative Judges: Charies 
Bechhoefer, Chairman, Dr. Cadet H. 
Hand, Jr., Elizabeth B. Johnson 


[Docket No. 030-12145-CivP; E.A. 89-079; 
ASLBP No. 91-622-01-CivP] 


February 19, 1991. 


Prehearing Conference and 
Evidentiary Hearing 


In the Matter of Certified Testing 
Laboratories, Inc. (Materials License No. 29- 
14150-01) 


Notice is hereby given that the 
evidentiary hearing in this matter will 
commence on Tuesday, April 16, 1991 
and will continue, to the extent 
necessary, on April 17-19, 1991. The 
hearing on April 16, 18, and 19, 1991, will 
be held at the Township of Bordentown 
Courtroom, Municipal Drive, 
Bordentown, New Jersey 08505. On April 
17, 1991, the hearing will be held at Best 
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Western Inn, Route 206, Bordentown, 


the oahadiny “et on pol. 16, 

1991, and at the same location, there will 
be a prehearing conference for purposes 
such as simplifying before trial the 
issues in controversy, obtaining 
stipulations and admissions of fact and 
of the contents end authenticity of 
documents to avoid unnecessary proof, 
establishing an order for the 
presentation of witnesses, and other 
matters that a aid in the orderly 


the proceeding. See 10 


hearing conference will 
commence at 9:30 a.m. on April 16, 1991. 
The hearing will commence immediately 
following the conclusion of the 
prehearing conference and will continue, 
as necessary, commencing at 9 a.m. on 
April 17-19, 1981. Hearing sessions will 
be expected to adjourn no later than 5 
p.m. each day. 

In accordance with 10 CFR 2.715{a), 

= wens not a party to the proceeding 

be permitted to make a limited 
anne statement, either orally or in 
writing, setting forth his or her position 
on the issues. The Board will hear oral 
statements at the outset of fhe 
prehearing conference on April 16, 1991. 
These statements do not constitute 
testimony or evidence in this 
proceeding, and the persons making 
such statements may not participate in 
any other way. The number of persons 
making oral statements and the time 
allotted for each statement may be 
limited depending on the number of 
persons present at the designated time. 
Written statements may be presented at 
any time. Written statements, and 
requests to make oral statements, - 
should be submitted to the Office of the 
Secretary, Docketing and Service 
Branch, U.S. Nuclear Regulatory 
Commission, Gne White Flint North, 
11155 Rockville Pike, Rockville, 
Maryland 20852. A copy of such a 
statement or request should also be 
served on fhe Chairman, Atomic Safety 
and Licensing Board. 

Documents relating to this proceeding 
are on file at the Commission's Public 
Document Room, 2120 L Street, NW., 
Washington, DC 20555, as well as at the 
Commission's Region I Office, 475 
Allendale Road, King of Prussia, 
Pennsylvania 19406. 

Bethesda, Maryland, February 19, 2991. 

For the Atomic Safety and Licensing Board. 
‘Charlies Bechhoefer, 

Chairman, Administrative Judge. 
[FR Doc. 91-4379 Filed 2-22-91; 8:45 am] 
BILLING CODE 7590-01-™ 


[Docket Nos. 50-254 and S0-265] 


Commonwealth Edison Company; 
issuance of Amendment to Facility 
Operating License 


The U.S. Nuclear Regulatory 
Commission {Commission) has issued 
Amendment No. 128 to Facility 
Operating License No. DPR-29 and 
Amendment No. 123 to Facility 
Operating License No. DPR-30 issued to 
the Commonwealth Edison Company 
(CECo, or licensee), which revised 
Facility Operating Licenses for 
operation ef the Quad Cities Nuclear 
Power Station, Units 1 and 2, located in 
Rock Island County, Illinois. The 
amendments are-effective as of the date 
of their issuance. 

The amendments change the 
expiration date for the Quad Cities 
Nuclear Power Station, Units 1 and 2, 
Facility Operating Licenses from 
February 15, 2007 to December 14, 2012. 
This extends the operating life of the 
plants to40 full years from the date of 
issuance of the operating licenses. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required ‘by the Act and the 
Commission's rules and regulation in 10 
CFR chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Opportunity for Hearing in 
connection with this action was 
published in the Federal Register on 
June 27, 1990 (55 FR 26307). No request 
for a hearing or petition for leave to 
intervene was filed following this notice. 

The Commission has prepared an 
Environmental Assessment and Finding 
of No Significant Impact related to the 
action and has concluded that an 
environmental impact statement is not 
warranted because there will be no 
environmental impact attributable to the 
action beyond that which has been 
predicted and described in the 
Commission's Final Environmental 
Statement for the facility dated 
September 1972. 

For further details with respect to the 
action see (1) the application for 
amendment dated November 30, 1989, as 
supplemented on October 2, 1990, (2) 
Amendment No. 128 to License No. 
DPR-29, (3) Amendment No. 123 to 
License No. DPR-30, and (4) 
Environmental Assessment and Finding 
of No Significant Impact. Ail of these 
items are available for public inspection 
at the Commission's Public Document 
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Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC and at the 
Dixon Public Library, 221 Hennepin 
Avenue, Dixon, Illinois 61021..A copy of 
items (2), and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Reactor Projects III, IV, and V. 

Dated at Rockville, Maryland this 13th day 
of February, 1991. 

For the Nuclear Regulatory Comrnission. 
Leonard N. Olshan, 
Project Manager, Project ‘Directorate Ill-2, 
Division of Reactor Projects III/IV/V, Office 
of Nuclear Reactor Regulation. 
[FR Doc. 81-4380 Filed 2-22-61; 6:45 am] 
BILLING CODE 7590-01-41 


[Docket No. 50-346] 


Teledo Edison Company, Centerior 
Energy Company, Cleveland Electric 
liiuminating Company; Consideration 
of Issuance of Amendment to Facility 
Operating License and Proposed no 
Significant Hazards Consideration 
Determination and Opportunity for 
Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF-3, 
issued to Toledo Edison Company, 
Centerior Energy Company, and 
Cleveland Electric Mluminating 
Company (the licensee), for operation of 
the Davis-Besse Nuclear Power Station, 
Unit No. 1, located in Ottawa County, 
Ohio. 

The amendment would change the 
technical specifications to allow a 
moderator temperature coefficient 
(MTC) to be more negative than the 
current limit of —3.0x10~* delta k/k/*F. 
The future limits of the negative MTCs 
will be fuel cycle-specific and are 
permitted to appear in the Core 
Operating Limits Report as per the NRC 
Generic Letter 68-16. Specifically TS 
3.1.1.3.c will be modified to read as 
follows: “The moderator temperature 
coefficient shall be equal to-or less 
negative than ‘the limit provided in the 
Core Operating Limits Report at rated 
thermal power.” TS 6.9.17 will also be 
modified to reflect the revised content of 
the Core Operating Limits Report. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the amendment 
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request involves no significant hazards 
consideration. Under the Commission's 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the 


amendment would not (1) involve a 


previ 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a)} the licensee has provided its 
analysis of the issue of no significant 
hazards consideration which is 
presented below: 


Toledo Edison has reviewed the proposed 
change and determined that a significant 
hazards consideration does not exist because 
operation of Davis-Besse Nuclear Power 
Station, Unit No. 1, in accordance with the 
changes would: 

1a. Not involve.a significant increase in the 
probability of an accident previously 
evaluated because there are no accidents 
whose probabilities of occurrence are related 
to the value of the MTC. 

1b. Not involve a significant increase in the 
consequences of an accident previously 
evaluated because it has been demonstrated 
that all of the USAR accidents sensitive to a 
negative MTC still meet their USAR Safety 
Evaluation Criteria under the proposed new 
limits. 

2a. Not create the possibility of a new kind 
of accident from any accident 
analyzed because a more negative MTC is 
only a concern during RCS overcooling 
transients that have already been addressed 
in the USAR and the value of the MTC 
cannot create a new accident. 

2b. Not create the possibility of a different 
kind of accident from any accident 
analyzed because of more negative MTC is 
only a concern during RCS overcooling 
transients that have already been 
in the USAR and the value of the MTC 
cannot create a different accident. 

3a. Not involve a reduction in a 
margin of safety because all events sensitive 
to a negative moderator temperature 
coefficient have been evaluated with respect 
to the proposed new limits in a very 
conservative fashion and have shown no 
significant change in transient response, and 
because the proposed change in the negative 
MTC limit is relatively small compared to the 
conservatisms in the evaluation. Further, all 
events sensitive to a negative MTC will 
continue to meet their appropriate USAR 
Safety Evaluation Criteria under the - 
proposed new limits. 


Therefore, based on the above 
considerations, the Commission has 
made a proposed determination that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 


publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building 2120 L 
Street, NW., Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By March 27, 1991, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic 
Proceedings” in 10 CFR part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555 and at the local public document 
room located at the University of Toledo 
Library, Documents Department, 2801 
Bancroft Avenue, Toledo, Ohio 43606. If 
a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with reference to the 
following factors: (1) The nature of the 
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petitioner’s right under the Act to be 
made a party to the proceeding; (2} the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
—— matter of the proceeding as to 
ch petitioner wishes to intervene. 
aa person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen — days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
interevene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention - 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitled the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
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final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1 (800) 325-6000 (in 
Missouri 1 (800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
John N. Hannon: Petitioner’s name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Gerald Charnoff, Esq., 
Shaw, Pittman, Potts, and Trowbridge, 
2300 N Street, NW., Washington, DC 
20037, attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 


supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer, or the 
Atomic Safety and Licensing Board that 
the petition and/or request, should be 
granted based upon a balancing of the 
factors specified in 10 CFR 2.714(a)(1)(i)- 
(v) and 2.714{d). 

For further details with respect to this 
action, see the application for 
amendment dated February 6, 1991, 
which is available for public inspection 
at the Commission's Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555, and 
at the University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue, Toledo, Ohio 43606. 

Dated at Rockville, Maryland, this 19th day 
of February 1991. 

For the Nuclear Regulatory Commission. 
John N. Hannon, 

Director, Project Directorate II-3, Division of 
Reactor Projects IlI/IV/V, Office of Nuclear 
Reactor Regulation. 

[FR Doc. 91-4381 Filed 2-22-91; 8:45 am] 
BILLING CODE 7590-01-M 


POSTAL SERVICE 


Public Law No. 100-238; Changes in 
Bypass Mail Hub Points 


AGENCY: Postal Service. 
ACTION: Notice of proposed changes. 


SUMMARY: The purpose of this notice is 
to provide information for public 
comment regarding the proposal of the 
Postal Service to change its 
determination of bypass hub points for 
the air transportation of mail in the 
State of Alaska. This notice is intended 
to help satisfy the public notice 
requirements of 39 U.S.C. 
5402(g)(3)(B)(ii), as enacted by section 
137(2) of Public Law No. 100-238, 101 
Stat. 1767 (January 8, 1988) . 

DATES: Any changes in the 
determination of bypass mail hub points 


‘will be put into effect on or after March 


1, 1992, after consultation with the State 
of Alaska and the affected local 
communities and air carriers. 
ADDRESSES: Comments may be mailed 
to the Networks Analysis and 
Requirements Division, U.S. Postal 
Service Headquarters, room 7676, 475 
L'Enfant Plaza West, SW., Washington, 
DC 20260-7133, or delivered to the 
above address between 8:15 a.m. and 
4:45 p.m. Upon request, arrangements 
may be made during the above hours to 
inspect the comments received. 

FOR FURTHER INFORMATION CONTACT: 
Patrick N. Dempsey, General Manager, 
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Networks Analysis and requirements 
Division, (202) 

SUPPLEMENTARY INFORMATION: In 
accordance with 39 U.S.C. 
5402(g)(3)(B)(ii), as enacted by section 
137(2) of Pub. L. No. 100-238, 101 Stat. 
1767 (January 8, 1988), the United States 
Postal Service hereby provides notice 
that it is considering changes in its 
determination of bypass mail hub points 
for the air transportation of mail within 
the State of Alaska. The changes under 
consideration will consist of the 
addition of hub points at Anatuvak Pass 
(AKP), Eagle (EAA), Emmonak (EMK), 
Holy Cross (HCR), Hooper Bay (HPB), 
Kiana (IAN), Pilot Point (PIP), Point 
Hope (PHO), Red Devil (RDV), Sand 
Point (SDP), Savoonga (SVA), Shismaref 
(SHH), Tanana (TAL), Togiak (TOG), 
and Wainwirght (AIN). If these changes 
are implemented, they will be put into 
effect on or after March 1, 1992. 

The Postal Service welcomes written 
comments on these proposed changes. | 
As required by 39 U.S.C. 5402(g)(3)(B)(i), 
any changes will be put into effect only 
after consultation with the State of 
Alaska and the affected local 
communities and air carriers. As part of 
this consultative process, the Postal 
Service plans to hold informal hearings 
on these matters at various locations in 
Alaska during the summer of 1991. 
Information regarding the times and 
locations of these hearings will be 
published in a subsequent notice, and 
provided to local communities, 
newspapers, and post offices at a later 
date. 

Stanley F. Mires, 

Assistant General Counsel, Legislative 
Division. 

[FR Doc. 91-4302 Filed 2-22-91; 8:45 am] 
BILLING CODE 7710-12-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-28897; File No. SR-NYSE- 
90-17] 


Self-Regulatory Organizations; Order 
Granting Approval of Proposed Rule 
Change by the New York Stock 
Exchange, inc., Relating to the 
Responsibility of Specialists to Make 
Ten-Up Markets 


On April 10, 1990 the New York Stock 
Exchange, Inc. (“NYSE” or “Exchange”) 
filed with the Securities and Exchange 
Commission (“Commission”), pursuant 
to section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act”),? and Rule 


1 15 U.S.C. 788(b)(1)(1984). 





19b—4 thereunder,? a proposed rule 
change to require Exchange Options 
specialists to make ten-up markets in 
the options series for which they are 
responsible. The proposed rule change 
was published for comment in Securities 
Exchange Act Release No. 28218 (July 
18, 1990}, 55 FR 30058 (July 24, 1990).* 
One comment letter was received on the 
proposed rule change.* 

The NYSE proposes to add new 
Exchange Rule 758A that requires a 
specialist to fill public customer orders 
to a minimum depth of ten contracts at 
the best bid or offer displayed on the 
specialist's screen when the order 
reaches the specialist’s post {“ten-up 
requirement”}. Under the proposal, the 
responsibility to make ten-up markets 
will apply to all options series in the two 
nearest term months. The ten-up 
requirement, however, would not apply 
during a rotation and a floor official may 
determine that an exception to the rule 
is warranted for, among other things, an 
obvious error in the posting of the 
displayed market quote or during 
extraordinary market conditions.® 
Moreover, specialists are not required to 
display as a market quotation bids or 
offers of a Competitive Options Trader 
for less than ten contracts. 

The Exchange believes that the 
proposed rule change is designed to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. 

The Commission believes the NYSE 
proposal will provide public customers 


217 CFR 240.19b-4 (1988). 

3 In addition to the proposed ten-up requirement, 
the proposal also contained modifications to the 
Exchange’s minimum bid-ask differential 
requirements. The Commission granted accelerated 
approval to this portion of the proposal in Release 
No. 28218. 

* See letter from Michael Schwartz, Chairman, 


The proposal, as originally filed, stated that an 
® ag 
ne 


Commission, dated February 13, 1991. 


with the benefits of ten-up markets.® 
Specifically, public customers will be 
assured order execution to a minimum 
depth of ten contracts at the best bid or 
offer in those options series subject to 
the ten-up requirement. This, in turn, 
could result in better executions of small 
customer orders by ensuring greater 
depth to the NYSE options markets. In 
addition, the proposal should encourage 
specialists to become more competitive 
in making larger sized markets, thereby 
facilitating transactions in securities and 
contributing to a more free and open 
market. Moreover, as the Commission 
has not received any negative comments 
from specialists potentially affected by 
the proposal, the Commission has no 
reason to believe that the ten-up 
requirement will be particularly 
burdensome on them. 

Accordingly, the Commission finds 
that the proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities e, and, in particular 
sections 6, 11(b) and 11A.” Specifically, 
the Commission finds that the proposal 
is consistent with sections 6(b}(5) and 
11(b) of the Act because it will promote 
just and equitable principles of trade, 
protect investors, and promote the 
public interest by assuring a minimum 
ten contract execution of public 
customers’ orders. Also, the Commission 
finds that the proposal is consistent with 
Sections 11A(a}(1}(C} {ii} and {iv} 
because it will promote “fair 
competition among brokers and dealers” 
and “the practicability of brokers 
executing investors’ orders in the best 
market.” 


It is therefore ordered, pursuant to 
section 19(b){2) of the Act,® that the 
proposed rule change (SR-NYSE-90-17} 
is approved. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 

Dated: February 19, 1991. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-4357 Filed 2-22-91; 8:45 am] 
BILLING CODE 6010-01-M 


® All of the other options exchanges have 
extended the benefits of ten-up markets to public 
customer orders. See Securities Exchange Act 
Release Nos. 24580 (June 11, 1987}, 52 FR 23120 
(order approving file No. SR-PHLX-87-00); 27235 
(September 11, 1989), 54 FR 38580 (order approving 
File No. SR-Amex-88-10); 26924 (June 13, 1989), 54 
FR 26284 (order approving File No. SR-CBOE-99-4) 
and 28021 (May 26, 1990}, 55 FR 21132 (order 
approving File No. SR-PSE-88-16}. 

715 U.S.C. 78f, 78k{b)} and 78k—1 (1984). 

* 15 U.S.C. 78e{b}{2} (1984). 

* 17 CFR 200.30-3{a}(12) (1988). 
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[Rel. No. 35—25259] 
Fitings Public Utility Holding 
Companies 


February 15, 1991. 


Notice is hereby given that the 
following filing{s} has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s} and/or declartion(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendments thereto is/are 
available for public inspection 
the Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s} and/or declaration(s) 
should submit their views in writing by 
March 11, 1991 to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a copy 
on the relevant applicant(s} and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate} should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration{s), as filed or as 
amended, may be granted and/or 
permitted to become effective. 


Louisiana Power & Light Co. (70-7822) 


Louisiana Power & Light Company, 
317 Baronne Street, New Orleans, 
Louisiana 70122 (“LP&L”), an electric 
public-utility subsidiary company of 
Entergy Corporation, a registered 
holding company, has filed an 
application-declaration under sections 
6(a), 7, 9{a}, 10, 12(c) and 12(d) of the Act 
and rules 42, 44, 50 and 50{a)(5) 
thereunder. 

LP&L proposes to issue and sell, 
through December 31, 1992: (1) Up to 
$200 million aggregate principal amount 
of its first mortgage bonds (““Bonds”} 
with fixed or variable interest and in 
one or more new series from time-to- 
time; and (2) up to $200 million 
aggregate part value of its perferred 
stock, cumulative, either $25 par value 
(“25 Preferred”) ar $100 par value (“100 
Preferred”) (collectively, “Preferred”), 
each with fixed or variable dividend and 
in one or more new series. LP&L 
proposes to issue and sell the Bonds and 
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Preferred under the alternative bidding 
procedures of rule 50 (HCAR No. 22623, 
September 2, 1982, and HCAR No. 23122, 
November 17, 1983), or, alternatively, 
under an exception from the competitive 
bidding procedures of rule 50 under 
subsection (a)(5) thereunder. LP&L 
requests authorization to begin 
negotiations for a negotiated public 
offering or private placement of the 
Bonds and Preferred. It may do so. 

With regard to the Bonds, each series. 
will be sold at such price, will bear 
interest at such rate and will mature not 
earlier than five years nor later than 
thirty years from the first day of the 
month of issuance, as will be 
determined at the time of sale; however, 
no series of Bonds will be sold if the 
interest rate thereon would exceed 13%. 
The price, exclusive of accrued interest, 
to be paid for each series of Bonds to be 
sold at competitive bidding will be 
within a range of not more than five 
percentage points, but shall not exceed 
five percentage points above or below 
100% of the principal amount of such 
series of Bonds. One or more series of 
Bonds may include provisions for 
redemption or retirement prior to 
maturity, including restrictions on 
optional redemption for a given number 
of years. LP&L may convenant that, with 
regard to a series of Bonds, so long as 
any Bonds of such series remain 
outstanding, it will not pay any cash 
dividend on common stock subsequent 
to the date of such series of Bonds (other 
than certain dividends declared prior to 
the original issuance of such series) 
except from credits to retained earnings 
after such date, plus $345 million, plus 
such amounts as the Commission shall 
approve. To the extent that this 
convenant deviates from the 
Commission's Statement of Policy 
Regarding First Mortgage Bonds (HCAR 
No. 13105, February 16, 1956, as 
modified by HCAR No. 16369, May 8, 
1969) (“SOP”), LP&L requests the 
authorization to deviate from the SOP. 
LP&L may determine to provide an 
insurance policy for the payment of the 
principal of, or interest or premium on, 
one or more series of Bonds. 

With regard to the Preferred, the price 
(exclusive of accumulated dividends) 
and the dividend rate for each series 
will be determined at the time of sale, 
and will not be less than par value on a 
per share basis, The price to be paid for 
any series of Preferred to be sold at 
competitive bidding will not be less than 
$25 nor more than $25.70 per share in 
case of the $25 Preferred, and not less 
than $100 nor more than $102.75 per 
share in the case of the $100 Preferred, 
in each case plus accrued dividends, if 


any. The dividend rate of each such 
series of Preferred will be a multiple of 
4/25ths of 1% for any series of $25 
Preferred and 1/25th of 1% for any series 
of $100 Preferred. No series of Preferred 
would be sold if the dividend rate 
thereon would exceed 13%. The terms of 
one or more series of the Preferred may 
include provisions for redemption, 
including restrictions on optional 
redemption, or a sinking fund designed 
to redeem all outstanding shares of such 
series not later than thirty years after 
the date of original issuance. 

LP&L proposes to use the net proceeds 
derived from the issuance and sale of 
Bonds and Preferred, in addition to 
other available funds, for general 
corporate purposes, which may include 
the acquisition of certain of the 
following outstanding securities at any 
time or from time-to-time prior to 
December 31, 1992, in whole or in part, 
through tender offer, negotiated, open 
market or other forms of purchase or 
otherwise by means other than 
redemption, prior to their respective 
maturities: (1) One or more series of 
outstanding first mortgage bonds, 
including, but not limited to, 104%2% 
Series due 1993, 10%% Series due 2016, 
10.36% Series due 1995 and 9%% Series 
due 2000, in an aggregate principal 
amount up to $250 million; (2) one or 
more series of outstanding preferred 
stock, including, but not limited to, the 
series of 15.20%, 13.12%, 14.72% and 
12.64% preferred stock, each series being 
cumulative and $25 par value per share, 
having aggregate par values up to $75 
million; and (3) one or more series of 
outstanding Pollution Control Revenue 
Bonds and/or Industrial Development 
Revenue Bonds issued for the benefit of 
LP&L, including, but not limited to, the 
Parish’s Series 1984 Bonds, 8.25% due 
2014 and Second Series 1984 Bonds, 8.0% 
due 2014, in an aggregate principal 
amount up to $75 million. 

LP&L states that it shall not use the 
proceeds from the sale of Bonds and/or 
Preferred to enter into refinancing 
transactions unless: (1) The estimated 
present value savings derived from the 
net difference between interest or 
dividend payments on a new issue of 
comparable securities and those 
securities refunded is, on an after-tax 
basis, greater than the present value of 
all repurchasing, redemption, tendering 
and issuing costs, assuming an 
appropriate discount rate, determined 
on the basis of the then estimated after- 
tax cost of capital of Entergy 
Corporation and its subsidiaries, 
consolidated; or (2) LP&L shall have 
notified the Commission of the proposed 


’ refinancing transaction (including the 
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terms thereof) and obtained appropriate 
authorization to consummate the 
transaction. 

LP&L also proposes to enter into 
arrangements to finance, on a tax- 
exempt basis, certain solid waste, 
sewage disposal or pollution control 
facilities (“Facilities”) at Unit No. 3 of its 
Waterford Steam Electric Generating 
Station in the Parish of St. Charles, 
Louisiana (“Parish”). LP&L proposes, 
from time-to-time through December 31, 
1992, to enter into one or more 
installment sale agreements and 
supplements (“Agreement”), under 
which the Parish may issue and sell one 
or more series of tax-exempt revenue 
bonds (“Tax-Exempt Bonds”) in an 
aggregate principal amount not to 
exceed $200 million. The net proceeds 
from the sale of Tax-Exempt Bonds will 
be deposited by the Parish with a 
trustee (“Trustee”) under one or more 
indentures (“Indenture”) and will be 
applied by the Trustee to reimburse 
LP&L for, or to permanently finance on a 
tax-exempt basis, the costs of the 
acquisition, construction, installation or 
equipping of that portion of the Facilities 
not previously financed by pollution 
control revenue bonds, and additional 
costs of construction of the Facilities. 

Under the Agreement, LP&L will sell 
the Facilities to the Parish for cash and 
simultaneously repurchase the Facilities 
from the Parish for a purchase price, 
payable on an installment basis over a 
period of years, sufficient (together with 
any other monies held by the Trustee 
under the Indenture and available for 
the purpose for the particular series of 
Tax-Exempt Bonds involved) to pay the 
principal or purchase price of, the 
premium, if any, and the interest on Tax- 
Exempt Bonds as the same become due 
and payable. Under the Agreement, 
LP&L will also be obligated to pay 
certain fees incurred in the transactions. 

The price to be paid to the Parish for 
each series of Tax-Exempt Bonds and 
the interest rate applicable thereto will 
be determined at the time of sale. The 
Agreement and the Indenture will 
provide for either a fixed interest rate or 
an adjustable interest rate for each 
series of the Tax-Exempt Bonds. No 
series of Tax-Exempt Bonds would be 
sold if the fixed interest rate or initial 
adjustable interest rate thereon would 
exceed 11%, or if subsequent interest 
rates for adjustable interest rate Tax- 
Exempt Bonds would exceed 15%. The 
Tax-Exempt Bonds will mature not 
earlier than five years nor later than 
forty years from the date of issuance. 
Each series may be subject to 
redemption or sinking fund provisions. 
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In order to secure its obligations 
under the Agreement and, in the event 
LP&L enters into a reimbursement 
agreement, discussed below, under the 
reimbursement agreement, LP&L may 
grant to the Parish, the Trustee and/or a 
bank a lien, subordinate to the lien of 
LP&L’s Mortgage, on the Facilities. 

LP&L also proposes to arrange for an 
irrevocable letter of credit for an amount 
up to $244,000,000, and for a term not to 
exceed 10 years, from a bank in favor of 
the Trustee. Payments for principal, 
premium, if any, interest and purchase 
obligations in connection with the Tax- 
Exempt Bonds would be secured by, and 
payable from funds drawn under, the 
letter of credit. LP&L also proposes to 
enter into a Letter of Credit and 
Reimbursement Agreement 
(“Reimbursement Agreement”) with the 
bank pursuant to which LP&L would 
agree to reimburse the bank for amounts 
drawn under the letter of credit and to 
pay commitment or letter of credit fees. 
Such letter of credit fees would include 
an upfront fee not to exceed 0.25% of the 
face amount of the letter of credit and 
annual fees not to exceed 1%% of the 
face amount of the letter of credit per 
annum., 

In addition or as an alternative to the 
security provided by a letter of credit, 
LP&L may: (1) Provide an insurance 
policy for the payment of the principal 
of, or interest or premium on, one or 
more series of Tax-Exempt Bonds, and/ 
or (2) obtain authentication of one or 
more new series of first mortgage bonds 
(“Collateral Bonds”) to be issued under 
LP&L’s mortgage on the basis of 
unfunded net property additions or 
previously retired first mortgage bonds 
and delivered to the Trustee or the bank 
to evidence and secure LP&L’s 
obligations under the Agreement or the 
Reimbursement Agreement, 
respectively. Such Collateral Bonds 
could be issued: (1) In a principal 
amount equal to the principal amount of 
Tax-Exempt Bonds and bearing interest 
at a rate equal to the rate of interest on 
such Tax-Exempt Bonds; (2) in a 
principal amount equivalent to the 
principal amount of Tax-Exempt Bonds 
plus an amount equal to interest on 
those Tax-Exempt Bonds for a specified 
period; (3) in a principal amount 
equivalent to the princiapl amount of 
Tax-Exempt Bonds or in such amount 
plus an amount equal to interest on 
those Tax-Exempt Bonds for a specified 
period, but carrying a fixed interest rate 
that would be lower than the fixed 
interest rate of the Tax-Exempt Bonds; 
or (4) in a principal amount of Tax- 
Exempt Bonds at an adjustable rate of 
interest; varying with such Tax-Exempt 


Bonds but having a ceiling rate of 15%. 
Each series of the Collateral Bonds that 
would bear interest would do so at a 
fixed interest rate or initial adjustable 
interest rate not to exceed 11%, and at a 
subsequent adjustable interest rate not 
to exceed 15%. The maximum aggregate 
principal amount of Collateral Bonds 
would be $244 million, and such amount 
would be separate and apart from, and 
in addition to, the Bonds. The terms of 
the Collateral Bonds will correspond to 
the terms of the related Tax-Exempt 
Bonds. 

Energy Initiatives, Inc. (70-7828) 

Energy Initiatives, Inc. (“EII’), One 
Gatehall Drive, Gatehall Center I, 
Parsippany, New Jersey 07054, a wholly- 
owned nonutility subsidiary company of 
General Public Utilities Corporation, a 
registered holding company, has filed an 
application with the Commission under 
sections 9(a), 10 and 12(b) of the Act and 
Rule 45 thereunder. 

EII proposes to acquire, either directly 
or indirectly through a wholly-owned 
subsidiary to be formed (“ElI-Sub”), the 
interests of two Delaware limited 
partnerships and their affiliates 
(collectively, “Seller”) in a 79.9 MW 
cogeneration facility being developed in 
the Village of Selkirk, Bethlehem, New 
York (“Phase I’), and in 270 MW of 
additional generating capacity being 
developed at that project site (“Phase 
II") (collectively, Project”). Phase I has 
been certified as a Qualifying 
Cogeneration Facility as defined in the 
Public Utility Regulatory Policies Act of 
1978 and regulations thereunder. The 
Project will be located at a site adjacent 
to General Electric Company's 
(“General Electric”) plastic 
manufacturing operations in Bethlehem, 
New York. 

The Seller in Phase I currently holds a 
20% limited partnership interest in a 
Delaware limited partnership (“Cogen 
Partnership I"), which has been formed 
to construct, own and operate Phase I, 
and the Seller in Phase II is expected to 
hold a 20% limited partnership interest 
in a Delaware limited partnership to be 
formed to construct, own and operate 
Phase I; alternatively, the interests in 
Phase I and Phase II may be 
consolidated into a single partnership in 
which the Seller will hold a 20% limited 
partnership interest (collectively, 
“Partnerships”. 

‘Cogen Partnership I has entered into a 
long-term contract to sell thermal energy 
from Phase I to General Electric. It is 
contemplated that the Contract will be 
amended and restated at Phase II 
construction. Cogen Partnership I has 
also entered into long-term power 
purchase agreements with Niagara 
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Mohawk Power Corporation and with 
Consolidated Edison Company for the 
sale of Phase I and Phase II energy and 
capacity, respectively. 

EI proposes to enter into an option 
agreement (“Option Agreement”) with 
the Seller which would grant to Ell an 
exclusive option until Jan 2, 1995 to 
acquire Seller’s interests in the 
Partnerships. Under the Option 
Agreement, EII would pay to Seller $3.65 
million (“Purchase Price”), reimburse 
Seller for certain historical Phase II 
development costs and pay Seller other 
specified amounts. In addition, EII 
would assume Seller’s share of future 
development costs for Phase II and any 
equity contribution Seller is required to 
make in Phase II. 

The exercise price of the option would 
be $5.5 million (“Exercise Price”), 
subject to increase or reduction in 
certain events. The Exercise Price, as 
adjusted, would be increased by 15% per 
annum, compounded annually, and 
would be subject to further increase or 
decrease by up to a maximum of $1 
million. In the event the option is not 


exercised, under certain circumstances 


EII will be reimbursed, with interest, for 
the Purchase Price of the option and 
Phase II development costs incurred by 
it from future distributions received by 
Seller from the Partnerships. 

It is presently contemplated that Ell 
would have the right to assign its rights 
and obligations under the Option 
Agreement to EII-Sub. In that event, EII 
proposes to acquire, and ElI-Sub 
proposes to issue and sell, for $1,000 all 
of the capital stock of Ell-Sub, to which 
it would assign such rights and 
obligations, and would contribute to EI 
Sub the funds necessary to perform the 
obligations so assigned. 

EII expects that the rate of return of 
its equity investment in the Partnerships 
will not be lower than 12.29%, the latest 
generic rate of return on common equity 
for public utilities allowed by the 
Federal Energy Regulatory Commission 
under the Federal Power Act. 


Entergy Corp. (70-7831) 


Notice of Proposal To Issue and Sell 
Common Stock in Connection with the 
Adoption of an Equity Ownership Plan 
and Stock Plan for Outside Directors; 
Order Authorizing Proxy Solicitation 


Entergy Corporation (“Entergy”), 225 
Baronne Street, New Orleans, Louisiana 
70112, a registered holding company, has 
filed an application-declaration under 
sections 6(a), 7 and 12(e) of the Act and 
rules 50(a)(5), 62 and 65 thereunder. 

Entergy is proposing to adopt, subject 
to stockholder approval at the 1991 
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Annual Meeting of Stockholders, an 

Ownership Pian for Entergy 

tion and Subsidiaries 

(“Executive Plan”) and a Stock Plan for 
Outside Directors (“Director Plan”). In 
accordance with the requirements of 
rule 16b-3 under the Securities 
Act of 1934 (“Exchange Act”), the 
Executive Plan and the Director Plan 
will be a - the oe of 
Entergy for approval at the Annu 

Meeting of Stockholders to be held May 
17, 1981. 

Under the Executive Plan, awards 
may be granted to certain designated 
officers and executive personnel (“Key 
Employees”) of Entergy and its 
subsidiary companies (“Subsidiaries”). 
The purpose of the Executive Plan is to 


stock, $5 par value per share (“Common 
Stock”), to more closely tie the interests 
of Key Employees to those of Entergy 
shareholders and to reward effective 
leadership through the use of equity 
incentives. 

Awards may be in the form of (1) 
Stock options (“Options”), which may 
be nonstatutory stock options or 
incentive stock options as provided in 
Section 422 of the Internal Revenue 
Code of 1986, as amended; (2) shares of 
Common Stock, which may be made 
subject to the attainment of specified 
performance goals, restrictions on 
transfer and forfeitability provisions, all 
asan istrating committee 
(“Committee”) may determine 
(“Restricted Shares”); and (3) equity 
awards in the form of phantom stock 
units (“Equity Awards”). The Executive 
Plan provides that the Committee may 
grant additional Options if an Option is 
exercised through the surrender of 
shares of Common Stock held by the 
participant (“Additional Equity 
Maintenance Rights”). Under the 
Executive Plan, the Committee also may 
grant dividend equivalents relating to 
Options and Equity Awards. Such 
dividend equivalents and any dividends 
declared with respect to Restricted 
Shares may be reinvested under the 
Executive Plan. 

The maximum number of shares of 
Common Stock as to which awards of 
Options, Restricted Shares and Equity 
Awards may be made and dividends 
and dividend equivalents reinvested 
pursuant to the Executive Plan, through 
December 31, 2001, is 3 million shares. 
Shares of Common Stock awarded 
under the Executive Plan may be either 
authorized but unissued shares or 
previously issued shares acquired by an 
independent oem dee ream 
Agent”) on eae open marke 


Shares of Common Stock covered by 
awards which are not earned, or which 
are forfeited, and relating to Options 
which expire unexercised shall again be 
available for subsequent awards under 
the Executive Plan. To the extent that 
shares of Common Stock previously held 
in the participant's name are 
surrendered upon the exercise of an 
Option or shares relating to an award 
are used to pay withholding taxes, such 
shares shall become available for 
subsequent awards under the Executive 
Plan. 

The Committee will consist of not less 
than three members of the board, all of 
whom shall, to the extent required, 
qualify to administer the Executive Plan 
as contemplated by rule 16b-3, or other 
applicable rules under section 16(b), of 
the Exchange Act. The Committee will 
— the full power under the Executive 

Sesenete things, {1) To 
decane e Key Employees to whom, 
and the time or times when, awards 
shall be granted; {2) to grant Options, 
and to determine the e price of 
Common Stock covered by each Option, 
which shall be no less than the fair 
market value, as defined, of Common 
Stock on the date that the option is 
granted, the term of each Option and the 
number of shares covered by each 
Option; (3) to designate Options as 
nonstatutory stock options or incentive 
stock options and to determine which 
Options, if any, shall be accompanied by 
Additional Equity Maintenance Rights; 
(4) to grant Restricted Shares and to 
determine the term of the restricted 
period, restrictions, forfeiture provisions 
and other conditions applicable to such 
Restricted Shares; and (5) to grant 
Equity Awards and establish accounts 
relating thereto and to determine 
restrictions related to such Equity 
Awards and any allocations to or 
distributions from such accounts, and 
the number of Equity Awards to be 
allocated to such accounts. 

The Director Plan is proposed to be 
established for members of Entergy's 
Board and of the Boards of the 
Subsidiaries who are not employees of 
the Subsidiaries (“Outside Directors”). 
Under the Director Plan, each Outside 
Director shall receive a fixed number of 
shares of Common Stock each quarter 
as compensation for services as a board 
member, with the precise number of 

awarded to an Outside Director 
depending upon the boards on which 
such Outside Director serves. Shares of 
Common Stock that are awarded to 
Outside Directors under the Director 
Plan may be either authorized but 
unissued shares or previously issued 
shares acquired by an Independent 
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Agent on the open market. The 
maximum number of shares of Common 
Stock to be issued and sold under the 
Director Plan through December 31, 
2001, is 500,000 shares. 

It is currently intended that shares for 
awards granted under the Executive 
Plan and Director Plan, respectively, will 
be acquired by an independent agent 
(“Independent Agent”) on the open 
market and, therefore, Entergy is not 
seeking authority at this time to issue or 
sell its authorized but unissued shares of 
Common Stock under the Executive Plan 
or Director Plan. 

Entergy thus requests authority from 
time-to-time during the period through 
December 31, 2001: (1) Under the 
Executive Plan, to grant Options, 
Restricted Shares and Equity Awards 
and, in connection therewith, to issue or 
sell up to 3 million shares of Common 
Stock under the Executive Plan acquired 
by the Independent Agent; and (2) under 
the Director Plan, to issue or sell up to 
500,000 shares of Common Stock under 
the Director Plan acquired by the 
Independent Agent. Entergy has 
requested an exemption from the 
competitive bidding requirements of rule 
50 under the Act under subsection (a)(5) 
thereunder in connection with any 
issuance or sale of Common Stock under 
the Executive Plan and Director Plan: 

Entergy requests authority to solicit 
proxies from its stockholders for use at 
the 1991 Annual Meeting with respect to 
the approval of the Executive Plan and 
the Director Plan. Entergy has filed its 
proxy solicitation material and requests 
that the effectiveness of its declaration 
with respect to the solicitation of 
proxies for voting by its stockholders on 
the proposal to adopt the two plans, be 
permitted to become effective as 
provided in rule 62{d) of the Act. 

It appearing to the Commission that 
Entergy's declaration regarding the 
proposed solicitation of proxies should 
be permitted to become effective 
forthwith, pursuant to rule 62: 

It is ordered, that the declaration 
regarding the proposed solicitation of 
proxies, be, and it hereby is, permitted 
to become effective forthwith, under rule 
62 and subject to the terms and 
conditions prescribed in rule 24 under 
the Act. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-4304 Filed 2-22-91; 8:45 am] 
BILLING CODE 8010-01-14 
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SELECTIVE SERVICE SYSTEM 
[SSS Form 222] 


Forms Submitted to the Office of 


Management and Budget for 
Extension of Clearance 


The following forms have been 
submitted to the Office of Management 
and Budget (OMB) for extension of 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S. 
chapter 35 ): 

Title: Claim Documentation Form— 
Conscientious Objector. 

Purpose: Is used to document a claim for 
classification as a conscientious 
objector. 

Respondents: Registrants who are 
conscientious objectors. 

Frequency: One-time. 

Burden: The reporting burden is one 
hour per individual. 

Copies of the above identified form 
can be obtained upon written request to 
the Selective Service System, Reports 
Clearance Officer, Washington, DC 
20435. 

Written comments and 
recommendations for the proposed 
extension of clearance of the form 
should be sent within 30 days of 
publication of this notice to the 
Selective Service System, Reports 
Clearance Officer, Washington, DC 
20435. 

Henry N. Williams, 

Certifying Officer. 

A copy of the comments should be 
sent to the Office of Information and 
Regulatory Affairs, Attention: Desk 
Officer, Selective Service System, Office 
of Management and Budget, New 
Executive Office Building, room 3235, 
Washington, DC 20503. 

Dated: February 14, 1991. 

Samuel K. Lessey Jr., 

Director. 

[FR Doc. 91-4285 Filed 2-22-91; 8:45 am] 

BILLING CODE 8015-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Noise Exposure Map Notice, Orlando 
Executive Airport, Orlando, FL 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice. 


SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
maps submitted by the Greater Orlando 
Airport Authority for the Orlando 


Executive Airport under the provisions 
of title I of the Aviation Safety and 
Noise Abatement Act of 1979 (Pub. L. 
96-193) and 14 CFR part 150 are in 
compliance with applicable 
requirements. 

EFFECTIVE DATE: The effective date of 
the FAA’s determination on the noise 
exposure maps is February 13, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Pablo G. Auffant, P.E., Environmental 
and Noise Specialist, Orlando Airports 
District Office, 9677 Tradeport Drive, 
suite 130, Orlando, FL, 32827-5397, 
telephone (407) 648-6582. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for the Orlando Executive Airport are in 
compliance with applicable 
requirements of Part 150, effective 
February 13, 1991. 

Under section 103 of the Aviation 
Safety and Noise Abatement Act of 1979 
(hereafter referred to as “the Act”), an 
airport operator may submit to the FAA 
noise exposure maps which meet 
applicable regulations and which depict 
noncompatible land uses as of the date 
of submission of such maps, a 
description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport. 

An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be compliance with the 
requirements of Federal Aviation 
Regulations (FAR) part 150, promulgated 
pursuant to title I of the Act, may submit 
a noise compatibility program for FAA 
approval which sets forth the measures 
the operator has taken or proposes for 
the reduction of existing noncompatible 
uses and for the prevention of the 
introduction of additional 
noncompatible uses. 

The FAA completed its review of the 
noise exposure maps and related 
descriptions submitted by the Greater 
Orlando Airport Authority. The specific 
maps under consideration are 1989 
“Existing Conditions” Noise Exposure 
Map and 1994 “Future Conditions” 
Noise Exposure Map (UNABATED) in 
the submission. The FAA has 
determined that these maps for the 
Orlando Executive Airport are in 
compliance with applicable 
requirements. This determination is 
effective on February 13, 1991. FAA’s 
determination on an airport operator’s 
noise exposure maps is limited to a 
finding that the maps were developed in 
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accordance with the procedures 
contained in appendix A of FAR part 
150. Such determination does not 
constitute approval of the applicant's 
data, information or plans, or a 
commitment to approve a noise 
compatibility program or to fund the 
implementation of that program. 

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
submitted under section 103 of the Act, 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
exposure maps to resolve questions 
concerning, for example, which 
properties should be covered by the 
provisions of section 107 of the Act. 
These functions are inseparable from 
the ultimate land use control and 
planning responsibilities of local 
government. These local reponsibilities 
are not changed in any way under part 
150 or through FAA’s review of noise 
exposure maps. Therefore, the 
responsibility for the detailed overlaying 
of noise exposure contours onto the map 
depicting properties on the surface rests 
exclusively with the airport operator 
which submitted those maps, or with 
those public agencies and planning 
agencies with which consultation is 
required under section 103 of the Act. 
The FAA has relied on the certification 
by the airport operator, under § 150.21 of 
the FAR part 150, that the statutorily 
required consultation has been 
accomplished. Copies of the noise 
exposure maps and of the FAA’s 
evaluation of the maps are available for 
examination at the following locations. 
Federal Aviation Administration, 800 

Independence Avenue, SW., room 617, 

Washington, DC 20591, Federal 

Aviation Administration, Orlando 

Airports District Office, 9677 

Tradeport Drive, suite 130, Orlando, 

FL 32827-5397 
Greater Orlando Airport Authority, 

Orlando International Airport, One 

Airport Boulevard, Orlando, FL 32827- 

4399. 

Questions may be directed to the 
individual named above under the 
heading FOR FURTHER INFORMATION 
CONTACT. 

Issued in Orlando, Florida, February 13, 
1991. 

John W. Reynolds, 

Assistant Manager, Orlando Airports District 
Office. : 

[FR Doc. 91-4352 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-M 
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{Summary Notice No. PE-91-8) 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 


8 

fallen Regulations (14 CFR chapter J), 
dispositions of certain petitions 
previously received, and corrections. 
The purpose of this notice is to improve 
the public's awareness of, and 
participation in, this aspect of FAA's 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 

.{s intended to affect the legal states of” 
any petition or its final disposition. 
DaTES: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before March 7, 1991 
ADDRESSES: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rule Docket (AGC-10), 
Petition Docket No. 26419, 800 
Independence Avenue, SW., 
Washington, DC 20591. 

The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-10), Room 915G, 
FAA Headquarters Building (FOB 10A), 
800 Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-3132. 

FOR FURTHER INFORMATION CONTACT: 
Miss Jean Casciano, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-9683. 

This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
part 11 of the Federal Aviation 
Regulations (14 CFR part 11). 

Issued in Washington, DC, on February 19, 
1991 


Denise Donohue Hall, 
Manager, Program Management Staff, Office 
of the Chief Counsel. 


Petitions for Exemption 


Docket No.: 26419 
. Petitioner: DHL Airways, Inc. 


Sections of the FAR Affected: 14 CFR 


121.503 

Descriptions of Relief Sought: To allow 
petitioner to permit pilots to complete 
their duty time schedules before being 
provided with at least 16 hours of rest. 


[FR Doc. 91-4337 Filed 2-22-91; 8:45 am] 
BILLING CODE 4910-13-™ 


DEPARTMENT OF THE TREASURY 


Office of the Secretary 


[ Circutar—Public Debt Series— 
No. 8-91] 


Treasury Notes of February 29, 1996, 
Series L-1996 


February 14, 1991. 
1. Invitation for Tenders 


1.1, The Secretary of the Treasury, 
under the authority of chapter 31 of title 
31, United States Code, invites tenders 
for approximately $9,000,000,000 of 
United States securities, designated 
Treasury Notes of February 29, 1996, 
Series L-1996 (CUSIP No. 912827 zz 8), 
hereafter referred to as Notes. The 
Notes will be sold at auction, with 
oe on the basis of yield. Payment 

be required at the price equivalent 
td the yield of each accepted bid. The 
interest rate on the Notes and the price 
equivalent of each accepted bid will be 
determined in the manner described 
below. Additional amounts of the Notes 
may be issued to Federal Reserve Banks 
for their own account in exchange for 
maturing Treasury securities. Additional 
amounts of the Notes may also be 
issued at the average price to Federal 
Reserve Banks, as agents for foreign and 
international monetary authorities. 
2. Description of Securities 

2.1. The Notes will be be dated 
February 28, 1991, and will accrue 
interest from that date, payable on a 
semiannual basis on August 31, 1991, 
and each subsequent 6 months on the 
last calendar day of February and 
August through February 29, 1996. They 
will mature February 29, 1996, and will 
not be subject to call for redemption 
prior to maturity. In the event any 
payment date is a Saturday, Sunday, or 
other nonbusiness day, the amount due 
will be payable {without additional 
interest) on the next business day. 

2.2. The Notes are subject to all taxes 
imposed under the internal Revenue 
Code of 1954. The Notes are exempt 
from all taxation now or hereafter 
imposed on the obligation or interest 
thereof by any State, any possession of 
the United States, or any local taxing 
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authority, except as provided in 31 
U.S.C. 3124. 

2.3 The Notes will be acceptable to 
secure deposits of Federal public 
monies. They will not be acceptable in 
payment of Federal taxes. 

2.4. The Notes will be issued only in 
book-entry form in a minimum amount 
of $1,000 and in multiples of that 
amount. They will not be issued in 
registered definitive or in bearer form. 

2.5. The Department of the Treasury's 
general regulations governing United 
States securities, i.e., Department of the 
Treasury Circular No. 300, current 
revision (31 CFR part 306), as to the 
extent applicable to marketable 
securities issued in book-entry form, and 
the regulations governing book-entry 
Treasury Bonds, Notes, and Bills, as 
adopted and published as a final rule to 
govern securities held in the Treasury 
Direct Book-Entry Securities System in 
Department of the Treasury Circular, 
Public Debt Series. No. 2-86 (31 CFR 
part 357), apply to the Notes offered in 
this circular. 

3. Sale Procedures 


3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt, 
Washington, DC 20239-1500, Thursday, 
February 21, 1991, prior to 12 noon, 
Eastern Standard time, for 
noncompetitive tenders and prior to 1 
p.m., Eastern Standard time, for 
competitive tenders. Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Wednesday, February 20, 1991, and 
received no later than Thursday, 
February 28, 1991. 

3.2. The par amount of Notes bid for 
must be stated on each tender. The 
minimum bid is $1,000, and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 
7.10%. Fractions may not be used. 
Noncompetitive tenders must show the 
term “noncompetitive” on the tender 
form in lieu of a specified yield. 

3.3. A single bidder, as defined in 
Treasury's single bidder guidelines, shall 
not submit noncompetitive tenders 
totaling more that $1,000,000. A 
noncompetitive bidder may not have 
entered into an agreement, nor make an 
agreement to purchase or sell or 
otherwise dispose of any 
noncompetitive awards of this issue 
prior to the deadline for receipt of 
competitive tenders. 

3.4. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
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which for this purpose are defined as 

dealers who make primary markets in 

Government securities and are on the 

list of reporting dealers published by the 

Federal Reserve Bank of New York, may 

submit tenders for accounts of 

customers if the names of the customers 
and the amount for each customer are 
furnished. Others are permitted to 
submit tenders only for their own 
account. 

3.5. Tenders for their own account will 
be received without deposit from 
commercial banks and other banking 
institutions; primary dealers, as defined 
above; Federally-insured savings and 
loan associations; States, and their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; and 
Federal Reserve Banks. Tenders from all 
others must be accompanied by full 
payment for the amount of Notes 
applied for, or by a guarantee from a 
commercial bank or a primary dealer of 
5 percent of the par amount applied for. 

3.6. Immediately after the deadline for 
receipt of competitive tenders, tenders 
will be opened, followed by a public 
announcement of the amount and yield 
range of accepted bids. Subject to the 
reservations expressed in section 4, 

’ noncompetitive tenders will be accepted 
in full, and then competitive tenders will 
be accepted, starting with those at the 
lowest yields, through successively 
higher yields to the extent required to 
attain the amount offered. Tenders at 
the highest accepted yield will be 
prorated if necessary. After the 
determination is made as to which 
tenders are accepted, an interest rate 
will be established, at a % of one 
percent increment, which results in an 

‘equivalent average accepted price close 
to 100.000 and a lowest accepted price 
above the original issue discount limit of 
98.750. That stated rate of interest will 
be paid on all of the Notes. Based on 
such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred, e.g., 
99.923, and the determinations of the 


Secretary of the Treasury shall be final. 


If the amount of noncompetitive tenders 
received would absorb all or most of the 
offering, competitive tenders will be 


accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Federal Reserve 
Banks will be accepted at the price 
equivalent to the weighted average yield 
of accepted competitive tenders. 

3.7. Competitive bidders will be 
advised of the acceptance of their bids. 
Those submitting noncompetitive 
tenders will be notified only if the 
tender is not accepted in full, or when 
the price at the average yield is over 
par. 


4. Reservations 


4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less than the 
amount of Notes specified in section 1, 
and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest. The Secretary's 
action under this section is final. 


5. Payment and Delivery 


5.1. Settlement for the Notes allotted 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on Notes allotted 
to institutional investors and to others 
whose tenders are accompanied by a 
guarantee as provided in section 3.5. 
must be made or completed on or before 
Thursday, February 28, 1991. Payment in 
full must accompany tenders submitted 
by all other investors. Payment must be 
in cash; in other funds immediately 
available to the Treasury; in Treasury 
bills, notes, or bonds maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 
later than Tuesday, February 26, 1991. 
When payment has been submitted with 
the tender and the purchase price of the 
Notes allotted is over par, settlement for 
the premium must be completed timely, 
as specified above. When payment has 
been submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the par 
amount of Notes allotted shall, at the 
discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3 Registered definitive securities 
tendered in payment for the Notes 
allotted and to be held in Treasury 
Direct are not required to be assigned if 
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the inscription on the tered 
definitive security is identical to the 
registration of the note being purchased. 
In any such case, the tender form used 
to place the Notes allotted in Treasury 
Direct must be complete to show all the 
information required thereon, or the 
Treasury Direct account number 
previously obtained. 


6. General Provisions 


6.1. As fiscal agents of the United 
States, Federal Reserve Banks are 
authorized, as directed by the Secretary 
of the Treasury, to receive tenders, to 
make allotments, to issue such notices 
as may be necessary, to receive 
payment for, and to issue, maintain, 
service, and make payment on the 
Notes. 

6.2. The Secretary of the Treasury 
may, at any time, supplement or amend 
provisions of this circular if such 
supplements or amendments do not 
adversely affect existing rights of 
holders of the Notes. Public 
announcement of such changes will be 
promptly provided. 

6.3. The Notes issued under this 
circular shall be obligations of the 
United States, and, therefore, the faith of 
the United States Government is 
pledged to pay, in legal tender, principal 
and interest on the Notes. 

Gerald Murphy, 

Fiscal Assistant Secretary. 

[FR Doc. 91-4426 Filed 2-20-91; 4:29 pm] 
BILLING CODE 4810-40-m 


[Department Circular—Public Debt Series— 
No. 7-91] 


Treasury Notes of February 28, 1993, 
Series X-1993 


February 14, 1991. 
1. Invitation for Tenders 


1.1. The Secretary of the Treasury, 
under the authority of chapter 31 of title 
31, United States Code, invites tenders 
for approximately $12,000,000,000 of 
United States securities, designated 
Treasury Notes of February 28, 1993, 
Series X-1993 (CUSIP No. 912827 ZY 1), 
hereafter referred to as Notes. The 
Notes will be sold at auction, with 
bidding on the basis of yield. Payment 
will be required at the price equivalent 
of the yield of each accepted bid. The 
interest rate on the Notes and the price 
equivalent of each accepted bid will be 
determined in the manner described 
below. Additional amounts of the Notes 
may be issued to Federal Reserve Banks 
for their own account in exchange for 
maturing Treasury securities. Additional 
amounts of the Notes may also be 
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issued at the average price to Federal 
Reserve Banks, as agents for foreign and 
international monetary authorities. 


2. Description of Securities 


2.1. The Notes will be dated February 
28, 1991, and will accrue interest from 
that date, payable on e semiannual 
basis on August 31, 1991, February 29, 
1992, August 31, 1992, and February 28, 
1993. They wil mature February 28, 1993, 
and will not be subject to call for 
redemption prior to maturity. In the 
event any payment date is a Saturday, 
Sunday, or other nonbusiness day, the 
amount due will be payable (without 
additional interest) on the next business 
day. 

2.2. The Notes are subject to all taxes 
imposed under the Internal Revenue 
Code of 1954. The Notes are exempt 
from all taxation now or hereafter 
imposed on the obligation or interest 
thereof by any State, any possession of 
the United States, or any local taxing 
authority, except as provided in 31 
U.S.C. 3124. 

2.3. The Notes will be acceptable to 
secure deposits of Federal public 
monies. They will not be acceptable in 
payment of Federal taxes. 

2.4. The Notes will be issued only in 
book-entry form in a minimum amount 
of $5,000 and in multiples of that 
amount. They will not be issued in 
registered definitive or in bearer form. 

2.5. The Department of the Treasury’s 
general regulations governing United 
States securities, ie., Department of the 
Treasury Circular No. 300, current 
revision (31 CFR part 306), as to the 
extent applicable to marketable 
securities issued in book-entry form, and 
the regulations governing book-entry 
Treasury Bonds, Notes, and Bills, as 
adopted and published as a final rule to 
govern securities held in the Treasury 
Direct Book-Entry Securities System in 
Department of the Treasury Circular, 
Public Debt Series, No. 2-86 (31 CFR 
part 357), apply to the Notes offered in 
this circular. 


3. Sale Procedures 


3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt, 
Washington, DC 20239-1500, 
Wednesday, February 20, 1991, prior to 
12 noon, Eastern Standard time, for 
noncompetitive tenders and prior to 1 
p.m., Eastern Standard time, for 
competitive tenders. Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Tuesday, February 19, 1991, and 
received no later than Thursday, 
February 28, 1991. 


3.2. The par amount of Notes bid for 
must be stated on each tender. The 
minimum bid is $5,000, and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 
7.10%. Fractions may not be used. 
Noncompetitive tenders must show the 
term “noncompetitive” on the tender 
form in lieu of a specified yield. 

3.3. A single bidder, as defined in 
Treasury's single bidder guidelines, shall 
not submit noncompetitive tenders 
totaling more than $1,000,000. A 
noncompetitive bidder may not have 
entered into an agreement, nor make an 
agreement to purcahse or sell or 
otherwise dispose of any 
noncompetitive awards of this issue 
prior to the deadline for receipt of 
competitive tenders. 

3.4. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary markets in 
Government securities and are on the 
list of reporting dealers published by the 
Federal Reserve Bank of New York, may 
submit tenders for accounts of 
customers if the names of the customers 
and the amount for each customer are 
furnished. Others are permitted to 
submit tenders only for their own 
account. 

3.5. Tenders for their own account will 
be received without deposit from 
commercial banks and other banking 
institutions; primary dealers, as defined 
above; Federally-insured savings and 
loan associations; States, and their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; and 
Federal Reserve Banks. Tenders from all 
others must be accompanied by full 
payment for the amount of Notes 
applied for, or by a guarantee from a 
commercial bank or a primary dealer of 
5 percent of the par amount applied for. 

3.6. Immediately after the deadline for 
receipt of competitive tenders, tenders 
will be opened, followed by a public 
announcement of the amount and yield 
range of accepted bids. Subject to the 
reservations expressed in section 4, 
noncompetitive tenders will be accepted 
in full, and then competitive tenders will 
be accepted, starting with those at the 
lowest yields, through successively 
higher yields to the extent required to 
attain the amount offered. Tenders at 
the highest accepted yield will be 
prorated if necessary. After the 
determination is made as to which 
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tenders are accepted, and interest rate 
will be established, at a % of one 
percent increment, which results in an 
equivalent average accepted price close 
to 100.000 and a lowest accepted price 
above the original issue discount limit of 
99.500. That stated rate of interest will 
be paid on all of the Notes. Based on 
such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred, e.g., 
99.923, and the determinations of the 
Sercretary of the Treasury shall be final. 
If the amount of noncompetitive tenders 
received would absorb all or most of the 
offering , competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Federal Reserve 
Banks will be accepted at the price 
equivalent to the weighted average yield 
of accepted competitive tenders. 

3.7. Competitive bidders will be 
advised on the acceptance of their bids. 
Those submitting noncompetitive 
tenders will be notified only if the 
tender is not accepted in full, or when 
the price at the average yield is over 
par. 


4. Reservations 


4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less then the | 
amount of Notes specified in section 1, 
and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest. The Secretary's 
action unter this section is final. 


5. Payment and Delivery 


5.1. Settlement for the Notes allotted 
must be made at the Federal Reserve . 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settement on Notes allotted 
to institutional investors and to others 
whose tenders are accompanied by a 
guarantee as provided in section 3.5. 
must be made or completed on or before 
Thursday, February 28, 1991. Payment in 
full must accompany tenders ‘submitted 
by all other investors. Payment must be 
in cash; in other funds immediately 
available to the Treasury; in Treasury 
bills, notes, or bonds maturing on or 
before the settlement date but which are 
not over-due as defined in the general 
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regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 
later than Tuesday, February 26, 1991. 
When payment has been submitted with 
the tender and the purchase price of the 
Notes allotted is over par, settlement for 
the premium must be completed timely, 
as specified above. When payment has 
been submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the par 
amount of Notes allotted shall, at the 
discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3. Registered definitive securities 
tendered in payment for the Notes 
allotted and to be held in Treasury 
Direct are not required to be assigned if 
the inscription on the registered 
definitive security is identical to the 
registration of the note being purchased. 
In any such case, the tender form used 
to place the Notes allotted in Treasury 
Direct must be completed to show all 
the information required thereon, or the 
Treasury Direct account number 
previously obtained. 


6. General Provisions 


6.1. As fiscal agents of the United 
States, Federal Reserve Banks are 
authorized, as directed by the Secretary 


of the Treasury, to recieve tenders, to 
make allotments, to issue such notices 
as may be necessary, to receive 
payment for, and to issue, maintain, 
service, and make payment on the 
Notes. 

6.2. The Secretary of the Treasury 
may, at any time, supplement or amend 
provisions of this circular if such 
supplements or amendments do not 
adversely affect existing rights of 
holders of the Notes. Public 
announcement of such changes will be 
promptly provided. 

6.3. The Notes issued under this 
circular shall be obligations of the 
United States, and, therefore, the faith of 
the United States Government is 
pledged to pay, in legal tender, principal 
and interest on the Notes. 

Gerald Murphy, 

Fiscal Assistant Secretary. 

[FR Doc. 91-4425 Filed 2-20-91; 4:29 pm] 
BILLING CODE 4810-40-M 


Fiscal Service 
[Dept. Circ. 570, 1990 Rev., Supp. No. 5] 


Surety Companies Acceptabie on 
Federal Bonds; international Business 
& Mercantile Reassurance Co. 


A Certificate of Authority as an 
acceptable surety on Federal bonds is 
hereby issued to the following Company 
under title 31, sections 9304 to 9308, of 
the United States Code. Federal bond- 
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approving officers should annotate their 
reference copies of the Treasury 
Circular 570, 1990 Revision, on page 
27353 to reflect this addition: 

Company Name: Jnternational 
Business & Mercantile Reassurance 
Company. Business Address: 307 North 
Michigan Avenue, Chicago, IL 60601. 
Underwriting Limitation >: $4,398,000. 
Surety Licenses *: AL, AK, AZ, AR, CA, 
CO, CT, DE, DC, FL, GA, ID, IL, IN, IA, 
KS, KY, LA, ME, MD, MA, MI, MN, MS, 
MO, MT, NE, NV, NH, NJ, NM, NY, NC, 
ND, OH, OK, OR, PA, RI, SC, SD, TN, 
TX, UT, VT, VA, WA, WV, WI, WY. 
Incorporated in: Illinois. 

Certificates of Authority expire on 
June 30 each year, unless revoked prior 
to that date. The Certificates are subject 
to subsequent annual renewal as long as 
the companies remain qualified (31 CFR, 
part 223). A list of qualified companies 
is published annually as of July 1 in 
Treasury Department Circular 570, with 
details as to underwriting limitations, 
areas in which licensed to transact 
surety business and other information. 

Copies of the Circular may be 
obtained from the Surety Bond Branch, 
Funds Management Division, Financial 
Management Service, Department of the 
Treasury, Washington, DC 20227, 
telephone (FTS/202) 287-3921. 

Dated: February 15, 1991. 

Charles F. Schwan, Ill, 

Director, Funds Management Division. 
[FR Doc. 91-4288 Filed 2-22-91; 8:45 am] 
BILLING CODE 4810-35-M 
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Sunshine Act Meetings 


Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


U.S. COMMISSION ON CIVIL RIGHTS 
February 20, 1991. 


DATE AND TIME: Friday, March 1, 1991, 
9:00 a.m.—5:00 p.m. 


PLACE: U.S. Commission on Civil Rights, 
1121 Vermont Avenue, N.W., Room 512, 
Washington, DC 20425. 

STATUS: Open to the Public. 


Friday, March 1, 1991 


I. Approval of Agenda 

Il. Approval of Minutes of January 
Telephonic Meeting 

Il. Approval of Minutes of January 
Commission Retreat 

IV. Announcements 

V. Revised Draft Reauthorization Statute 

VI. Draft Report on Community Perspectives 
on the Massachusetts Civil Rights Act 

VII. SAC Appointments for Florida, 
Massachusetts, and New Jersey (interim) 

VIII. Staff Director’s Report 

IX. Future Agenda Items 


CONTACT PERSON FOR FURTHER 
INFORMATION: Barbara Brooks, Press 
and Communications Division, (202) 
376-8312. 

Emma Monroig, 

Solicitor. 

[FR Doc. 91-4455 Filed 2-21-91; 9:27 am] 
BILLING CODE 6335-01-M 


RESOLUTION TRUST CORPORATION 
Notice of Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:34 p.m. on Tuesday, February 19, 
1991, the Board of Directors of the 
Resolution Trust Corporation met in 
closed session to consider matters 
relating to the resolution of a failed thrift 
institution. 

In calling the meeting, the Board 
determined, on motion of Director C. C. 
Hope, Jr. (Appointive), seconded by 
Director Robert L. Clarke (Comptroller 
of the Currency), concurred in by 
Chairman L. William Seidman, Vice 
Chairman Andrew C. Hove, Jr. and 
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Director T. Timothy Ryan, Jr. (Director 
of the Office of Thrift Supervision), that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting by 
authority of subsections (c)(4), (c)(8), 
(c)(9)({A){ii), and (c)(9)(B) of the 
“Government in the Sunshine Act” (5 
U.S.C, 552b (c)(4), (c)(8), (c)(9)(A)(ii), and 
(c)(9)(B)). 

The meeting was held in the Board 
Room of the Federal Deposit Insurance 
Corporation Building located at 550— 
17th Street, N.W., Washington, DC. 


Dated: February 20, 1991. 
Resolution Trust Corporation. 
John M. Buckley, Jr., 
Executive Secretary. 
[FR Doc. 91-4454 Filed 2-21-91; 9:17 am] 
BILLING CODE 6714-01-M 





Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF AGRICULTURE 


Agricultural Marketing Service 


7 CFR Part 58 
[DA-90-013] 


Grading and Inspection, General 
Specifications for Approved Plants 
and Standards for Grades of Dairy 
Products; Proposed Revision of the 
United States Standards for Grades of 
Dry Sweetcream Buttermilk and 
Proposed Amendments to the General 
Specifications for Dairy Plants 
Approved for USDA Inspection and 
Grading Service 


Correction 


In proposed rule document 91-2975 
beginning on page 4951 in the issue of 
Thursday, February 7, 1991, make the 
following correction: 

1. On page 4951, in the third column, 
in the ninth line from the top, “utilize” 
was misspelled. 


 §58.2654 [Corrected] 


2. On page 4953, in the first column, in 
§ 58.2564(a)(10), in the second line, 
remove the word “Not”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 


7 CFR Part 275 
[Amdt. No. 328} 
RIN 0584-AA76 


Food Stamp Program: Miscellaneous 
Quality Control Provisions of the 
Hunger Prevention Act of 1988 


Correction 


In proposed rule document 91-2237 
beginning on page 3788 in the issue of 


Thursday, January 31, 1991, make the 
following corrections: 

1. On page 3788, in the second column, 
under Addresses, in the fourth line 
“Part” should read “Park”. 

2. On the same page, in the third 


‘column, in the first full pargraph, in the 


first line “provision” should read 
“provisions”. 

3. On page 37839, in the 2d column, in 
the 1st full paragraph, in the 12th line 
insert “underissued to recipient 
households to the total value of 


* allotments” after “allotments”. 


4. On the same page, in the 3d column, 
in the 1st full paragraph, in the 11th line 
“2765.11(b)(4)" should read 
“275.11(b)(4)". 

5. On page 3790, in the first column: 

a. In the seventh line insert “to” after 
“revert”. 

b. In the first full paragraph, in the 
fourth line “actions” was misspelled. 

c. In the same paragraph, in the 11th 
line “requires” should read “require”. 

6. On page 3791, in the second column, 
in the third full paragraph, in the ninth 
line “error” was misspelled. 


§ 275.23 [Corrected] 

7. On page 3794, in the third column, 
in § 275.23(D)(iii)(B), in the first line 
“2(1-C)S:" should read “2(1-C)S2”. 
BILLING CODE 1505-01-D 


FARM CREDIT ADMINISTRATION 


12 CFR Parts 611, 620, and 621 
[RIN 3052-AB20) 


Organization; Disclosure to 
Shareholders; Accounting and 
Reporting Requirements 


Correction 


In proposed rule document 91-1422 
beginning on page 2715, in the issue of 
Thursday, January 24, 1991, make the 
following corrections: 

1.On page 2716, in the second column, 
in the paragraph numbered 2, in the 
second line “of” should read “on”. 

2. On the same page, in the third 
column, in the second paragraph, in the 
seventh line, “§ 6.26” should read 
“section 6.26”. 

3. On page 2717, in the first column, in 
the fourth line from the top, “§ 8.7” 
should read “section 8.7”. 
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4. On the same page, in the same 
column, in the first complete paragraph, 
“260.5(a)(9)” should read “620.5(a)(9)”. 

5. On the same page, in the third 
column, the second paragraph beginning 
with “Therefore,” should be the last 
sentence of the first paragraph. 

6. On page 2718, in the first column, in 
the first full paragraph, in the seventh 
line remove the word “the”. 


§ 620.1 [Corrected] 


7. On page 2720, in the first column, in 
§ 620.1(g), in the second line 
“interested” should read “interests”. 


§ 620.1 [Corrected] 


8. On the same page, in the same 
column, in § 620.1(l), in the third line, 
“615.5260(h)” should read “615.5260”. 


§620.3 [Corrected] 


9. On the same page, in the third 
column, in § 620.3, in the first line 
“employees” should read “employee”, 
and in the ninth line “judgement” should 
read “judgment”. 


§ 620.4 [Corrected] 


10. On the same page, in the same 
column, in § 620.4, in the paragraph 
numbered 17, in the ninth line from the 
bottom of the page, “pargraph” should 
read “paragraph”, and in the next to last 
line, “remaining” should read, 
“removing”. 


§620.5 [Corrected] 


11. On page 2721, in the first column, 
in § 620.5(a)(3), in the fifth line, “resale” 
was misspelled and in the sixth line, 
“briefly” was misspelled. 


§620.5 [Corrected] 


12. On the same page, in the same 
column, in § 620.5(c)(2), in the last line, 
“money” was misspelled. 


§620.5 [Corrected] 


113. On the same page, in the second 
column, in § 620.5(d)(3), in the first line, 
“institution” was misspelled; and in 
paragraph (e)(1), in the second line from 
the bottom of the paragraph, “regualtory 
restricitons” should read “regulatory 
restrictions”. 


BILLING CODE 1505-01-D 
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February 25, 1991 


Part Il 


Environmental 
Protection Agency 


Section 409 Food Additive Regulations; 
Order Responding to Objections to EPA’s 
Response to Petition Requesting 
Revocation; Notice 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[PF-542, FRL 3877-2] 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final order. 


summary: In this Order, EPA is acting 


upon objections to its response to a 
petition requesting the revocation of 14 
food additive regulations. These food 
additive regulations involve the 
following pesticides and commodities: 
trifluralin (spearmint and peppermint 
oil), benomy! (raisins and tomato 
products), phosmet (cottonseed oil), 
mancozeb (raisins and bran of barley, 
oats, rye, and wheat), dicofol (dried tea), 
DDVP (packaged and bagged 
nonperishable processed foods and 
dried figs), and chlordimeform (dried 
prunes). The petition asserted that these 
food additive regulations violated the 
Delaney anti-cancer clause in section 
409 of the Federal Food, Drug, and 
Cosmetic Act. In its response to the 
petition, EPA refused to revoke many of 
the food additive regulations on the 
ground that the Delaney clause contains 
an exception for pesticide uses posing 
trivial risks. Petitioners objected to 
EPA’s ruling arguing that EPA had 
adopted an erroneous interpretation of 
the Delaney clause. After evaluating this 
interpretation of the Delaney clause. As 
to the specific food additive regulations, 
EPA denies the petition as to trifluralin 
on spearmint and peppermint oil, 
benomy!l on raisins and tomato 
products, phosmet on cottonseed oil, 
mancozeb on raisins and bran of wheat. 
EPA has already revoked the food 
additive regulation for chlordimeform on 
dried prunes and has proposed the 
revocation of the DDVP food additive 
regulation on dried figs and the 
mancozeb food additive regulations on 
bran of barley, oats, and rye. In this 
order, EPA announces that it will 
propose the revocation of food additive 
regulations for dicofol on dried tea and 
DDVP on packaged and bagged 
nonperishable processed foods. 

DATES: This order will be effective May 
28, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Sepehr Haddad, Special Review Branch 
(H7508W), Special Review and 
Reregistration Division, Office of 
Pesticide Programs, 401 M St., SW., 


Washington, DC 20460; Office fecation 
and telephone number: 3rd Floor, 
Westfield Building, 2805 Jefferson Davis 
Highway, Arlington, VA 22202, 
Telephone (703) 308-8027 
SUPPLEMENTARY INFORMATION: in this 
document EPA is issuing the response te 
the objections to EPA’s response to the 
petition requesting the revocation of 
food additive regulations. 


Table of Contents 


I. Background. 

Il. The Statutory Framework. 

A. The Federal Insecticide, Fungicide, and 
Rodenticide Act. 

B. Sections 402, 408, and 409 of the 
Federal Food, Drug, and Cosmetic Act. 

C. The Delaney Paradox. 

Ill. EPA's Prior Response and Gurrertt 
Information. 

IV. Petitioners’ Objections. 

V. De Minimis Exception Generally. 

Yq The Delaney Clause and De Minimis 
Risk. 

A. Trivial Risk. 

1. What is Trivial Risk? 

2. Are EPA Risk Assessments 
Conservative? 

B. Extraordinary Rigidity/Legislative 
Design. 

1. Legislative History of the Food 
Additives Amendment. 

2. Legislative History of the Color 
Additives Amendment. 

3. FIFRA. 

C. De minimis Exception Conclusions. 

1. Congressional Rigidity. 

2. Legislative Design. 

3. The Delaney Clause and Modern 
Science. 

4. Conclusion. 

Vil. FIFRA/FFDCA Coordination. 

Vil. Final Decision. 

IX. Public Comments. 

This petition requires EPA to address 
that anomaly in the law of pesticide 
regulation known as the “Delaney 
paradox.” One aspect of the Delaney 
paradox is that under current Federal 
law the standard for evaluating whether 
pesticide residues on food endanger the 
public health varies depending on 
factors unrelated to public health. A 
second aspect is that in some 
circumstances a pesticide may meet the 
legal standard for use on food crops 
even though no “tolerance level” may be 
established which allows residues of 
that pesticide to remain in food 
following harvest and processing. 

This irrational approach to health and 
safety regulation is a product of the 
interplay between three inconsistent, 
yet overlapping, statutory provisions 
which address pesticides: (1) The 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA) which 4s the 
licensing statute governing the sale, 
distribution, and use of pesticides; {2} 
section 408 of the Federal Food, Drng, 
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nd Cosmetic Act (FFDCA) under which 


’ EPA sets maximum legal limits 


ftolerances) for pesticide residues on 
raw foods; and (3) section 409 of the 
FFDCA under which EPA sets maximum 
legal limits (food additive regulations) 
for certain pesticide residues on 
processed foods. The most striking 
inconsistency - and the one which 
produces the Delaney paradox - is that 
only section 409 of the FFDCA contains 
a provision, the “Delaney clause,” which 
when strictly read bars the 
establishment of food additive 
regulations for carcinogenic pesticides 
no matter how infinitesimal the risk or 
how great the benefit. Unlike the risk 
only, zero-risk standard of the Delaney 
clause, both FIFRA and FFDCA section 
408 require EPA to consider the degree 
of risk posed by a pesticide and the 
benefits that pesticide affords. 

The petition before EPA accentuates 
the irrationality of the statutory 
framework by requesting that certain 
section 409 food additive regulations for 
seven pesticides (benomy], trifluralin, 
mancozeb, phosmet, dicofol, DDVP, and 
chlordimeform) be revoked as violative 
of the Delaney clause without similarly 
requesting the cancellation of the 
underlying registration of the pesticides 
under FIFRA or the revocation of any 
corresponding section 408 tolerances. 
Petitioners thus are asking EPA to 
declare that residues of these pesticides 
render processed foods adulterated and 
subject to seizure even though those 
same residues are perfectly legal in raw 
commodities and the residues result 
from a legal application by growers to 
crops in the field. 

For the reasons stated below, EPA 
believes that there is sufficient 
flexibility in the statutory framework to 
apply a standard to the evaluation of 
pesticides under section 409 which both 
ameliorates the most extreme effects of 
the Delaney paradox and protects the 
public health. Accordingly, EPA denies, 
for the most part, the petition. != brief, 
EPA's decision is as follows: 

(1) EPA denies the petition as to the 
benomy] and trifluralin food additive 
regulations on the ground that those 
food additive regulations result in 
residues which pose a de minimis risk. 

(2) EPA denies the petition as to the 
mancozeb food additive regulations for 
raisins and bran of wheat because there 
is an ongoing proceeding under FIFRA 
which will address these food additive 
regulations (EPA has already proposed 
the revocation of the mancozeb food 
additive regulations for bran of barley, 
oats, and rye). 

{3} EPA denies the petition as to 
phosmet because EPA has yet to make a 
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definite ruling on whether phosmet is a 


carcinogen. 

(4) EPA grants the petition as to 
dicofol and DDVP and will propose 
revocation of those dicofol and DDVP 
food additive regulations listed in the 
petition which have not already been 
proposed for revocation. 


EPA has previously revoked 
chlordimeform's food additive 
regulations. 
I. Background 

This proceeding was initiated on May 
25, 1989, by a petition filed by the State 
of California, the Natural Resources 
Defense Council, Public Citizen, the 
AFL-CIO, and several individuals 
requesting that EPA revoke the 14 food 
additive regulations for the pesticides 
trifluralin (spearmint and peppermint 
oil), benomyl (raisins and tomato 
products), phosmet (cottonseed oil), 
mancozeb (raisins and bran of barley, 
oats, rye, and wheat), dicofol (dried tea), 
DDVP (packaged and bagged 
nonperishable processed foods and 
dried figs), and chlordimeform (dried 
prunes). Petitioners argued that these 
food additive regulations should be 
revoked because the seven pesticides to 
which the regulations applied were 
animal carcinogens and thus the 
regulations violated the Delaney anti- 
cancer clause in section 409 of the 
FFDCA (54 FR 27700, June 30, 1989). EPA 
responded to the petition (“Petition 
Response”} on April 18, 1990 (55 FR 
17560, April 25, 1990). EPA agreed to 
revoke several food additive regulations 
for which registered pesticide uses were 
no longer extant. EPA refused, however, 
to revoke the remaining food additive 
regulations based on the determination 
either that: (1) The food additive 
regulation posed a de minimis risk; (2) 
there was insufficient information to 
determine whether the food additive 
regulation posed a de minimis risk and 
EPA believed that data to be submitted 
in the future would show that the risk 
from the food additive regulation is de 
minimis; or (3) action under FFDCA was 
appropriately withheld pending 
completion of an ongoing FIFRA 
proceeding. A more detailed explanation 
of EPA's ruling in regard to each food 
additive regulation is provided below. 

On May 22, 1990, petitioners filed 
objections with EPA to the Petition 
Response. Petitioners’ central objection 
was that EPA had incorrectly 
interpreted section 409 by reading a de 
minimis exception into the Delaney 
clause. Petitioners also contended that 
ongoing review of a pesticide under the 
FIFRA did not provide grounds for 
refusing to rule on their petition. Under 


the FFDCA, although petitioners could 
have requested an administrative 
hearing on the petition denial, 
petitioners specifically asserted that no 
hearing was necessary since their 
objections involved strictly legal issues. 
EPA requested public comment on 
petitioners’ objections (55 FR 26498, June 
28, 1990). 


Il. The Statutory Framework 


A. The Federal Insecticide, Fungicide, 
and Rodenticide Act 


Under FIFRA, pesticides must be 
registered with EPA before they can be 
sold, distributed, or used in the United 
States. To qualify for registration, a 
pesticide must, among other things, 
perform its intended function without 
causing “unreasonable adverse effects 
on the environment.” (7 U.S.C. 
136a(c)(5)). The term “unreasonable 
adverse effects on the environment” is 
defined as “any unreasonable risk to 
man or the environment, taking into 
account the economic, social and 
environmental costs and benefits of the 
use of any pesticide.” (7 U.S.C. 136(bb)). 

A pesticide’s registration under FIFRA 
may be cancelled by EPA when the 
pesticide no longer meets the standard 
that it not cause “unreasonable adverse 
effects on the environment.” (7 U.S.C. 
136d{b)). The decision to cancel a 
pesticide can result from a Special 
Review, an intensive review of the risks 
and benefits of a pesticide which meets 
or exceeds risk criteria set forth in 40 
CFR 154.7. EPA also can take action to 
cancel (and, if necessary, to suspend 
during the cancellation proceedings) the 
registration of a pesticide without first 
going through the Special Review 
process. 


B. Sections 402, 408 and 409 of the 
Federal Food, Drug, and Cosmetic Act 


Under FFDCA section 402{a)(2){B), a 
food which is a raw agricultural 
commodity is adulterated if it contains a 
pesticide chemical residue that is not 
authorized by either a FFDCA section 
408 tolerance (maximum permissible 
level) or an exemption from the 
requirement of a tolerance (21 U.S.C. 
342{a){2)(B)). An adulterated commodity 
sold or distributed in interstate 
commerce is subject to Federal seizure 
and condemnation under FFDCA section 
304 (21 U.S.C. 334). 

To establish a tolerance or exemption 
regulation under section 408, EPA must 
find that the regulation would “protect 
the public health.” (21 U.S.C. 346a(b)). In 
reaching this determination EPA is 
directed to consider, among other things, 
the “necessity for the production of an 
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adequate, wholesome, and economical 
food supply.” Id. 

Under FFDCA section 402{a}{2)(C), a 
processed food is adulterated (and 
hence subject to seizure) if it ogame 
any food additive { 
pesticide residue) not authorized bya 
section 409 food additive regulation. (21 
U.S.C. 342{a)(2){C)). An important 
exception to this provision is that a 
processed food containing pesticide 
residues resulting from the carryover 
from treatment at the raw agricultural 
commodity stage is not regarded as 
adulterated if the residue level in such a 
food is no greater than that allowed by 
the section 408 tolerance established for 
the raw agricultural commodity. Id. Thus 
section 409 food additive regulations are 
required for two types of pesticide 
residues, pesticide residues which 
concentrate above the section 408 
tolerance level during processing, and 
pesticide residues which result from use 
of a pesticide during or after processing. 

The establishment of a food additive 
regulation under section 409 requires a 
finding under the “general safety 
clause” in section 409(c)(3) that the use 
of a pesticide “will be safe.” (21 U.S.C. 
348(c){3)). The general safety clause is 
modified by the Delaney clause which 
provides in full, that a food additive 
shall not be deemed safe “‘if it is found 
to induce cancer when ingested by man 
or animal or, if it is found, after tests 
which are appropriate for the evaluation 
of the safety of food additives, to induce 
cancer in man or animal.” Id. 


C. The Delaney Paradox 


The Delaney paradox is a result of the 
inconsistent standards in FIFRA, 
FFDCA section 408, and FFDCA section 
409 and is compounded by the overlap 
between these provisions. In evaluating 
applications for registration and 
petitions for raw food tolerances for 
pesticides, EPA is required by FIFRA 
and FFDCA section 408 to consider the 
degree of risk posed by the pesticide 
and the benefits it provides. These 
requirements do not change if the 
pesticide poses a carcinogenic risk. On 
the other hand, the Delaney clause in 
FFDCA section 409 mandates a zero risk 
standard for carcinogenic pesticides in 
processed foods in those instances 
where the pesticide concentrates during 
processing or is applied during or after 
processing. 

One paradoxical result produced by 
the Delaney clause is that the same 
pesticide residues which may be legal 
on a raw food could render a processed 
food adulterated. C 
pesticides for which the benefits 
outweigh the risks and which 
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concentrate during processing would be 
registrable under FIFRA and raw food 
tolerances could be set under section 
408 but no food additive regulation 
could be established under section 409. 
Under these circumstances, a grower 
could legally treat his apples with such a 
pesticide and sell those apples as fresh 
produce, but if the apples were 
processed into applesauce, the 
applesauce would violate the FFDCA. 

A second paradoxical result of the 
statutory scheme is that only a discrete 
class of carcinogenic pesticides is 
caught by the Delaney bar against 
establishing food additive regulations 
for carcinogenic pesticides in processed 
food. Carcinogenic pesticides which do 
not concentrate during processing may 
legally be present in processed foods if a 
tolerance has been set for.the raw form 
of the processed food, the pesticide is 
applied to the raw food, and.the amount 
of residue is within the tolerance for the 
raw food. 

The final paradoxical twist to this 
confused regulatory scheme is that 
distinguishing between pesticides based 
on their propensity to concentrate 
“make[s] no discernible sense in terms 
of public health protection.” National 
Research Council, National Academy of 
Sciences, Regulating Pesticides in Food 
41 (1987). In fact, using an arbitrary 
factor like concentration during 
processing to determine the applicability 
of the Delaney clause may actually 
increase carcinogenic risk to the public. 
Id. at 41-42. For example, assume 
growers presently use a non- 
concentrating carcinogenic pesticide on 
a raw food which has processed forms. 
These growers would be unlikely to 
switch to an alternative pesticide which 
posed lower carcinogenic risks if the 
alternative concentrated during 
processing since their crop would then 
be limited to the fresh market. In 
practice, EPA, as a matter of policy, has 
refused to register pesticides where the 
needed section 409 food additive 
regulations are barred by the Delaney 
clause. Thus, the effect of the Delaney 
clause has been to retard the 
introduction of pesticides posing the 
least risk by injecting a factor in the 
calculus, concentration during 
processing, which is unrelated to risk. 


Ill. EPA’s Prior Response and Current 
Information 


1. Trifluralin. The Petition Response 
found the food additive regulations for 
trifluralin on peppermint and spearmint 
oils (40 CFR 185.5900) to pose a de 
minimis risk. The upper bound lifetime 
cancer risks presented by these food 
additive regulations were estimated as 7 
x 10°* (spearmint oil) and 4 x 10° 


(peppermint cil). The Petition Response 
also stated that EPA had required the 
submission of storage stability data 
concerning trifluralin. Those data have 
been reviewed and indicate no reason to 
alter those estimates. 

2. Benomyl. The Petition Response 
stated that a decision on the benomyl 
food additive regulations on raisins and 
tomato products (40 CFR 185.350) was 
premature prior to review of the 
required residue studies. EPA has now 
reviewed those residue studies. As 
anticipated, the studies show residues 
far below food additive regulation levels 
and thus EPA’s risk estimates for the 
food additive regulations involved in the 
petition (raisins and tomato products) 
have been substantially reduced. The 
current upper bound estimate of lifetime 
cancer risk from dietary exposure to 
benomy! on raisins and tomato products 
are 1x 10°? and 5 x 10°§, respectively. 
The cumulative risk estimate from all 
uses of benomy] has also declined 
substantially. The cumulative upper 
bound estimate of lifetime risk for 
benomy] and thiophanate methyl which 
share a common metabolite is 2.2 x 10°% 
EPA will be evaluating through the 
FIFRA Special Review process whether 
any regulatory action is required 
concerning the other food uses of 
benomy] and thiophanate methyl. 

In their objections, petitioners implied 
that EPA by denying their petition was 
allowing the public to be exposed to 
levels of benomyl which posed a risk as 
high as 1 in 5,000. This conclusion is 
incorrect. First, petitioners have relied 
on a risk estimate which was not current 
at the time of the Petition Response. In 
the Petition Response, EPA described 
how in 1987 it had first estimated the 
overall benomy]l risk at 2 x 10° (1 in 
5,000) and then later revised that figure 
to 4x 10° when more realistic exposure 
information was incorporated in the risk 
assessment (55 FR 17566, April 25, 1990). 
Petitioners ignored the more current 
estimate. EPA also stated it believed the 
risk assessment would be further 
reduced by one to two orders of 
magnitude once actual residue 
information was received. Petitioners 
ignored this conclusion as well. 

Second, and particularly pertinent to 
the thrust of the petition, petitioners cite 
the risk from a// uses of benomy! even 
though their petition only addresses 
benomy] residues on raisins and tomato 
products. Benomy] residues on these 
two commodities account for only a 
small portion of total benomy] risk. 
Although the cumulative benomy] risk 
would be relevant if EPA was engaged 
in a comprehensive evaluation of 
benomyl’s FIFRA registration and the 
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corresponding tolerances and food 
additive regulations, where a petition 
involves solely section 409 food additive 
regulations the focus must be on the risk 
posed by the food additive regulations 
alone. 

3. Phosmet. In EPA's Petition 
Response, EPA stated it would revoke 
the section 409 food additive regulation 
for phosmet on cottonseed oil (40 CFR 
185.3950) due to a request for 
cancellation by the registrant of that 
use. Subsequent to publication of the 
proposed cancellation of the cotton use, 
however, the phosmet registrant sold the 
registration for food uses of phosmet 
and the purchaser has indicated that it 
intends to support the registration of the 
cotton use. Accordingly, the use of 
phosmet on cotton was not cancelled. 
Phosmet is presently tentatively 
classified as an unquantified C 
carcinogen on the basis of a study in 
B6C3F1 mice showing a significant 
number of benign tumors at the highest 
dose tested in males. A cancer study in 
rats has been required of the registrants 
and is due in July 1991. (The due date on 
this study was extended from January 
1991 to July 1991.) The weight of 
evidence of carcinogenic potential will 
be reevaluated following review of these 
new data. As discussed below, EPA is at 
present denying the requested 
revocation of the phosmet food additive 
regulation. 

4. Mancozeb. The Petition Response 
stated that EPA would propose to 
revoke food additive regulations for 
mancozeb on bran of barley, oats, and 
rye (40 CFR 185.3950) in connection with 
the proposed cancellation of the — 
registered use of mancozeb on these 
crops under FIFRA. The upper bound 
lifetime dietary risks connected with the 
use of mancozeb on the grain itself are 
estimated at: barley (3 x 10°7), oats (6 x 
10°9, and rye (4 x 10°9. No separate risk 
assessment has been performed for the 
bran of each of these crops but EPA 
believes that the risk from bran would 
pose only a small portion of the overall 
risk from a grain. In an analogous case, 
the risk from mancozeb correlated with 
the bran of wheat was found to be three 
to four orders of magnitude less than the 
risk from the overall commodity wheat. 
EPA believes that the estimated risks for 
the bran of barley, oats, and rye would 
bear a similar relationship to the 
estimated risks for the commodities 
barley, odts, and rye. The proposed 
revocation for these food additive 
regulations has been issued, (55 FR 
20416, May 16, 1990); however, EPA does 
not intend to finalize it until EPA issues 
its final cancellation decision on the 
corresponding mancozeb registrations 
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which is planned for completion in the 
fall of 1991. The actual revocation will! 
not occur until a reasonable period 
following has expired to 
allow commodities treated prior to 
cancellation to clear the market. The 
Petition Response stated it was 
premature to make a decision on 
mancozeb food additive regulations on 
raisins and bran of wheat until further 
residue data were received and the 
ongoing FIFRA review of mancozeb was 
completed. The upper bound lifetime 
risks for these food additive regulations 
were estimated at: raisins (1 x 10°) and 
bran of wheat (9 x 10°"). 

Residue data have been received on 
the small grains and although review of 
these data is not yet complete, 
preliminary information indicates that 
these data will significantly lower risk 
estimates. 

5. Dicofol. The Petition Response 
refused to rule on the food additive 
regulation for dicofol on tea citing the 
fact that new residue studies were due 
to be submitted which EPA believed 
would substantially reduce the 
estimated risk of 10°*. Following release 
of the Petition Response, field trial and 
processing studies on dicofol residues in 
tea were submitted. These studies were 
deemed unacceptable by EPA since they 
did not meet current standards. As 
discussed below, EPA now intends to 
propose to revoke the dicofol food 
additive regulation. 

6. DDVP. The Petition Response 
refused to rule on the food additive 
regulation for DDVP on packaged and 
bagged nonperishable processed foods, 
citing the fact that new residue studies 
were due to be submitted. At that time, 
EPA estimated the upper bound lifetime 
cancer risk from this food additive 
regulation at 5 x 10°5. Subsequently, EPA 
discovered that this risk estimate 
included the risks from section 408 
tolerances as well as the section 409 
food additive regulation for packaged 
and bagged nonperishable processed 
foods. The correct risk estimate for 
DDVP on packaged and bagged 
nonperishable processed fonds is 8x10 
® The required studies were not 
submitted. A modified requirement to 
conduct these studies will be issued, 
and given the apparent status of these 
studies they probably could not be 
submitted for at least another 2 years. 
As discussed below, EPA now intends 
to propose to revoke the DDVP food 
additive regulation for packaged and 
bagged nonperishable processed foods. 

Petitioners also requested that the 
DDVP food additive regulation on figs 
be revoked. The Petition Response 
stated that EPA would revoke the food 
additive regulation for DDVP on dried 


figs due to the fact the FIFRA use had 
been cancelled. A revocation proposal 
for dried figs was published in the 
Federal Register on February 13, 1991 
(56 FR 5788). 

7. Chlordimeform. As noted in the 
Petition Response, the food additive 
regulation for chlordimeform on dried 
prunes was revoked on October 25, 1969 
(54 FR 43424). 

IV. Petitioners’ Objections 

Petitioners have objected to the EPA's 
Petition Response claiming that, as a 
matter of law, there is no de minimis 
exception to the Delaney clause and 
that EPA is attempting to “amend the 
statute by administrative fiat.” 
(Objections of Petitioners to EPA 
Response, 3 [hereinafter cited as 
Objections}). In support of this 
conclusion, petitioners primarily relied 
on the decision of the D.C. Circuit in 
Public Citizen v. Young, 831 F.2d 1108 
(D.C. Cir. 1987), cert. denied, 485 U.S. 
1006 (1988). Petitioners also contended 
that EPA's consideration of the 
consequences of not allowing a de 
minimis exception and the standard for 
regulating pesticides under FIFRA are 
irrelevant to the issue of whether there 
is a de minimis exception to the Delaney 
clause. (Objections, 4-5). Finally, 
Petitioners argued that it was unlawful 
for EPA to postpone any decision under 
the FFDCA while awaiting completion 
of an ongoing FIFRA proceeding. 

V. De Minimis Exception Generally 


The principle that Federal regulatory 
agencies have the inherent authority to 
avoid applying the terms of a statute 
literally to circumstances that are trivial 
or de minimis in nature is well- 
established. Public Citizen v. Young, 831 
F.2d 1108, 1112 (D.C. Cir. 1987), cert. 
denied, 485 U.S. 1006 (1988); see Public 
Citizen v. FTC, 869 F.2d 1541, 1557 (D.C. 
Cir. 1989); California v. U.S. EPA, 774 
F.2d 1437, 1442-43 (9th Cir. 1985); 
Connecticut Fund For the Environment 
v. EPA, 696 F.2d 179, 183 (2d Cir. 1982). 
This de minimis principle is designed to 
conserve agency resources for important 
matters and to avoid “absurd or futile 
results.” Public Citizen v. Young, 831 
F.2d at 1112 (quoting United States v. 
American Trucking Association, 310 
U.S. 534, 543 (1939). 

Perhaps the fullest discussion of the 
de minimis principle or exception is 
included in the D.C. Circuit's decision in 
Alabama Power Co. v. Costle, 636 F.2d 
323, 360-61 (D.C. Cir. 1979). The 
Alabama Power court explained that 
whether a de minimis exception is 
available to a statutory provision will 
depend on the “particular 
circumstances.” Id. at 360. One 
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important consideration, according to 
the court, is whether exercise of 
regulatory authority would truly “yield a 
gain of trivial or no value.” Id. at 361. A 
de minimis exception would not be 
permitted where regulation would result 
in benefits (e.g., risk reduction) but the 
agency concludes that these benefits 
would be outweighed by the costs. Id. A 
second factor is congressional intent 
regarding agency use of a de minimis 
exception. “Unless Congress has been 
extraordinarily rigid,” the D.C. Circuit 
opined, “there is likely a basis for an 
implication of de minimis authority * * * 
.” Id. at 360. Finally, the court indicated 
that consideration should be given to the 
purpose of the statute because de 
minimis authority is “a tool to be used 
in implementing the legislative design.” 
Id. at 360, n. 89; accord, Public Citizen, 
831 F.2d at 1113. 

A de minimis exception has 
frequently been used by the courts to 
ameliorate the broad prohibitory and 
regulatory commands of the FFDCA 
where de minimis risks are involved. 
For example, section 402(a)(3) condemns 
as adulterated a food “if it consists in 
whole or in part of any filthy, putrid, or 
decomposed substances.” (emphasis 
added). Although this provision literally 
covers any food containing any 
detectable amount of filth, FDA through 
the use of “defect action levels” has, in 
effect, legalized minor amounts of filth 
in products. (See 21 CFR 110.110). Such 
action levels have been held to fall well 
within FDA's authority to administer the 
FFDCA. United States v. Goodman, 486 
F.2d 847, 855 (7th Cir.1973); United 
States v. 484 Bags, More or Less, 423 
F.2d 839, 841 (5th Cir. 1970). In fact, 
under the de minimis doctrine, courts 
have refused to find food cor 
trivial amounts of filth to be adulterated 
even in the absence of an FDA action 
level. United States v. 1,500 Cases More 
or Less, Tomato Paste, 236 F.2d 208 (7th 
Cir. 1956); United States v. General 
Foods Corp., 446 F. Supp. 740 (N.D.N.Y. 
1978), aff'd., 591 F.2d 1332 (2d Cir. 1978). 

Similarly, it has been held that FDA 
does not have to apply the definition of 
“food additive” literally. Monsanto Co. 
v. Kennedy, 613 F.2d 947 (D.C. Cir. 1979). 
Under the FFDCA, a “food additive” is 
defined as “any substance the intended 
use of which may result or may 
reasonably be expected to result, 
directly or indirectly, in its becoming 
component * * * of any food.” (21 Us USC. 
321{s)}). The Monsanto case involved a 
challenge to FDA's strict adherence to 
that definition concerning substances in 
food packaging materials. FDA, it 
appeared, took the position that since 
the laws of physics state that diffusion 
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will occur between any two substances 
in contact, it was compelled to find that 
substances in food packaging materials 
were food additives. Id. at 947. The D.C. 
Circuit disagreed with this strict reading 
of the food additives definition, holding 
that FDA had inherent statutory 
discretion not to declare substances 
which migrate from food packaging 
materials food additives in de minimis 
situations. Id.; (see Scott v. FDA, 728 
F.2d 322 (6th Cir. 1984) (holding de 
minimis principle supported listing of 
color additive containing carcinogenic 
constituent posing a negligible risk 
under FFDCA’s general safety clause)). 

In contrast, the Delaney anti-cancer 
clause contained in section 706(b)(5)(B) 
of the FFDCA dealing with color 
additives was held in Public Citizen v. 
Young, 831 F.2d 1108 (D.C. Cir. 1987), 
cert. denied, 485 U.S. 1006 (1988), not to 
contain a de minimis exception. That 
case involved a challenge to FDA’s 
approval of the listing of two color 
additives, Orange No. 17 and Red No. 
19, which FDA concluded posed trivial 
cancer risks. Using quantitative risk 
assessment, FDA estimated the worst 
case upper bound cancer risks for 
Orange No. 17 and Red No. 19 at 1 in 19 
billion (5 x 10°") and 1 in 9 million (1.1 x 
10°”), respectively. Id. at 1111. FDA 
argued that these risks were de minimis 
and thus its listing of the color additives 
was not unlawful despite the Delaney 
clause. 

The court's analysis of FDA's 
argument focused on the factors set 
forth in Alabama Power, whether the 
risks were trivial; whether Congress had 
been extraordinarily rigid; and whether 
a de minimis exception was consistent 
with the legislative design. Although the 
court agreed with FDA that the cancer 
risks posed by the dyes were trivial or 
de minimis, Id. at 1112, the court 
concluded that the other two factors 
precluded use of a de minimis exception 
in applying the color additive Delaney 
clause. 

As to congressional rigidity, the court 
thought the statutory language 
supported the view that the color 
additives Delaney clause should be 
literally applied. Id. at 1113. According 
to the court, the “natural - almost 
inescapable reading of [the clause]” 
mandated a strict application. 831 F. 2d 
at 1112. This conclusion, the Court 
believed, was reinforced by the Delaney 
clause’s direct proximity to general 
safety clause’s specification of factors to 
be considered in making a safety 
determination. The court viewed the 
“contrast in approach” between the two 
adjacent provisions to be supportive of a 
strict reading of the Delaney clause 


because Congress had so clearly 
articulated a more flexible approach for 
additives which were not carcinogens. 
Id. at 1112-1113. 

The court further found that the 
legislative history of the Color Additives 
Amendment “strengthen[ed] the 
inference” that Congress intended a 
strict application of the color additives 
Delaney clause. Id. at 1113, 1117. Of 
central importance to the court's 
determination regarding the legislative 
history was that Congress had explicitly 
embraced the Delaney clause and 
rejected all alternatives, even though 
Congress had been made aware of the 
rigidity in the color additives Delaney 
clause and of alternatives to such a 
doctrinaire approach. As evidence of 
Congress’ consideration and rejection of 
alternatives to the Delaney clause, the 
court first noted that the Secretary of the 
then Department of Health, Education, 
and Welfare (HEW), the parent agency 
of FDA, had testified in favor of the 
color additives Delaney clause arguing: 

We have no basis for asking Congress to 
give us discretion to establish a safe 
tolerance for a substance which definitely 
has been shown to produce cancer when 
added to the diet of test animals. We simply 
have no basis on which such discretion could 
be exercised because no one can tell us with 
any assurance at all how to establish a safe 
dose of any cancer-producing substances. 


Id. at 1114 (citing 1960 U.S. Code Cong. 
and Admin. News 2894). The court then 
catalogued the long list of witnesses 
who testified that safe tolerances could 
be set for carcinogens. 831 F.2d at 1114 
and n. 7. Some of these witnesses, the 
court found, took a position “strikingly 
similar” to the trivial or de minimis risk 
approach advocated by FDA as 
supporting its approval of Orange No. 17 
and Red No. 19. Id. at 1115. The court 
also summarized the proposals made to 
Congress for modifying the color 
additives Delaney clause to make it 
more flexible. Id. 1115 n. 9. Finally, the 
court cited the language in the House 
Committee Report acknowledging that 
the debate over the Delaney clause had 
occurred, that attempts to weaken the 
clause had been made, and that the 
Committee had rejected such attempts. 
Id. at 1114-15. 

The court also found relevant to the 
issue of extraordinary rigidity the House 
Report’s adoption of the Secretary of 
HEW’s position that if a scientific basis 
for setting tolerances for carcinogens 
was discovered, Congress should, at 
that time, consider whether it wished to 
give FDA the authority to set such 
tolerances. Id. at 1115. Congress, 
according to the court, had reserved to 
itself, the prerogative to “find a 
solution” should the scientific premise 
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of the Delaney clause become 
outmoded. Id. : 
Turning to the legislative design of the 
Color Additives Amendment, the court 
found two explanations justifying the 
extraordinary rigidity of the color 
additives Delaney clause. First, the court 
cited Congress’ preoccupation with the 
disease of cancer as reflected in the 
legislative history. Id. at 1117. Second, 
the court concluded that Congress did 


‘ not believe that color additives had any 


weighty public benefit. Id. Combining 
the fear of cancer and the perceived lack 
of value in color additives with 
Congress’ awareness that it could later 
amend the law, the court reasoned that 
a strict reading of the color additives 
Delaney clause was consistent with the 
legislative design. Id. at 1118. 

Given its findings on congressional 
rigidity and consistency with legislative 
purpose, the court held FDA's de 
minimis approach to be contrary to law. 
In so doing, the court rejected arguments 
by industry intervenors that a decision 
regarding the color additives Delaney 
clause could not be made without 
considering how that decision affected 
the food additives Delaney clause. Id. at 
1119. The court believed that its ruling 
had not foreclosed de minimis 
arguments regarding the food additives 
Delaney clause. It noted that “{a]lthough 
the clauses have almost identical 
wording, the context is clearly 
different.” Id. at 1120. One specific 
contextual difference noted by the court 
was that the social cost of banning some 
food additives arguably covered by the 
Delaney clause as opposed to color 
additives was not “trivial.” Id. 


v1 The Delaney Clause and De Minimis 


Following the factors set out in Public 
Citizen v. Young, EPA considered what 
level of cancer risk should be judged 
trivial, whether Congress was 
extraordinarily rigid in enacting the food 
additives Delaney clause, and if a de 
minimis exception is consistent with the 
legislative design of the FFDCA. As 
explained below, EPA relied principally 
on past regulatory actions as the 
reference point for assessing the trivial 
risk question. EPA found that although 
cancer risks greater than 1 in 1 million 
frequently have been the object of 
regulatory scrutiny, regulatory actions 
have been taken which allowed risks to 
remain that fell within a range of 1 in 
10,000 to 1 in 1 million: EPA concludes 
that the trivial risk determination 
requires consideration of the weight of 
evidence regarding carcinogenicity,the 
size of the population exposed to the 
risk, and the level of the risk. 
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On the questions involving 
congressional rigidity and legislative 
design, EPA undertook an exhaustive 
review of the FFDCA and pertinent 
legislative histories. EPA discovered 
fewer signs of congressional rigidity in 
the FFDCA and its legislative history 
concerning the food additives Delaney | 
clause than were noted by the Public 
Citizen court regarding the color 
additives Delaney clause. In fact, the 
legislative history of section 409 and 
other provisions involving pesticides 
actually suggest that a rigid 
interpretation of the food additives 
Delaney clause would be inconsistent 
with congressional intent. This 
determination is confirmed by Congress’ 
legislative design for regulating 
pesticides. Hence, EPA concludes that 
the food additives Delaney clause is 
subject to an exception for pesticide 
uses which pose trivial risks. 


A. Trivial Risk 


1. What is trivial risk? What 
constitutes a trivial or de minimis risk 
cannot be defined in the abstract. 
Invariably, this definitional question is 
addressed by examining society’s 
willingness to accept various levels of 
natural and manmade risks. The ability 
to define trivial cancer risk is aided 
through the use of quantitative risk 
assessment since this allows different 
risk estimates to be more easily 
compared. Below EPA first explains the 
quantitative risk assessment procedure 
it uses and then evaluates a number of 
different risks and regulatory judgments 
concerning risk. 

a. Quantitative risk assessment. EPA 
performs quantitative risk assessments 
to estimate possible human cancer risks 
from a pesticide through the use of two 
factors, the pesticides’s carcinogenic 
potency and the level of human 
exposure to the pesticide. Carcinogenic 
potency is typically estimated using a 
mathematical model to extrapolate the 
results from high-dose chronic (lifetime) 
animal studies to the lower levels of 
human exposure. The mathematical 
model generally employed by EPA 
yields a plausible, statistically-derived 
upper bound for carcinogenic potency. 
What this means is that the potency 
factor estimated by EPA is an upper 
limit even though the actual potency 


may be considerably lower or even zero. 


Carcinogenic potency is multiplied by 
human exposure to produce a risk 
estimate. Human exposure is calculated 
based on an estimate of the level of the 
pesticide in food and data regarding 
average human consumption patterns. 
Unless data are available on more 


realistic levels of residues in particular _ 


food commodities, a worst case risk will 


be calculated based on the assumption 
that all food on which the pesticide may 
be used bears residues at the maximum 
legal level and that 100 percent of the 
crop is treated with the pesticide. If 
available, EPA will use average values 
from field trial residue studies in 
estimating human exposure. Even use of 
this data and percent of crop treated 
data, however, is likely to yield a high 
end estimate of exposure (and therefore, 
risk) because field trials are conducted 
under circumstances designed to 
produce maximum residues and 
pesticide residues generally degrade 
between the time of harvest and 
consumption. 

Risk estimates are commonly 
expressed as probabilities: for example, 
1 in 100,000 (1 x 10°) or 1 in 1 million (1 
x 10°9. Such an estimate does not 
represent the actual risk. Actual risk 
may, in fact, be lower, even as low as 
zero. Further, unless otherwise stated, 
EPA's risk estimates are lifetime cancer 
risks. For example, a1 in 1 million risk 
is a risk that there may be 1 additional 
cancer case for every 1 million persons 
every 70 years. 

It is helpful to keep the risk estimates 
provided by quantitative risk 
assessments in perspective. For 
example, assume that a community with 
a population of 1 million persons is 
exposed to a pesticide which poses a 
lifetime cancer risk of 1 in 1 million. 
Mortality statistics show that over a 
lifetime approximately one in four 
persons will die of cancer. That means, 
excluding any cancer risk from the 
pesticide, the hypothetical community 
will experience 250,000 cancer deaths 
over a 70 year timeframe. The additional 
cancer risk from exposure to the 
pesticide may increase the cancer 
deaths over that timeframe to 250,001. 
However, there may be no increase at 
all. 

b. Risk comparisons. In weighing the 
trivial risk issue in Public Citizen, the 
D.C. Circuit examined a number of 
different risks faced by individuals. The 
court first evaluated the 1 in 1 million de 
minimis standard of FDA by providing 
examples of activities which created a 1 
in 1 million risk—eating one peanut with 
the FDA-permitted level of aflatoxin 
every 250 days or spending 17 hours a 
year in Denver with its relatively high 
levels of radiation. 831 F.2d at 1111. The 
court noted that these activities were 
“taken without a second thought by 
persons whose economic position 
allows them a broad range of choice.” 
Id. Second, the court contrasted the 
serious risk of cigarette smoking with a 
1 in 1 million risk. According to the 
court: 
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[e]ach one-in-a-million risk amounts to less 
than one 200,000th the lifetime risk incurred 
by the average male smoker. Thus, a person 
would have to be exposed to more than 2,000 
chemicals bearing the one-in-a-million 
lifetime risk, at the rates assumed in the risk 
assessment, in order to reach 100th the risk 
involved in smoking. 


Id. (emphasis in original) (citation 
omitted). On the basis of these 
comparisons, the court concluded that 
the risks posed by the dyes, Orange No. 
17 (1 in 19 billion [5 x 10°'"]) and Red No. 
19 (1 in 9 million [1.1 x 10°7}), were 
trivial. Id. at 1111-12. FDA in adopting 
its 1 in 1 million de minimis standard 
examined what cancer risks it and other 
health regulatory agencies had deemed 
acceptable in the past (51 FR 28361, 
August 7, 1986). FDA noted that it had 
employed a 1 in 1 million standard in 
decisions involving the sensitivity of 
method for the detection of cancer- 
causing food additives and the general 
safety clause in section 409 of the 
FFDCA. Id. OSHA, according to FDA, 
has followed a much less conservative 
approach allowing workers to be 
exposed to chemicals at levels which 
posed a risk as high as 8 in 1,000. Id. 
Finally, FDA cited a number of EPA 
decisions where a1 in 1 million risk was 
used as the indicator of cancer risks of 
concern. Id. FDA noted that these safety 
decisions were made under several 
different statutes but concluded that 
nevertheless “the decisions do support 
the consensus proposition that a lifetime 
level of 1 in 1 million presents an 
extremely small risk.” Id. Subsequent to 
FDA’s adoption of its de minimis 
standard, OSHA appeared to concur in 
FDA's conclusion regarding the 
acceptability of a 1 in 1 million standard 
when it wrote in its decision on the 
formaldehyde standard that “figures of 
0.6/100,000 (i.e. 6 in a million) * * * may 
be approaching a level that can be 
viewed as safe in the context of the 
workplace environment” (52 FR 46234, 
December 4, 1987). 

EPA used a risk comparison analysis 
similar to the D.C. Circuit and FDA in 
proposing different policy approaches 
that could be used in setting national 
emission standards for hazardous air 
pollutants (NESHAP) under the Clean 
Air Act (53 FR 28511, July 28, 1988). EPA 
surveyed both a range of health risks 
found in the United States and 
regulatory decisions regarding 
acceptable risks. Health risks drawn 
from mortality tables showed that 
Americans faced a wide range of risks 
from accidents and diseases. If nothing 
else, surveying health risks from 
mortality tables illustrated that 
seemingly innocuous occurrences, such 
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as a slip and fall, may pose a fairly 
significant lifetime risk of death (1 x10 


$ EPA also examined estimated health 
risks attributable to natural 
environmental factors: 


Natural background radiation at sea level 
creates individual lifetime cancer risks in the 
range of 3 in 1,000 (3 x 10°) and an estimated 
10,000 cancer cases per year. Naturally 

radon in homes poses an additional 
source of radiation risk, and these risks can 
be as high as 1 in 100 to 1 in 10 (10°* to 10°) 
and cause an estimated 15,000 to 20,000 
cancer cases/yr. 


While these environmental risks are 
more relevant to the present issue in 
that they involve estimated risks as 
opposed to actual! risks, a more telling 
indicator of de minimis risk in the 
present context is not simply what 
estimated risks exist but what has been 
the historical judgment of regulatory 
agencies as to which estimated risks are 
not worthy of attention. In the NESHAP 
policy statement, EPA catalogued the 
following regulatory decisions: 

Judgments on risks have also spanned a 
broad range of risk levels. The National 
Council on Radiation Protection and 
Measurement (NCRP}, following 
recommendations of the International 
Commission on Radiological Protection, has 
recommended that maximum individual 
exposures be limited to an amount 
corresponding to risks of 3 in 1,000 (3 x 10°4. 

The Food and Drug Administration (FDA) 
establishes tolerances for poisonous or 
deleterious substances, such as 
polychlorinated biphenyls (PCB’s}, at a level 
found necessary to protect the public health, 
taking into account the extent to which the 
substance is required or unavoidable in the 
food supply and the other ways the consumer 
may be affected by the same substance. For 
example, FDA has established a tolerance 
level for PCB’s in fish at an individual risk of 
7 x 105, which would result in 34 cancer 
cases each year among heavy fish consumers 
alone (44 FR 38333, June 29, 1979). 

The EPA regulates pesticide uses under the 
FIFRA based on whether the pesticide 
creates unreasonable adverse effects, a 
statutory term defined as requiring balancing 
risks and benefits. The EPA has authorized 
some uses of the pesticide chlorobenzilate 
that would create individual risk of 1 x 10°* to 
7x 106 and would result in 2.to 9 additional 


Act (FDCA), which provides that ‘no nord 
from carcinogenic additives to animal feed 
may remain in any edible portion of the 
animal, FDA has established a policy of not 
allowing the use of additives that create a 
risk te the animat higher than 1 in 1,000,000 (1 
x 104. 
Id. at 28513. 

Although EPA in its final NESHAP 
policy statement ultimately concluded 


that it would be inappropriate tc make 
the sole regulatory consideration a 
numerical risk number, EPA did adopt 
presumptive numerical levels for 
administering the two step process for 
safety determinations under 
section 112 of the Clean Air Act (54 FR 
38044, September 14, 1989). For the first 
step (the “safe” or “acceptable” level of 
risk determination), EPA adopted 1 in 
10,000 (1 x 104} as a presumptive level of 
acceptable risk for the maximally- 
exposed individual. Id. at 38045. For the 
second step (the “ample margin of 
safety” determination), EPA decided to 
“strive *** to protect the greatest 
number of persons possible to an 
individual lifetime risk level no higher 
than approximately 1 in 1 million.” Id. at 
$8046. Other factors EPA cited as 
important to these safety determinations 
included the distribution of risks in the 
population and the weight of evidence 
supporting the cancer determination. Id. 
Since the promulgation of the 
NESHAP policy, EPA has made a 
number of additional judgments on the 
acceptability of cancer risks. Three 
pesticide decisions are of note. First, 
EPA issued a notice of cancellation for 
many of the uses of the pesticide captan 
(54 FR 8116, February 24, 1989). EPA 
estimated the overall lifetime dietary 
cancer risk from captan as in the 10°' to 
10 * range. Judging that risk 
unacceptable in light of the benefits 
which captan provided, EPA cancelled 
all uses with little or no benefits. The 
uses judged acceptable by EPA after 
consideration of benefits posed a 
cumulative lifetime cancer risk in the 
range of 10° Id. at 8144-45. EPA did not 
require risk reduction measures for field 
workers exposed to captan concluding 
that a risk to field workers in the range 
of 10°‘ to 10°* was not unreasonable. Id. 
at 8146. Second, EPA proposed to cancel 
the food uses of daminozide based on a 
cumulative lifetime risk from those uses 
of 5 x 10°5 (54 FR 22558-22573, May 24, 
1989). Those same risks also prompted 
EPA to revoke the food use tolerances 
and food additive regulations for 
daminozide (55 FR 10218, March 19, 
1990). Finally, EPA proposed to cancel a 
majority of the food uses of the ethylene 
bisdithocarbamates while at the same 
time proposing to retain uses which 
cumulatively posed a risk of 3 x 10° (54 
FR 52158-52185, December 20, 1989). 
Under the Toxic Substances Control 
Act, EPA issued a final rule prohibiting 
the future manufacture, importation, 
processing, and distribution in 
commerce for almost all products 
containing asbestos (54 FR 29460, July 
12, 1989}. EPA estimated upper bound 
lifetime cancer risks from asbestos to 
workers to be in the range of 7 in 10,000 
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(7 x 10°4 to-7 in 1,000 (7 x 10°) and to the 
general population as greater than 1 in 1 
million. Id. at 29472. EPA also cited. 
additional unquantifiable yet significant 
mg asbestos to the general 

Under the Comprehensive 
Environmental Response, 
Compensation, and Liability Act, EPA 
issued a final rule promulgating 
revisions to the National Oil and 
Hazardous Substances Contingency 
Plan (NCP}, (55 FR 8666, March 8, 1990). 
The NCP establishes standards for the 
cleanup of hazardous waste sites. For 
known or suspected carcinogens, the 
NCP sets the acceptable risk range as 
between 10°‘ to 10° excess upper bound 
lifetime risk. EPA had proposed a risk 
range between 10°‘ to 10°’. Comments on 
this proposal had varied widely. Those 
who believed that 10°? was too stringent 
argued that: 


allowing a lower risk on the order of 10°7 
would be ‘unprecedented’ and ‘indefensible,’ 
far less than many commonly accepted risks 
or the accepted de minimis level. Some also 
noted that no Superfund action has ever 
cleaned up to this stringent level. 


Id. at 8716. On the other hand, other 
commenters argued that the cleanup 
level should be set no higher than 10°* 
“because risk assessment is fraught with 
uncertainty.” Id. In the final rule, EPA 
amended the proposal citing the need 
for consistency with other EPA 
programs and the inability of analytical 
techniques to measure exposure levels 
representing risks below 10° *. EPA 
stated the 10°* cleanup level could be 
modified based on exposure and 
uncertainty factors. 

Under the Safe Drinking Water Act, 
EPA adopted final rules setting 
maximum contaminant level goals 
(MCLGs) and maximum contaminant 
levels (MCLs) for crganic and inorganic 
chemicals (56 FR 3526, January 30, 1991). 
Although the MCLGs follow a zero risk 
approach for known and probable 
human carcinogens, that unique 
regulatory approach is directly a 
function of the fact that MCLGs are 
goals and not enforceable. Id. at 3533— 
35. The enforceable standards, the 
MCLs, are set for known and probable 
human using an acceptable 
risk range of 10°* to 10°¢. Id. at 3547. 

The determination that risks below 1 
in 1 million have generally not been the 
subject of regulation was born out in an 
analysis of 132 Federal regulatory 
decisions involving carcinogenic 
substances. Travis, Richter, Crouch, 
Wilson, and Klema, Cancer Risk 
Management, 21 Environmental Science 
Technology. 415 (1987). Noting the 
consistency among the Federal 





regulatory agencies, the authors’ of this 
study found that every chemical posing 
an individual risk greater than 4 in 1,000 
was regulated and that, with one 
exception, “no action was taken to 
reduce individual lifetime risk levels 
that were below 1 x 10°&” Id. at 418. The 
authors concluded that FDA’s proposal 
of a1in1 million level as de minimis 
was “consistent with historical 
practice.” Id. 

Recently, Congress has also spoken 
on the appropriate risk level to be 
followed in regulating carcinogens. In 
the Clean Air Act Amendments of 1990, 
Pub.L. No. 101-549, (November 15, 1990), 
Congress provided that a second round 
of source standards is not required 
where the lifetime excess cancer risk to 
an individual most exposed to emissions 
from a source is less than 1 in 1million. 
(Section 112(f)(2)(A)). Congress also 
gave EPA the authority to delete a 
source category from the list of major or 
area sources where it could be shown 
that no source in that category posed a 
risk of greater than one in a million 
lifetime cancer risk to the most exposed 
individual to emissions from the source. 
(Section 112(c)(9)(B)({i)). Finally, 
Congress directed thata number of 
studies of risk assessment be conducted. 
First, Congress required EPA to arrange 
for a National Academy of Sciences 
study of EPA cancer risk assessment 
methodology. (Section 112(0)(1)). 
Second, Congress established a 
commission to investigate “the policy 
implications and appropriate uses of 
risk assessment and risk management in 
regulatory programs under 
variousFederal laws to prevent cancer 
and other chronic human health effects 
which may result from exposure to 
hazardous substances.” (Section 303(a)). 

Certainly any of the individual risk 
comparisons described above are open 
to criticism. It could be argued that 
citation of the level of background 
radiation risk is irrelevant to risks posed 
by pesticides in that people are more 
accepting of, so-called ‘natural’ risks. 
Moreover, that relatively large natural 
risks exist does not make those levels of 
risk acceptable. In the same vein, it 
could be argued that the risks of 
smoking are inappropriate for 
comparison to the risks of pesticides 
because smoking is primarily a 
voluntary activity, while, for the most 
part, individuals have less control over 
their dietary exposure to pesticides. The 
risks from accidents could be 
discounted because of the fact that 
society generally fears the disease of 
cancer more than death caused by an 
accident. Finally, reliance on previous 
regulatory decisions, particularly 


decisions by EPA, could be criticized as 
an attempt to bootstrap a de minimis 
level. In other words, risks below a 
certain level are de minimis because 
EPA has said they are. 

Unfortunately, there are no definitive 
criteria for establishing the definition of 
trivial risk. If trivial risk is to be defined, 
it must be on the basis of risk 
comparisons such as those cited above. 
EPA believes the risk comparisons most 
relevant to such an exercise are the 
prior decisions of the regulatory 
agencies. Although recognizing that 
relying on its own and its sister 
agencies’ decisions as a measure of 
trivial risk has an element of self- 
validation, EPA thinks there are a 
number of factors which lend credence 
to this approach both generally and in 
this specific instance. As a general 
matter, agency decisions are not made 
in a vacuum. Usually they occur only 
following a process of notice and public 
comment, and they ultimately are most 
always subject to judicial review. Thus, 
there generally is substantial public 
participation in agency determinations, 
and that has been the case with regard 
to the agency decisions cited above on 
the acceptability of risk. For example, 
all of the public comment on FDA's 
sensitivity of method rulemaking 
proceeding agreed that a level of less 
than 1 in 1 million is insignificant (51 FR 
at 28362). Further, in this instance, EPA 
is not relying on a single decision from a 
single agency which was announced 
only recently. Rather, EPA believes the 
decisions it has cited show that a 
consensus on the acceptability of cancer 
risks is held among the major agencies 
addressing human health questions. 
Moreover, that position is not of recent 
origin but has been a matter of public 
record at least since FDA's proposal on 
sensitivity of method in 1979. Id. 

The consensus stresses examination 
of three factors in determining 
acceptable risk: (1) The weight of 
evidence regarding the cancer 
determination; (2) the population 
exposed to the cancer risk; and (3) the 
quantitative level of the cancer risk. 
Where the entire U.S. population is 
exposed to a chemical classified as a 
probable human carcinogen, the agency 
consensus appears to be that risks less 
than 1 in 1 million generally can be 
found acceptable without consideration 
of other factors while risks greater than 
that level require further analysis as to 
their acceptability. Congress’ most 
recent pronouncement on the 
acceptability of cancer risks establishes 
1 in 1 million as a level below which 
regulationis not required. This 
consensus on the acceptability of cancer 
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risks should be given great weight in 
determining whether a particular risk is 
de minimis or trivial. 

2. Are EPA risk assessments 
conservative? Although Petitioners do 
not directly argue that the risks posed 
by the trifluralin food additive 
regulations are not trivial, they do in a 
footnote question the accuracy of EPA's 
quantitative risk assessment in general. 
(Objections, 3, 4 n.1). Petitioners assert 
that quantitative risk assessment is 
“notoriously replete with vagaries and 
uncertainties” and that some scientists 
“believe that current risk assessment 
procedures may substantially 
underestimate actual cancer risk to the 
American public or fail entirely.” Id. 
EPA believes these criticisms of 
quantitative risk assessment are 
overstated. 

Quantitative risk assessment has been 
extensively used by Federal agencies for 
over a decade. At the same time, EPA 
acknowledges that there are inherent 
uncertainties in quantitative risk 
assessment because, among other 
things, of the necessity of relying on 
data from animal studies to predict 
human risk. National Academy of 
Sciences, Risk Assessment in the 
Federal Government: Managing the 
Process 28 (1983). In addressing 
uncertainties, however, EPA generally 
uses conservative assumptions to ensure 
that risks are not underestimated. EPA 
believes that use of conservative 
assumptions yields a plausible upper 
bound estimate of risk, with actual risks 
being probably lower and even as low 
as zero. 

To support their criticisms of 
quantitative risk assessment, Petitioners 
cite two articles, Roberts, Js Risk 
Assessment Conservative?, 243 Science 
1553 (March 24, 1989), and Perera and 
Boffeta, Perspectives on Comparing 
Risk of Environmental Carcinogens, 80 
Journal of the National Cancer Institute 
1282 (October 19, 1988). These citations 
are unconvincing. As detailed below, 
EPA believes that the underlying study 
on which the first article is based has 
major flaws. The second article 
criticizes risk assessment procedures 


-not followed by EPA. 


The Roberts article is actually a short 
summary of an article by John C. Bailar 
Ill, Edmund A.C. Crouch, Rashid Shaikh, 
and Donna Spiegelman entitled “One- 
Hit Models of Carcinogenesis: 
Conservative or Not?” 8 Risk Analysis 
485 (1988). In that article, Bailar et al. 
argue that “linear” mathematical models 
for extrapolating results from high dose 
animal cancer studies to low dose 
human exposure levels, including the 
type of model commonly used by EPA, 
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are not particularly conservative and, in 
fact, for some chemicals may 
underestimate risk at lower doses. 


Program 
involving 3 doses (high, low, and zero 
(control)}) for the purpose of determining 


computed using linearization from the 
high dose under- or over-estimated the 
tumor response at the low dose. Id. at 
486-87. Bailar et al. concluded that 
“there is an excess of experimental 
results in which a linear formula will 
underestimate risks at intermediate 
doses in the observable range of excess 
risk.” Id. at 492. 

The Bailar et al. study was essentially 
repeated by David G. Hoel and 
Christopher J. Portier of the National 
Institute of Environmental Health 
Sciences. Hoel and Portier, Non/inearity 
of Dose-Response Functions for 
Carcinogenicity (submitted for 
publication). After analyzing 344 cancer 
studies (315 chemicals) from the NTP, 
Hoel et al. concluded that only a small 
percentage of experiments exhibited a 
supralinear curve and that, in general, a 
linear approach overestimates risks at 
low doses. Id. at 15. Hoel et al. ascribed 
the differences between the two studies 
to (1) Bailar et al.'s reliance on studies 
that may not have been published or 
peer-reviewed; (2) Bailar et al.’s use of 
tumor sites that were not significant 
under the modified trend test; and (3) 
the failure of Bailar et al. to examine 
adequacy of the models’ (supralinear, 
linear, sublinear) fits to the 
experimental data. Id. at 14-15. In 
addition, EPA would note that Bailar et 
al. failed to take into account that EPA 
uses the 95 percent upper bound value 
from the linearized multistage 
procedure. Use of the 95% upper bound 
introduces significant conservatism into 
the risk assessment and may capture 
much, if not all, of the supra-linear 
response found by Bailar et al. Finally, 
in evaluating Bailar et al.'s indictment of 
the conservatism of risk assessment, it 
should be emphasized that use of a 
linear assumption regarding the dose- 
response curve is only one of several 
conservative scientific assumptions or 
default positions that may be used by 
EPA in assessing cancer risks. (See 
Guidelines for Carcinogen Risk 
Assessment, (51 FR 33992, September 24, 
1986)). 

The second article cited by 
Petitioners, Perera et al., is a critique of 
a proposed system, the human exposure 
rodent potency (HERP) index, for 
evaluating the risk to humans from 
chemicals found to be animal 


carcinogens. Perera et al., determined 
that the HERP index has significant 
limitations mainly due to use of 
unrealistic exposure assumptions. EPA 
does not use the HERP index. Moreover, 
the article does not criticize EPA risk 
assessments. In fact, if anything, the 
article is generally supportive of the use 
of quantitative risk assessment in the 
regulatory context. 

EPA acknowledges that many of the 
assumptions involved in such risk 
assessments are the subject of scientific 
debate. For the most part, however, 
contrary to the impression given by 
Petitioner’s objections, this debate has 
centered almost exclusively on whether 
EPA's risk assessments overstate human 
risk due to use of overly conservative 
assumptions such as, for example, use of 
a linearizing procedure for extrapolating 
from high to low doses. These criticisms 
have come from academics and research 
scientists, see, e.g., Ames and Gold, Too 
Many Rodent Carcinogens: Mitogenesis 
Increases Mutagenesis, 249 Science 970 
(August 31, 1990); Cohen and Ellwein, 
Cell Proliferation in Carcinogenesis, 2A9 
Science 1007 (August 31, 1990), and 
industry scientists, Paustenbach, 
(Health Risk Assessments: 
Opportunities and Pitfalls 14 Col. J. 
Envt'l Law 379 (1989); Anderson, 
Scientific Developments in Risk 
Assessment: Legal Implications, 14 Col. 
J. Envt'l Law 411 (1989). (See also Finkel, 
Is Risk Assessment Really Too 
Conservative?, Revising the 
Revisionists, 14 Col. }. Envt'l Law 427 
(1989) {collecting citations to criticisms 
of use of conservative assumptions in 
risk assessment and defending current 
EPA risk assessment assumptions)). 

EPA believes that its Cancer Risk 
Assessment Guidelines, 51 FR 33992 
(September 24, 1986), which were 
developed following extensive peer 
review from scientists outside of EPA 
and public comment, representa 
scientifically defensible basis for 
conducting quantitative risk 
assessments. These Guidelines provide 
the best guidance currently available for 
regulating carcinogens. At the same 
time, EPA continues to reevaluate these 
Guidelines based on new information. 


B. Extraordinarily Rigid/Consistent 
With Legislative Design 

In addressing the issues of 
congressional rigidity and consistency 
with legislative design, EPA believes 
there are a number of relevant sources 
of information in addition to the 
statutory language of the Delaney 
clause. Of greatest importance is the 
legislative history of the Food Additives 
Amendment. Other sources of 
information are other regulatory 
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provisions on pesticides and the 
legislative history of those ~~ 
and the legislative history of the 

Delaney clause in the Color Additives 
Amendment. 

1. The legislative history of the Food 
Additives Amendment. The issue of 
foreign substances in foods was a 
subject of particular congressional 
interest throughout the decade of the 
1950's. Of most importance to the 
present matter are the legislative 
proceedings which immediately 
preceded the enactment of the Food 
Additives Amendment of 1958. That 
amendment added section 409 and its 
anti-cancer (Delaney) clause to the 
FFDCA. A detailed discussion of the 
legislative history of that amendment 
forms the bulk of this section. Necessary 
context for this legislative history is 
provided by the committee report and 
hearings resulting from an inquiry 
conducted by the House Select 
Committee to Investigate the Use of 
Chemicals in Foods and Cosmetics 
(Delaney Committee) and the legislative 
history of the 1954 Pesticide Residues 
Amendment to the FFDCA addressing 
pesticides in raw agricultural 
commodities. The work of the Delaney 
Committee and Congress’ passage of the 
Pesticide Residues Amendment set the 
stage for consideration of an 
amendment to the FFDCA addressing 
food additives. 

a. The Delaney Committee hearings 
and report. In July, 1950, the House of 
Representatives created a select 
committee to investigate the use of 
chemicals in food products. 
Congressman James J. Delaney of New 
York was appointed to chair the 
committee. The Delaney Committee was 
charged with investigating the use of 
chemicals in food processing and 
cosmetics and pesticides and fertilizers 
in food production. Over a 2-year 
period, the Committee had 59 days of 
hearings in several cities across the 
country and heard from 217 witnesses. 
The Committee's final report concluded 
that increasing use of chemicals in food 
production and processing posed a 

“serious public health threat” that could 
not be adequately addressed by existing 
Federal laws. (H. Rept. 2356, 82d Cong., 
2d sess. 25 (1952), reprinted in, XII A 
Legislative History of the Federal Food, 
Drug, and Cosmetic Act and Its 
Amendments 523 [hereinafter cited as 
Legislative History}). 

Although the report included a 
description of the risks posed by several 
specific food additives and pesticides, 
the greatest threat cited in the report 
was the lack of knowledge abcut 
chemicals in the food supply. The 
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Committee found that out of 
approximately 704 chemicals used in the 
production or processing of food only 
428 were knewn to be safe. Id. at 502. 
There were inadequate data on the 
remaining 276 chemicals to make a 
safety determination. Id. In regard to the 
cancer risks posed by chemicals im food, 
the Committee reached a similar 


conclusion. According to the Committee, 
“[t]he testimony proffered was net that 
certain chemicals presently in use as 
additives and insecticides do cause 
cancer, but rather that there is a definite 
lack of knowledge on the subject.” Id. at 
503 


The ultimate recommendation of the 
Delaney Committee was that the FFDCA 
be amended to require safety testing of 
all chemicals used in or on foods before 
foods containing those chemicals were 
allowed on the market. Id. at 525. The 
Committee Report noted that some 
witnesses had advocated that in any 
amendments te the FFDCA, pesticides 
be treated differently from chemicals 
used in food processing because 
pesticides were incidental as opposed to 
intentional additions to food. Id. at 524. 
This distinction between pesticides and 
food processing chemicals was rejected 
by the Committee on the ground that the 
intention of the food producer had little 
to do with the health consequences of 
the chemical residues remaining on the 
food. Id. At the same time, the 
Committee appeared to acknowledge 
that there were grounds for according 
iene a unique status: 


the opinions expressed by many 

eminent witnesses who testified, that no 
chemical should be in or on the 
Nation’s food until its safety for the 
use for which it is employed has been 
demonstrated beyond a reasonable doubt, it 
also recognizes the necessity for the 
continued use of chemicals in sprays and 
other insecticides if the Natiorr is to be 
supplied with food. 

Id. at 524 (emphasis added], In the end, 
however, the Committee advocated no 
special treatment for pesticides on the 
basis that the Committee’s inspections 
had shown “that with proper care, and 
by taking reasonable precautions, it is 
possible to utilize the poisonous 
properties of such chemicals in 
destroying insects and controlling 
diseases which attack many crops, 
without endangering the health of the 
people who consume these products.” 
Id. at 524-25. 

The Minority Report from the Delaney 
Committee explicitly adopted the notion 
that pesticides are different. (H. Rept. 
2356, pt. 2, 82d’ Cong. 2d sess. 4 (1952} 
reprinted in XII Legislative History at 
542). The minority based this distinction 


between pesticides and other chemicals 
used in food on. two-factors: (1) That. 
pesticides are used “from necessity and 
not by choice;” and (2) there is an 
existing “legislative pattern” for the 
regulation of pesticides consisting of 
FIFRA and state laws. Id. The minority 
also concluded that better use of FIFRA 
and state laws might make amendments 
to the FFDCA unnecessary. Id. at 544. 
b. The Pesticide Residues Amendment 
of 1954. In 1954, Congress chose to 
amend the FFDCA by adding a separate 
and distinct provision addressing 
pesticide residues in raw foods. 
Although FDA since 1938 had had the 
autharity as provided in section 406 to 
establish tolerances for pesticides, in 15 
years FDA had not promulgated a single 
tolerance. Pesticide residues in food 
continued to be governed, as they had 
since early in the century, by a system 
of “unofficial and informal tolerances.” 
(H. Rept. 1385, 83d Cong., 2d sess. 2 
(1954) [hereinafter cited as House 
Committee Pesticides Report] reprinted 
in XIF Legislative History at 834). 
Section 406 failed because it created a 
cumbersome process for the setting of 
tolerances and gave industry little 
incentive to see that tolerances were 
established. Under section 406, a 
tolerance could only be set through 
formal rulemaking, and prior to the 
completion of that process there was na 
legal bar to the presence of a pesticide 
on food under the FFDCA short of FDA 


- taking an enforcement action based on 


proof that the food containing the 
pesticide is injurious to health. Id. at 833; 
100 Congressional Record 153 (January 
11, 1954} (statement of Rep. Miller) 
reprinted in XH Legislative History at 
747-48; see Delaney Report, XI 
Legislative History at 520 (discussion of 
inadequacy of section 406). The 
Pesticide Residues Amendment of 1954 
responded to the flaws in section 406 by 
adding a new provision to the law, 
section 408, which established an 
informal rulemaking-type procedure for 
setting pesticide tolerances and barred 
the presence of pesticide residues on. 
food in the absence of a tolerance. 
House Committee Pesticides Report, XIE 
Legislative History at 837. 

Under section 408, tolerances are to 
be established by HEW if they protect 
the public health. HEW is directed to 
give consideration to, among other 
factors, “the necessity for the production 
of an adequate, wholesome, and 
economical food supply.” (21 U.S.C. 
346a(b}}. Both the House and Senate 
Reports cited the necessity of ici 
to the production of food as one of the 
primary reasons for ing the 
FFDCA to provide a separate section 
concerning pesticides: 
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A specific method for controlling the 
residue of pesticide chemicals which may 
remain in or on raw agricultural commodities 
is set up which is distinct from that 
controlling other poisonous or deleterious 
substances which are used im, or remain in, 
processed, fabricated, and manufactured 
food. In this way, recognition is given to the 
peculiar economic, agricultural, and public 
health problems which are important in the 
regulation of pesticide chemicals and to the 
statutory controls which now apply to these 
chemicals. Unlike many other chemicals, 
pesticide chemicals are necessary 
instruments of agriculture in producing and 
expanding our food supply and are 
comprehensively regulated by the 
Department of Agriculture under the Federal 
Insecticide, Fungicide, and Rodenticide Act: 


(House Committee Pesticides Report, XH 
Legislative History at 837; S. Rept. 1637, 
83d Cong., 2d sess. 4 (1954) reprinted in 
XII Legislative History at 1012). The 
legislative history from the House and 
Senate alse confirms that the perception 
of the use of pesticides as a necessity 
was’ determinative in the design of the 
risk/benefit standard for the 
promulgation of tolerances: 

[Section 408(b)] alsa sets forth the 
factors which should guide the administrative. 
judgement in taking such action. The factors 
are designed to assure a proper balance 


wholesome, and economical foed supply. 


Id. at 1015; House Committee Pesticides 
Report, XII Legislative History at 840. 

c. The Foad Additives Amendment. 
Following passage of the Pesticide 
Residues Amendment, Congress turned 
its attention to food additives. At that 
time, “poisonous or deleteriaus” food 
additives were absolutely barred from 
use in food processing unless necessary 
to the production of food. (21 U.S.C. 346). 
Viewing this approach as scientifically 
outdated, Congress believed it could 
protect the public health and still allow 
greater use of what had previously been 
labeled “poisonous and deleterious” 
food additives. (H. Rept. No. 2284, 85th 
Cong., 2d sess. 1 (1958] [hereinafter cited 
as House Food Additives Report] 
reprinted in XIV Legislative History at 
822). To implement these goals 
numerous bills were introduced which 
followed the same general framework: 
require pretesting for most food 
additives while abandoning the rigid bar 
on unnecessary food additives which 
although “poisonous or deleterious” at 
some level might be safe at levels used 
in food. 

Bills were introduced in 1955 and 1956. 
in the 84th Congress and hearings were 
held on these bills before a 
subcommittee of the House Committee 
on Interstate and Foreign Commerce. 
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House Food Additives Report, XIV 
Legislative History at 823. Although one 
of the bills was introduced by 
Congressman Delaney, none of the bills 
contained an anti-cancer clause. No 
further action was taken on these bills 
in the 84th Congress. 

In 1957, several food additive bills 
were introduced in the 85th Congress, 
including a proposal from HEW 
sponsored by Congressman Harris, (H.R. 
6747, 85th Cong., 1st sess. (1957) 
reprinted in XIV Legislative History at 
40; Food Additives: Hearings on Bills to 
Amend the Federal Food, Drug, and 
Cosmetic Act With Respect to Chemical 
Additives in Food Before a 
Subcommittee of the House Committee 
on Interstate and Foreign Commerce, 
85th Cong., ist sess., 2d sess., 43 (1958) 
(statement of Rep. Williams) 
[hereinafter cited as Food Additives 
Hearings] reprinted in XIV Legislative 
History 40). Eleven days of hearings on 
these bills were held before a . 
Subcommittee on Health and Science of* 
the House Committee on Interstate and 
Foreign Commerce in July and August of 
1957 and April of 1958. House Food 
Additives Report, XIV Legislative 
History at 824. These hearings covered 
many of the same matters and featured 
several repeat witnesses from the earlier 
food additives hearings. However, due 
to their extended length, the 1957 
hearings involved a more detailed 
examination of food safety issues. 

Two bills introduced in 1957, H.R. 
7798 and H.R. 7938, introduced by 
Congressman Delaney and 
Congresswoman Sullivan, respectively, 
contained anti-cancer clauses. (H.R. 
7798, 85th Cong., 1st sess. (1957), H.R. 
7938, 85th Cong., ist. sess. (1957), 
reprinted in XIV Legislative History at 
91, 102). Most of the limited testimony 
concerning H.R. 7798 and H.R. 7938 and 
their anti-cancer clauses was favorable. 
Of the criticisms of the bills, most 
relevant here was FDA testimony 
describing the anti-cancer clauses as 
redundant and unnecessary. Ultimately, 
the subcommittee and full committee 
reported the HEW bill, H.R. 6747, in the 
form of a clean bill, H.R. 13254, which 
was sponsored by the subcommittee 
chairman, Congressman John Bell . 
Williams. (House Food Additives 
Report, XIV Legislative History at 824). 
No explanation was given for the 
rejection of the Delaney and Sullivan 
bills or the anti-cancer clause they 
contained. Before floor debate began, 
however, the Committee had a change of 
heart regarding the anti-cancer clause 
and such a clause was inserted. 104 
Congressional Record 17,414 (August 13, 
1958} (statement of Rep. Harris) 


[hereinafter cited as Food Additives 
Debate] reprinted in XIV Legislative 
History at 868. HEW also reversed itself 
and dropped its opposition to an 
anticancer clause. A letter from HEW to 
this effect from Assistant Secretary 


- Elliot Richardson was included in the 


record. Id. at 868-69. Following limited 
debate, the Committee's bill was 
adopted by the full House and shortly 
thereafter by the Senate. 

In reviewing this legislative history in 
detail to determine whether Congress 
precluded EPA's adoption of a de 
minimis exception to the application of 
the Delaney Clause to pesticides, three 
separate issues are worthy of attention: 
(1) Congressional intent regarding the 
Food Additives Amendment's safety 
standard; (2) congressional 
understanding of the disease of cancer; 
and (3) congressional consideration of 
the application of the Food Additives 
Amendment to pesticides. These issues 
are discussed below. 

i. The safety standard. Section 409 of 
the FFDCA provides that the standard 
for issuing a food additive regulation is 
whether the data establish that the 
proposed use of the food additive is 
“safe * * * under the conditions of use to 
be specified in the regulation * * * .” (21 
U.S.C. 348(c)(3)). The definition of safe 
use is amplified by the Delaney Clause 
which specifies that “no additive shall 
be deemed to be safe if it is found to 
induce cancer when ingested by man or 
animal * * *.” Id. 

The general safety standard, as 
proposed by HEW, encompassed the 
concept of reasonable certainty of safety 
under the conditions of use. (See H.R. 
6747, sec. 5, XIV Legislative History at 
47). The House Committee report is 
clear on this point: 


Safety requires proof of a reasonable 
certainty that no harm will result from the 
proposed use of an additive. It does not - and 
cannot - require proof beyond any possible 
doubt that no harm will result under any 
conceivable circumstances. 


XIV Legislative History at 825. The 
concept of reasonable certainty of safety 
was emphasized by FDA: 


We, certainly, do not intend to sanction a 
chemical additive in the food supply unless 
the evidence rules out any reasonable ground 
for believing that the proposed use will 
constitute a hazard to the public health in 
any respect. 


Food Additives Hearings, XIV 
Legislative History at 616 (statement of 
George P. Larrick, Commissioner, FDA), 
by scientists: 

It should be said, probably, at this point, 


that although the tests and procedures and 
the methods which are available to us at this 


time can establish with a reasonable degree * 
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of certainty that no harm to the public will 
result from a given use of a food additive, it is 
not possible in the present state of our 
knowledge to establish with complete 
certainty the absolute harmlessness of any 
chemical whatsoever. 

* * * * * 

It would be helpful at this point, I think, to 
state that there is no substance of which the 
witness is aware, including water, vitamin C, 
and common table salt, which will not 
produce serious illness when ingested to an 
unreasonable extent. 


So it is not a matter of dealing in black and 
white, of saying whether a thing is poisonous 
or it is nonpoisonous. It is a matter of 
determining, as best we can, with the tools 
we have at hand, whether a given use is apt 
to be safe. 


Id. at 254-55 (statement of Dr. R. 
Blackwell Smith, Medical College of 
Virginia); see also id. at 497 (same), 499 
(statement of Dr. William B. Deichmann, 
University of Miami School of 
Medicine), 502 (statement of Dr. Maurice 
H. Seevers, University of Michigan), 509 
(statement of Dr. Howard C. Spencer, 
Biochemical Research Dept., Dow 
Chemical Co.), and industry: 


Well, the whole point of this bill is to 
determine what is safe and what is not safe 
within reasonable and workable limits. 


Id. at 391 (statement of H.T. Austern, 
National Canners Ass'n), 


We must, in our thinking, adopt the view 
that the true test to insure protection of the 
public health is safety under the conditions of 
use and that the principal condition of use is 
the quantity used and that, therefore, the 
statutory word ‘poison’ is a relative concept. 


Id. at 280 (statement of Lawrence A. 
Coleman, Manufacturing Chemists’ 
Ass’n). 

Congressman Delaney’s bill included 
a much more rigorous standard for 
approval of food additive regulations. 
First, the Delaney bill did not include 
the concept of safe under the conditions 
of use but merely specified that the 
additive be “safe.” (H.R. 7798, sec. 5; 
XIV Legislative History at 95). One 
industry representative objected to the 
H.R. 7798 precisely because it appeared 
to adhere to the notion that whether an 
additive was safe was a black or white 
question. Food Additives Hearings, XIV 
Legislative History at 295, 311” 
(statement of Lawrence A. Coleman, 
Manufacturing Chemists’ Ass'n). 
Second, in addition to the safety 
standard, Congressman Delaney's bill 
contained a separate provision stating: 
“[t]he Secretary shall not approve for 
use in food any chemical additive found . 
to induce cancer in man, or, after tests, 
found to induce cancer in animals.” 
(H.R. 7798, sec. 5; XIV Legislative 
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History at 95). Thus, separate and apart 
from the safety determination, H.R. 7798 
barred the approval of additives found 
to induce cancer in man or animals. 

man Delaney indicated he 
had added an anti-cancer clause to his 
bill at the urging of “a number of cancer 
researchers ** * ." Food Additives 
Hearings, XIV Legislative History at 333. 
Dr. William E. Smith, one of those 
researehers, provided the fullest 
explanation of H-R. 7798's anti-cancer 
clause. Dr. William Smith endorsed EER. 
7798 because the “other bills wilt tacitly 
permit use of cancer-inciting chemicals, 
carcinogens in food.” Id. at’ 335. He 
noted with dismay that FDA had 
recently approved in the “Aramite 
decision” the use of a pesticide found to 
induce cancer in an animal feeding 
study because the level of the pesticide 
in food was found te be safe. Only 
explicit anti-cancer language would bar 
the extension of the safe quantity 
principle to ic food additives 
he concluded. Id. at 336. Congressman 
Delaney made the same poini more 
emphatically im later testimony before 
the Committee: 

The precedent established by the Aramite 
decision has opened the door, even if only a 
little, to the use of carcinogens in our fooda. 
That door should be slammed shut and 
locked. That is the purpose of my 
anticarcinogen provision. 


Id. at.660. 

Dr. William Smith also explained the 
reference te animal testing in H.R. 7798's 
anti-cancer clause. He stated that, even 
though it was well established that some 
chemicals now in use were human. 
carcinogens, for new chemicals. human 
testing would require observation for a 
lifetime due to the long latency period 
for cancer. Id. at 335. Thus, testing 
animals with shorter lifespans was the 
only feasible means of making a 
determination on the cancer-causing 
properties of a chemical. Dr. Smith 
acknowledged that a substance which is 
carcinogenic in one species is not 
necessarily carcinogenic in other ike 
but thought that the Congress should 
adopt the conservative position that any 
substance which induced cancer in any 
animal should be excluded from. human 
foods. Id.! A second cancer researcher 
upon whom Congressman Delaney 
relied, Dr. Francis Ray, from the 
University of Florida, echoed Dr. 

William Smith's reasoning that the anti- 


a It should be noted that Tas 


cancer clause was appropriate because 

of uncertainty regarding the effects of 

= carcinogens in humans at low 
oses. 


Because we know there is no safe minimum 
dose for certain cancer-producing chemicals, 
I think we ought to adopt the rule, at least 
tentatively, that there is no safe minimum 
dose, though I readily admit that there may 
be a safe minimum dose for some cancer 
producing chemicals. 

Id. at 366. 

There was little opposition raised to 
H.R. 7798's anticancer clause in the 
Committee hearings. One of the few 
witnesses to recommend against 
inclusion of an anti-cancer clause- was 
the Commissioner of FDA. In brief 
remarks.on the issue, the FDA. 
Commissioner stated that the anti- 
cancer clause was redundant because 
H.R. 6747, the HEW proposal, “would 
prohibit the addition of any chemical 
additive to the food supply until 
adequate evidence, acceptable ta 
competent scientists, shows that it will 
not produce cancer in man under the 
conditions of use proposed.” Id. at 615— 
16. The Commissioner also thaught the 
anti-cancer clause inappropriately 
singled out one of many serious health 
disorders. Id. at 616. 

As noted earlier, the House 
Committee initially produced a bill 
which contained no anti-cancer clause. 
Although the Committee report did not 
explain the reason for this omission, the 
Committee's lack of attention to this 
issue is not surprising. The 
subcommittee hearings had been 
dominated by acrimonious debate 
between industry and FDA, and among 
the subcommittee members themselves, 
over the type of and standard for 
judicial review and the question of 
whether a manufacturer must show a 
“functional value” for its food additive. 
House Foad Additives Report, XTV 
Legislative History at 823, 827; see, e.g., 
Food. Additives Hearings, XIV 
Legislative History at 236-239, 246 
(statement of Charles Wesley Dunn, 
Grocery Manufacturers’ Ass'n), 385-389 
(statement of T.-H. Austern, National 
Canners’ Ass'n}, 585-590, 594-601 
(statement of Elliot L. Richardson, 
Assistant Secretary, HEW]. 

A bill was passed by the Committee 
only following a careful compromise on 
these issues. In contrast, the science 
issues generally and the anti-cancer 
clause specifically were not sharply 
controversial. Hlustrative of the lack of 
attention paid to the anti-cancer clause 
7 a chart prepared by the Committee 

the different provisions in. 
the bills. In the chart the presence or 
absence of an anti-cancer clause was 
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not listed as an issue for distingui 
between the bills. The oatineees 
came to the cancer issue was that each 
bill was evaluated for whether 
“information [must] be supplied about 
an additive’s ability to produce cancer.” 
Id. at 215. According to the chart, the 
HEW bill required information to be 
submitted on cancer. Id. 

In the final analysis, the Committee 
appeared to adopt FDA’s position that 
an anti-cancer — was unnecessary. 
In its only reference to cancer, the 
Committee wrote: 

Since the scientific investigation and the 
other relevant data to be taken into 
consideration by the Secretary include 
information with respect to possible-cancer 
causing characteristics of a proposed 
additive, the public will be protected from 
possible harm on this. count. 


House Food Additives Report, XIV 
Legislative History at 826. 

The safety standard in section 409 
took its final shape in negotiations 
between Congressman Delaney, the 
House Committee, and FDA following 
the Committee's passage of the bill but 
prior to floor debate in the House. At 
Congressman Delaney’s urging and with 
the concurrence of FDA, the Committee 
unanimously amended H.R. 6747 (which 
had became ELR. 13254] to include an 
anti-cancer clause. 

Although Congressman Harris, the 
sponsor of H.R. 6747, and the HEW/FDA 
acquiesced in the anti-cancer 
amendment, it is clear that they 
continued to think the amendment 
redundant. Congressman Harris 
explained the Committee's change of 
heart om an anti-cancer clause as 
follows: 

While the committee felt that the bill as 
reported by the committee includes. the 
matter covered by the Delaney amendment in 
the general language contained in the bitl, 
there-was no objection to the addition of the 
amendment suggested by Mr. Delaney. 


Food Additives Debate, XIV Legislative 
History at 868. In fact, Congressman 
Harris perceived the Delaney 
amendment as having so little effect on 
the Committee bill that he repeated on 
the floor the Committee report’s 
discussion of the bill's safety standard, 
with its emphasis on reasonableness, 
unchanged. Id. at 870. Congressman 
Williams, the sponsor of H.R. 13254, 
spoke following Congressman Harris 
and he reiterated that “the bill requires 
proof of the practical certainty that no 
harm wilf result from the propased use 
of the substance.” Id. at 872 (emphasis 
added]. As to:the Delaney amendment, 
Congressman. Williams simply 
appended one sentence restating the 
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Delaney clause's express command to 
the language from the House Report 
which described how the bill's safety 
standard absent an anti-cancer clause 
protected the public from cancer-causing 
substances. Id. 

HEW, in a letter read into the 
Congressional Record, repeated its view 
that an anti-cancer clause was 
redundant but announced it was 
dropping any objection to Delaney’s 
amendment. 


The widespread interest in cancer led to 
suggestions that the food additives legislation 
should mention the disease by name and 
forbid the approval of any substance that is 
found upon test to cause cancer in test 

-animals. This Department is in complete 
accord with the intent of these suggestions 
that no substance should be sanctioned for 
uses in food that might produce cancer in 
man * * *. Any indication that the additive 
may thus be carcinogenic would, under the 
terms of the bill [H.R. 13254 prior to inclusion 
of the Delaney amendment], restrain the 
Secretary from approving the proposed use of 
the additive unless and until further testing 
shows to the point of reasonable certainty 
that the additive would not produce cancer 
and thus would be safe under the proposed 
conditions of use. 

* a * * * 

At the same time, if it would serve to allay 
any lingering apprehension on the part of 
those who desire an explicit statutory 
mz:date on this point, the Department would 
interpose no objection to appropriate mention 
of cancer in food additives legislation. 


Id. at 869. 

On the floor, Congressman Delaney 
defended his anti-cancer clause as 
necessary citing again FDA’s decision to 
allow the use of a carcinogenic pesticide 
on food. Congressman Delaney stated 
that he “felt strongly that the public 
should be assured that no similar 
incident would occur with regard to food 
additives.” Id. at 874. He also made 
clear that the presence of anti-cancer 
language in the bill was essential to his 
support. Id. 

The only objection raised to the 
Delaney amendment on the floor was 
from Congressman Miller of Nebraska, 
the sponsor of the Pesticide Residues 
Amendment. He contended that such an 
amendment would be “impossible to 
enforce; that is, to determine what 
foods, if any, would produce any 
carcinogenic tendencies in human 
beings.” Id. at 875. Congressman Harris 
responded that he was sure that if FDA 
had problems with the anti-cancer 
clause it would request clarification 
from Congress. Id. A further reply was 
offered by Congressman Dingell from 
Michigan who stated that science could 
determine “that there are substances 
that will produce cancer within the 


bodies of test animals and of human 
beings.” Id. at 876. 

The legislative record in the Senate on 
the safety standard in the Food 
Additives Amendment is much less 
extensive. The report from the Senate 
Labor and Public Welfare Committee on 
H.R. 13254 (the bill which passed the 
House) basically tracks the House 
Committee report. The Senate report 
repeats verbatim the pre-Delaney 
amendment language in the House 
report stressing that the bill's safety 
standard did not require that a 
substance be absolutely harmless, just 
that there be reasonable certainty of 
safety. (S. Rept. 2422, 85th Cong., 2d 
sess. 6 (1958) reprinted in XIV 
Legislative History at 918.) In 
commenting on the Delaney anti-cancer 
clause, the Senate Report took the view 
of the FDA: 


We have no objections to [the Delaney] 
amendment whatsoever, but we would point 
out that in our opinion it is the intent and 
purpose of this bill, even-without that 
amendment, to assure our people that nothing 
shall be added to the foods they eat which 
can reasonably be expected to produce any 
type of illness in humans or animals. * * * In 
short, we believe the bill reads and means 
the same with or without the inclusion of the 
clause referred to. 


Id. at 922-23 (emphasis added). 

ii. Cancer. Critical to an interpretation 
of the Food Additives Amendment 
legislative history is an understanding of 
Congress’ knowledge regarding the 
disease of cancer. The House Committee 
heard testimony from two panels of 
scientists on the scientific issues raised 
by the Food Additives Amendment. The 
first panel consisted of cancer 
specialists and appears to have been 
invited to testify by Congressman 
Delaney concerning the need for an anti- 
cancer clause. The second panel was 
assembled by the National Academy of 
Science at the request of the 
subcommittee for the purpose of 
discussing “the scientific problems 
involved in testing and evaluating the 
safety of food additives.” Food 
Additives Hearings, XIV Legislative 
History at 477 (statement of Dr. William 
S. Darby, Vanderbilt University School 
of Medicine). While the first panel 
contained scientists from academic or 
research institutes, the second panel had 
a more diverse mix including several 
scientists who worked in the food 
processing industry. Id. at 477-78. Dr. W. 
C. Hueper of the National Cancer 
Institute appeared on both panels. 
Despite the number of scientists and the 
diversity of backgrounds, the testimony 
they gave was fairly uniform. 

Three topics which were discussed by 
the scientists that have relevance to the 
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de minimis issue: (1) Whether there is a 
“safe” dose for carcinogenic substances; 
(2) whether any food additives presently 
in use were carcinogenic; and (3) 
whether strict regulation of carcinogenic 
food additives would have an effect on 
the food processing industry. 

With one exception, the scientists 
who testified were in agreement that at 
that time science was unable to 
determine a safe dose for a carcinogen. 
Probably the strongest statement came 
from Dr. W.C. Hueper of the National 
Cancer Institute: 


I do not think that we have the method or 
evidence available by which we can reliably 
determine a safe dose. In fact, we have no 
safe dose of any environmental carcinogen, 
including radioactive substances. You 
probably know or you remember that the so 
called maximum permissible dose of 
radioactive exposure has been lowered in 
recent years several times. So we are still in 
the twilight area in which we donot know ~ 
exactly when and where a safe dose for an 
environmental carcinogen may be placed. 


Id. at 534; see id. at 550. A slightly less 
cautious view was voiced by Dr. 
Herbert Carter, a biochemist at the 
University of Illinois: 


I would not go so far as Dr. Hueper and say 
unconditionally that there is no such thing as 
a harmless level for a carcinogen; with our 
present knowledge it simply is not possible to 
answer this question one way or the other. 


Id. at 538. Similar views of those of Dr. 
Hueper and Dr. Carter concerning the 
lack of a safe dose for carcinogens were 
offered by Dr. William E. Smith of the 
Sloan-Kettering Institute for Cancer 
Research, Id. at 335-36, Dr. Francis E. 
Ray, Director of the Cancer Research 
Laboratory at the University of Florida, 
Id. at 366, and Dr. William B. 
Deichmann, University of Miami, Id. at 
561. 

The lone dissenter on this point was a 
professor of pharmacology from the 
University of Michigan, Dr. Maurice A. 
Seevers. Dr. Seevers testified that: 


One of the cardinal principles of toxicology 
is that every substance has a ‘no effect’ dose 
* * * there is a tolerance level for every 
compound including the so-called 
carcinogenic agents. 


Id. at 501. Dr. Seevers did not call 
attention to his differences with the 
other scientists regarding a safe dose for 
carcinogens. Further, he was not 
questioned on this statement, and no 
Congressman or other witness 
commented on it. When the scientists 
were questioned as to the 
appropriateness of an anticancer ciause, 
they replied cautiously emphasizing that 
proper animal studies should be used 
before drawing conclusions about 
carcinogenicity. Id. at 544-46 
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(statements of Dr. Darby and Dr. 
Deichmann). Which animal tests were 
appropriate as an indicator of a 
potential human carcinogen was one 
subject on which the scientists did 
disagree. (See id. at 536 (statement of Dr. 
Emerson Day, Sloan-Kettering Institute 
for Cancer Research), 561 (statement of 
Dr. Deichmann)). However, none of the 
panel directly objected to the Delaney 
clause, not even Dr. Seevers or the 
industry scientists. The only criticism of 
a Delaney clause approach was an 
oblique statement by Dr. Paul R. Cannon 
of the University of Chicago that it is 
“very difficult to know whether [an anti- 
cancer clause] is a wise [law].” Id. at 
546. 
A second topic that was frequently 
discussed by the science panels was 
whether any existing food additives 
were carcinogens. One of the 
conclusions of the Delaney Committee 
Report was that there was a large 
number of food additives for which 
adequate testing had not been 
conducted. This conclusion was 
repeatedly emphasized by witnesses 
before the Committee. (See, e.g., id. at 
332 (statement of Rep. Sullivan), 444 
(statement of Dr. W.C. Martin, 
President, American Academy of 
Nutrition), 449 (statement of George D. 
Riley, AFL-CIO)). Not surprisingly, 
therefore, the Congressmen repeatedly 
asked the scientists whether they knew 
of any food additives which caused 
cancer. 

In one exchange, Dr. John Foulger 
from Dupont, after conferring with other 
members of the panel, replied that one 
food additive which was an animal 
carcinogen had been previously used in 
Germany. Id. at 525, 528; see id. at 528- 
29 (statement of Dr. W.C. Hueper, 
National Cancer Institute) (asserting 
that food additive was still being used 
by government agencies). Several other 
scientists named one or two dyes or 
pesticides. Id. at 339 (statement of Dr. 
William E. Smith, Sloan-Kettering 
Institute for Cancer Research), 364 (Dr. 
Francis Ray, University of Florida). The 
most complete statement on this issue 
was provided by Dr. Hueper who listed 
as animal carcinogens the following 
food additives or contaminants: (1) 
Three groups of dyes (triphenylmethane, 
alpha-napthylamine, and beta- 
naphthylamine); (2) estrogenic 
chemicals used for fattening of poultry 
and livestock; (3) “[c]Jertain chlorinated 
hydrocarbon pesticides residues, 
particularly Aramite,” and arsenical 
pesticides; and (4) radioactive materials. 
Id. at 533. There was also testimony that 
no food additive had ever been 
suspected to be the cause of human 


cancer. Id. at 536 (statement of Dr. 
Emerson Day, Sloan-Kettering Institute 
for Cancer Research). 

On a related topic, the scientists were 
asked what the effect would be on the 
food processing industry if an anti- 
cancer clause were adopted. Dr. William 
Smith thought it would cause no 
“serious inconvenience” due to the large 
number of alternative chemicals 
available to serve the needs of the food 
processing industry. Id. at 340. Better 
evidence on this point was provided 
when the issue was posed to the panel 
which included industry scientists. 
When asked, these scientists insisted 
that industry had already voluntarily 
removed products when cancer risks 
were discovered. At that point the 
following colloquy occurred: 


Congressman Rhodes: I wondered though if 
it [voluntary withdrawal] would be true 
where a whole industry may be destroyed, 
where many people would be affected 
economically, if it were found that the 
product being used produced cancer, or was 
found unsafe for public consumption. 

Dr. Murer [General Food Corp.]: It has 
happened in three or four cases. This does 
not destroy industry, and it does not destroy 
companies. It destroys businesses within 
them and rather large and substantial ones. 
This is part of the game. 

This has happened on four or five 
occasions. This is part of the game. 


Id. at 544. 

iii. Pesticides as food additives. A 
final issue important to an 
understanding of the Food Additives 
Amendment legislative history is the 
degree to which Congress realized the 
effect the Food Additives Amendment 
would have on the regulation of 
pesticides. It is taken for granted today 
that section 409 is a part of the overall 
Federal regulatory scheme for 
pesticides. The case of United States v. 
Ewig Bros Co., 502 F.2d 715 (7th Cir. 
1974), cert. denied, 420 U.S. 945 (1975), 
held that a pesticide chemical in a 
processed food was a “food additive” 
regulated by section 409 and this 
decision is well-supported by the 
language of the statute and the 
legislative history on the issue. Food 
Additives Hearings, XIV Legislative 
History at 675. Nonetheless, the 
relationship between section 409 and 
section 408 and FIFRA was only dimly 
perceived at the time of the enactment 
of the Food Additives Amendment. 
Congress paid little, if any, attention to 
the fact that section 409 and its anti- 
cancer clause would govern a particular 
class of food production pesticides, 
those that concentrate in processed 
foods. This anomaly may be due to a 
failure of the lawmakers to grasp the 
intricacies of the relationship between 
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sections 408 and 409 or because it was 
thought that pesticides rarely if ever 
concentrated in processed food. In any 
event, as will be shown, Congress in 
1958 viewed the regulation of pesticides 
as “separate and apart” from the 
regulation of food additives. Id. at 318 
(statement of Rep. Miller). 

The difference in treatment of 
pesticides and food additives goes back 
at least as far as the 1938 amendments 
to the FFDCA. Those amendments 
added section 406 to the statute. Section 
406 permitted FDA to set tolerances for 
use on food of poisonous or deleterious 
substances which were necessary in the 
production of food and could not be 
removed by good manufacturing 
processes. In applying section 406, 
pesticides were the only poisonous or 
deleterious substances found to be 
necessary to the production of food. As 
FDA’s general counsel explained section 
406: 

The answer to any proposed use of a 
poisonous or deleterious substance was an 
emphatic ‘NO,’ unless it could be shown that 
the chemical was required or unavoidable. 

And over the years, only the insecticidal, 
fungicidal, and other agricultural chemicals 
met this strict test. 

RRA 

As to all other added poisonous or 

deleterious substances in food, the per se rule 


of exclusion still prevails. Over the years no 
chemicals met this test. 


Id. at 613-14 (statement of William W. 
Goodrich, General Counsel, FDA); 
accord Federal Food, Drug, and 
Cosmetic Act (Chemical Additives in 
Food): Hearings on H.R. 4475, 7605, 7606, 
8748, 7764, 8271, and 8275 Before a 
Subcomm. of the Comm. on Interstate 
and Foreign Commerce, 84th Cong., 2d 
sess. 194 (1956) (statement of George P. 
Larrick, Commissioner, FDA) 
{hereinafter cited as 1956 Food 
Additives Hearings] reprinted in XIII 
Legislative History at 707. 

This perceived distinction between 
pesticides and food additives was a 
major reason why Congress in 
addressing the concerns raised by the 
Delaney Committee Report chose in 
1954 to deal with pesticides separately. 
This decision found support in hearings 
held on the Pesticides Residue 
Amendment: 


Many chemicals find their way into foods 
in one way or another. Some substances are 
deliberately added to specific foods to impart 
to them certain desirable qualities, such as 
flavor, color, and texture, or to aid in their 
preservation or processing. Others may find 
their way into foods in small amounts more 
or less incidentally in the production or 
processing of these foods. There are those 
who would lump these all together under the 
term chemical additives. The food-protection 
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committee of the National Research Council, 


of this distinction in science and in law is 
vital to agriculture and the maintenance of an 
adequate food supply. 

Uncontrolled insects and plant diseases 
would largely eliminate the commercial 
production of such crops as apples, peaches, 
citrus fruits, tomatoes, and potatoes, to 
mention only a few, and would drastically 
curtail the production of many other major 
crops so necessary to the maintenance of an 
adequate and balanced diet. Therefore, any 
legislation that ae unnecessarily hinder 


the American public. 


Residues of Pesticide Chemicals: 
Hearing on S. 2868 and H.R. 7125 Before 
the Subcommittee on Health of the 
Senate Committee on Labor and Public 
Welfare, (83d Cong., 2d sess.) 51-52 
(1954) (statement of Dr. George C. 
Decker, Head of the Economic 
Entomology Section, Illinois Natural 
History Survey and Illinois Agricultural 
Experiment Station) reprinted in XII 
Legislative History at 93637. In fact, the 
legislative hearings on the Pesticides 
Residue Amendments are replete with 
references to the necessity of pesticides, 
see, e.g., id. at 925 (statement of L.S. 
Hitchner, National Agricultural 
Chemicals Ass'n) 930-32 (statement of 
Delos L. James, The National Grange), 
934 (statement of John C. Lynn, 
American Farm Bureau Federation); 
Federal Food, Drug, and Cosmetic Act 
(Pesticides): Hearing on H.R. 4277 Before 
a Subcomm. of the House Comm. on 
Interstate and Foreign Commerce, (83d 
Cong., ist sess.) 5, 9, 11 (1953) 
(statements of Rep. Horan, C. W. 
Kitchen, United Fresh Fruit Vegetable 
Association, and Frank L. Holland, 
Florida Agricultural Research Institute) 
reprinted in XII Legislative History at 
585, 589, and 591, and that judgement is 
reflected in the House Committee Report 
on the bill: 


These chemicals have become vital tools in 
the production of an adequate, wholesome, 
and economical food supply, and it is 
accepted that without them the health and 
living standards of this Nation and of other 


would be 


XII Legislative History at 836. 

In co the Food Additives 
Amendment, Congress’ actions indicate 
that Congress believed the regulation of 
pesticides in foods to be a closed issue. 
This congressional intent is manifested 
by the House Committee's amendment 
to the definition of a food additive at the 
request of the National Agricultural 
Chemical Association (NACA) and its 
addition of a “flow-through” provision 
between sections 408 (pesticides) and 
409 (food additives). 

NACA's representatives appeared 
early and often at the Food Additives 
Amendment hearings. 1956 Food 
Additives Hearings, XIII Legislative 
History at 660-62; Food Additives 
Hearings, XIV Legislative History at 
277-78, 672-76. NACA’s message was 
clear: “{section 408] eliminates the need 
for any further regulation of [pesticide] 
products.” Id. at 277. To this end, NACA 
submitted proposed amendments to 
each of the bills before the House 
Committee relating to the definition of 
the term “food additive.” Id. at 672. 
NACA argued that although each of the 
bills contained provisions to exempt 
pesticides covered by section 408 from 
the Food Additives Amendment, the 
wording of these exemptions could be 
subject to misinterpretation. Id. The 
language proposed by NACA was 
adopted by the House Committee. 
Compare Id. at 673 (proposed 
amendments by NACA) with H.R. 6747, 
XIV Legislative History at 713 (working 
draft reported to full committee). 

The adoption of the “flow-through” 
provision further evidences 
congressional intent not to reopen the 
pesticide issue. Although the definition 
of food additive excluded pesticides on 
raw foods (the subject of section 408), it 
did not address the application of the 
Food Additives Amendment to 
pesticides in processed foods. Under the 
bills introduced in 1956 a pesticide used 
on raw foods which are processed 
would have needed tolerances under 
both section 406 and the Food Additives 
Amendment, To avoid such repetitious 
requirements, most of the bills 
introduced in the next Congress, 
including H.R. 6747, included a “flow- 
through” provision which legalized 
pesticides residues in processed foods, if 
those residues resulted from use on raw 
foods, good manufacturing practices 
were followed during processing, and 
the residue was below the tolerance for 
the raw food. (See, e.g., H.R. 6747 sec. 4, 
XIV Legislative History at 42). This left 
one group of food production pesticides, 
those that concentrate during 


countries dependent upon our food exports 
dangerously impaired. 
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processing, as subject to the Food 
Additives Amendment. 

The legislative history, however, in no . 
way indicates that Congress perceived 
the inclusion of such pesticides in the 
Food Additives Amendment would have 
any impact on the regulation of 
pesticides. (See Continental Chemiste 
Corp. v. Ruckelshaus, 461 F.2d 331, 339- 
340 (7th Cir. 1972)). Pesticides were 
rarely mentioned in the 11 days of 
hearings before the House Committee. 
More often than not when pesticides 
were discussed it was to provide a 
historical context for the proposed 
legislation (“necessary” pesticides dealt 
with first) or to ensure that there was 
not overlap between section 408 and the 
Food Additives Amendment. (See, e.g., 
Food Additives Hearings, XIV 
Legislative History at 277 (statement of 
L.S. Hitchner, NACA), 297 (statement of 
Lawrence A. Coleman, Manufacturing 
Chemists’ Association), 318 (statement 
of Rep. Miller), 430-31 (statement of Roy 
Battles, National 
Representative is the statement of Elliot 
L. Richardson, Assistant Secretary of 


The recommendations of the [Delaney] 
select committee have been accomplished in 
part by the enactment of the pesticide 
chemicals amendment in 1954, Public Law 
518, 83d Congress. 

This law provides the same type of control 
over pesticide chemicals as is now proposed - 
for other food additives. 


Id. at 584 (emphasis added). In fact, 
some of the witnesses appear to have 
been instructed that pesticides were not 
at issue. For example, the lead scientific 
witness on the NAS panel qualified his 
statement as follows: 

I might say in connection with the brief 
statement I am to make it is my 
understanding that pesticides are not to be 
considered at this time, particularly as 
applied to the growing or handling of crops. 


Id. at 478 (statement of Dr. William J. 
Darby, Vanderbilt University School of 
Medicine); accord Id. at 508 (statement 
of Dr. Howard C. Spencer, Biochemical 
Research Dept., Dow Chemical Co.), 521 
(statement of Dr. John H. Foulger, 
Director of Medical Research, E.1. 
Dupont de Nemours Co.). 

Given today’s knowledge regarding 
the potential for concentration of 
pesticides during processing, the 
jurisdictional stretch of the Food 
Additives Amendment into pesticide 
regulation seems quite predictable, and 
the omission from the hearings of a 
discussion of this issue rather glaring. 
But the fact remains that the issue was 
not considered. One explanation is that 
all parties to the debate did not believe 
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residues would concentrate if good 
manufacturing processes were followed 
and the raw foods to be processed 
contained residues at or below 
tolerance. This explanation finds 
support in Congressman Harris’ 
summary of the coverage of H.R. 13254 
on the House floor: 


Other additives not covered by the new 
amendment are * * * residues of pesticide 
chemicals in processed foods which result 
from the proper use of raw materials that 
have legal pesticide residues. 


Food Additives Debate, XIV Legislative 
History at 868. Thus, the Food Additives 
Amendment's jurisdiction over 
pesticides in processed foods was 
thought to be for the purpose of 
deterring misuse of pesticides and 
improper manufacturing processes and 
not regulating standard industry 
practice. 

2. Color Additives Amendment— 
legislative history. In 1960, Congress 
amended the FFDCA to require 
pretesting of color additives used in 
foods, drugs, and cosmetics. Pub. L. No. 
86-618, 86th Cong., 2d sess., 74 Stat. 397 
(1960). Like the Food Additives 
Amendment, the Color Additives 
Amendment contained a Delaney anti- 
cancer clause. As discussed above, the 
D.C. Circuit in Public Citizen v. Young, 
held that because of the extraordinary 
rigidity exhibited by Congress in regard 
to the color additives Delaney clause 
that clause is not subject to a de 
minimis exception. In reaching this 
conclusion on congressional rigidity, the 
court placed heavy reliance on the 
legislative history of the Color Additives 
Amendment. That legislative history, 
therefore, provides an important 


reference point for gauging the degree of _ 


rigidity demonstrated by legislative 
history of the Food Additives 
Amendment. 

The Color Additives Amendment was 
based on legislative proposals drafted 
by HEW which included a Delaney 
clause. Color Additives: Hearings on 
H.R. 7624 and S. 2197 Before the House 
Comm. Interstate and Foreign 
Commerce, 86th Cong., 2d sess. 19, 38-39 
(1960) (HEW draft bill; statement of 
Arthur S. Flemming, Secretary of HEW) 
{hereinafter cited as Color Additives 
Hearings] reprinted in XVI Legislative 
History at 24, 43-44. The HEW proposals 
were incorporated into closely similar 
bills that were introduced in both the 
House and Senate. The one major 
difference in the bills was that the 
Senate deleted the Delaney clause. 
Following little deliberation, the Senate 
passed its bill on August 24, 1959. The 
House held extensive hearings on both 
bills beginning on January 26, 1960. 


The first witness at the hearings was 
the Secretary of HEW, Arthur S. 
Flemming. The Secretary immediately 
made HEW’s position clear on the 
Delaney clause when he informed the 
Committee that HEW could not support 
the Senate Bill unless an anti-cancer 
clause was included. Id. at 44. 
Throughout an entire day of testimony, 
the Secretary’s support for the Delaney 
clause never wavered. Repeatedly, he 
insisted that a Delaney clause was 
necessary because there was no sound 
scientific basis for establishing a safe 
dose for a carcinogen. Id. at 49, 66, 67, 
79, 92, 99, 101. A second theme which 
sounded throughout his testimony was 
that the decision on whether to allow 
carcinogens in the diet was of such 
importance that it should be made 
explicitly by Congress. Id. at 66, 100. The 
Secretary pledged to return to Congress 
to ask for that authority if the scientific 
evidence supporting safe doses for 
carcinogens was developed. Id. 

Secretary Flemming was followed by 
Congressman Delaney. Clearly pleased 
by the Secretary's testimony, 
Congressman Delaney discarded his 
written statement and, in brief remarks, 
simply urged speedy passage of the 
House bill. Id. at 112. Congresswoman 
Sullivan was next but she was not as 
easily satisfied as Congressman 
Delaney by HEW’s about face on the 
Delaney clause. Citing among other 
things the recent cranberry scare 
involving a carcinogenic pesticide, she 
advocated a comprehensive 
examination of “the basic law and its 
patchwork amendments [for the purpose 
of] undertak{ing] a tightening of many of 
their provisions.” Id. at 116-17. 
Congresswoman Sullivan ultimately 
opposed the bill on the House floor 
because just such an overhaul of the 
FFDCA - including the “Pesticides Act” - 
was not proposed. 106 Congressional 
Record 14,369 (June 25, 1960) reprinted in 
XVI Legislative History at 787. 

There followed a parade of witnesses, 
including many scientists, who testified 
on both sides of the Delaney Clause 
debate. One industry representative 
explained that because of the unusual 
manner in which the Delaney clause 
was added to the Food Additives 
Amendment, the color additives 
hearings presented industry with “its 
first opportunity” to provide Congress 
with its opinion on the matter. Color 
Additives Hearings, XVI Legislative 
History at 314. The industry view was 
uniformly negative. (See, e.g., Public 
Citizen, 831 F.2d at 1114 n. 7 and 1115 
n.9 (collecting citations)). Industry 
criticized the Delaney clause for 
inflexibly removing science decisions 
about safe doses of carcinogens from 


7765 


FDA. Color Additives Hearings, XVI 
Legislative History at 208-09 (statemen* 
of Paul Gerden, General Counsel and 
Secretary, Abbott Laboratories), 241-42 
(statement of Kenneth E. Mulford, 
Chairman, Food Additives Committee, 
Manufacturing Chemists Ass'n). 
Although industry representatives 
agreed that potent carcinogens should 
be prohibited, they thought the Delaney 
clause went too far. 


I feel very strongly that because of, I would 
not say because of disagreement among 
scientists, but because of lack of knowledge 
as to whether you can set tolerances for some 
very severe carcinogens, that this thing 
creeps over and becomes a reason for writing 
a flat prohibition against a lot of things that 
you can set tolerances for. 


Id. at 245. 

As had occurred in 1958, a panel of 
scientists selected by the NAS was 
asked to testify at the color additive 
amendments hearings. The topic the 
panel was requested to discuss was “the 
scientific aspects of color additive 
legislation, particularly the Delaney 
clause.” Id. at 405 (statement of Rep. 
Harris). At the hearing, the scientists 
were specifically asked whether FDA 
should be allowed to set safe tolerances 
for animal carcinogens and whether the 
Delaney clause should be modified to 
allow for greater scientific judgment. Id. 
at 488 (question by Rep. Younger), 490 
(question by Rep. Rogers). The answers 
given by the panel to both questions 
ranged widely. (See id. at 494 (statement 
of Rep. Harris)). Some of the scientists 
thought the Delaney clause should be 
dropped or FDA given greater latitude, 
(see, e.g., id. at 469, 493 (statement of Dr. 
William J. Darby, Vanderbilt University 
School of Medicine), 492 (Dr: M.R. 
Zavon, Kettering Laboratory of 
Industrial Health)); others, however, 
concluded the Delaney clause was 
warranted and should be approved as 
written, (see, e.g., id. at 411 (statement of 
Dr. Harold L. Stewart, National Cancer 
Institute), 490 (statement of Dr. Harold 
F. Blum, National Cancer Institute)). 

At the end of the hearings, Secretary 
Flemming returned to give HEW’s 
response to the testimony of the NAS 
science panel and industry 
representatives. As to the science panel, 
the Secretary stated that although HEW 
scientists basically agreed with the 
science panel, HEW did take issue with 
calls from some of the scientists for 
allowing HEW to set tolerance levels for 
some carcinogens. 


A number of the panel members have 
suggested that despite the difficulties, in 
extraordinary cases, our Department should 
have the authority to decide that a minute 
amount of a cancer-producing chemical may 
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and conclude that the quantity to be tolerated 
is probably without hazard. 

The Department's position is that the 
proposed color additives legislation should 
include an anticancer clause that makes 


cancer when tested by appropriate methods. 
We believe this position to be only sound 
public policy in view of the fact that our 
experts tell us present scientific techniques 
do not permit them to state unequivocally 
how much or how little of a substance that 
induces cancer when administered to animals 
will induce cancer when administer to man. 


Id. at 501. The Secretary directly 
rejected the industry position: 

One industry witness objected to any 
anticancer clause. Another witness 
that it is possible to establish safe tolerance 
levels for substances that produce cancer 
when fed to test animals. 

Some suggested that the cancer clause be 
modified to apply only to substances that 
‘proximately’ induce cancer. Some would 
have the ban on cancer producers apply only 
to colors that induce cancer when ingested in 
an amount and under conditions reasonably 
related to their intended use. And another 
witness proposed that the cancer clause be 
taken out of its present position in the bill 
and added with material language changes to 
section 706{b)(5) so that it would become 
simply one of the factors for the Secretary to 
consider in evaluating the safety of color 
additive. 

It is evident that these changes are 
intended to give the Secretary the right to 
establish tolerances for presumed safe levels 
of colors that produce cancer when tested 
under appropriate laboratory conditions. 
Thus, any of the proposals, if adopted, would 
weaken the present cancer clause in H.R. 
7624. For this reason all of the proposed 
changes should be rejected. 


Id. at 505. The House committee so liked 
this analysis that it adopted this 
language in its report without 
attribution. (H. Rept. 1761, 86th Cong., 2d 
sess. 13 (1960) reprinted in XVI 
Legislative History at 682). 

3. FIFRA. The sale, distribution, and 
use of pesticides is regulated under 
FIFRA. Because FIFRA, like the FFDCA, 
involves regulation of pesticides for the 
protection of the public health, FIFRA is 
a relevant source in interpreting section 
409. (See Chevron U.S.A., Inc. v. 
Hammond, 726 F.2d 483, 491 n.10 (9th 
Cir. 1984) (“Particularly where two 
Federal statutes have overlapping areas 
of regulation, *** it is permissible and 
helpful to examine the history and 
context under which they were 
enacted.”}). This is especially the case 
given Congress’ failure to consider the 
implications of section 409 for the 
regulation of pesticides. (See De Avilia 
v. Civiletti, 643 F.2d 471 (7th Cir. 1981), 
cert denied, 454 U.S. 860 (1981) (“Where 
the problem of interpretation concerns a 


situation apparently not foreseen by the 
legislators, it is appropriate to consult 
those areas covering the same subject 
where the expression of legislative 
intent is clear, and to extrapolate 
therefrom.”)}. 

As enacted in 1947, FIFRA barred the 
registration of a pesticide if use of that 
pesticide would be “injurious to living 
man.” Pub. L. No. 80-104, 61 Stat. 163 
sec. 2(u) (1947). That standard was 
interpreted by the courts as requiring a 
consideration of the risks and benefits 
of pesticides. Continental Chemiste 
Corp. v. Ruckelshaus, 461 F.2d 331, 336 
(7th Cir. 1972); Stearns Electric Paste 
Co. v. EPA, 461 F.2d 293, 30708 (7th Cir. 
1972); Environmental Defense Fund, Inc. 
v. Ruckelshaus, 439 F.2d 584, 594 (D.C. 
Cir. 1971). In the 1972 amendments to 
FIFRA, Congress explicitly adopted a 
risk/benefit balancing approval to the 
registration and cancellation of 
pesticides. Pub. L. No. 92-516, 86 Stat. 
973 sec. 3(c){5) and sec. 6(b) (1972). Both 
registration and cancellation decisions 
were to be made, according to the 1972 
amendments in light of whether the 
pesticide caused “unreasonable adverse 
effects on the environment.” (7 U.S.C. 
136a(c)(5)(C) and (D); 7 U.S.C. 136d(b)). 
In turn, the term “unreasonable adverse 
effects on the environment” was defined 
by the statute as meaning: 

any unreasonable risk to man or the 
environment, taking into account the 
economic, social, and environmental costs 
and benefits of the use of any pesticide. 


(7 U.S.C. 136(bb)). To further ensure that 
the benefits of pesticides were taken 
into account in cancellation decisions, 
the cancellation provision was amended 
in 1975 to require EPA to consider the 
following factors in determining whether 
to issue a cancellation notice: 

the impact of the action proposed in such 
notice on production and prices of 
agricultural commodities, retail food prices, 
and otherwise on the agricultural economy. 


(7 U.S.C. 136d{b)}. 

FIFRA does not contain an anti- 
cancer clause. In fact, the legislative 
history of FIFRA shows that, despite 
allegations concerning carcinogenic 
pesticides, Congress has either left 
unaltered the risk/benefit standard of 
FIFRA or reaffirmed and made more 
explicit that decisions regarding 
pesticides must take into account the 
benefits of pesticide usage. The hearings 
which preceded the 1964 amendments to 
FIFRA were prompted, in no small part, 
by the release of Rachel Carson's 
controversial book Silent Spring which 
chronicles the “disasters” that might 
befall the country from the widespread 
use of pesticides. (R. Carson, Silent 
Spring 3 (1962)). Although, as the book's 
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title implies, the book's main focus was 
on the threat to wildlife, the dangers 
posed by pesticides to humans received 
prominent attention. The chapter 
entitled “One in Every Four” describes 
the cancer risk posed by various 
pesticides, including DDT. Two 
scientists relied on by Congressman 
Delaney, Dr. W.C. Hueper and Dr. 
Francis Ray, are cited extensively. Silent 
Spring at 221-22. Silent Spring received 
significant attention in the hearings, 
Registration of Economic Poisons: 
Hearings on H.R. 6828, 6913, and 7336 
Before the Subcomm. on Departmental 
Oversight and Consumer Relations of 
the House Comm. on Agriculture, 88th 
Cong., ist sess. 7, 10 (1963) (statements 
of Sen. Ribicoff; Rep. Rosenthal) 
[hereinafter cited as 1963 House 
Hearings], and was mentioned in the 
floor debate, 110 Congressional Record . 
2949, 7189 (1964). (See also Remarks of 
the President at the Signing of S. 1605 - 
Pesticides Bill (May 12, 1964)). Yet, the 
1964 amendments to FIFRA did not 
address the standard for registration but 
merely revoked the concept of “protest 
registrations.” (See H. Rept. 1125, 88th 
Cong., 2d sess. 1 (1964).) Moreover, the 
legislative history reaffirms the view 
prevalent at the time of the passage of 
the Pesticide Residues Amendment that 
use of pesticides is vital to the 
production of food. See, e.g., 109 
Congressional Record 20,081 (1963) 
(statement of Sen. Javits); Labeling and 
Registration of Economic Poisons: 
Hearings on S. 1605 Before the 
Subcomm. on Agricultural Research and 
General Legislation of the Senate 
Committee on Agriculture and Forestry, 
88th Cong., 1st sess. 13 (1963) (statement 
of Sen. Pearson) (“the health and 
comfort of our people have also 
benefited almost beyond belief * * * by 
the use of these chemicals”), 32 
(statement of Sen. Jordan) [hereinafter 
cited as 1963 Senate Hearings]; 1963 
House Hearings at 19 (statement of Rep. 
Rosenthal), 33 (statement of Rep. 
Dingell), 43 (statement of Rep. Sullivan). 
Even those who raised the cancer issue 
did not request an anti-cancer clause. 
Congressman Dingell, one of the 
defenders of the Delaney clause in the 
food and color additives hearings, was 
not so bold as to suggest a Delaney 
clause for pesticides: 


Dr. Hueper, of the National Cancer 
Institute, found that in large numbers of 
instances [pesticide] substances are highly 
carcinogenic or cancer i 

We do not advocate that they not be used. 
We simply advocate that they be used, under 
circumstances which will guarantee to the 
maximum degree possible, consistent with 
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the use of the substance — that they be 
safely, wisely, and intelligently used. 


1963 Senate Hearings at 39-40. 

In the wake of Silent Spring, extensive 
hearings were held in the Senate on the 
broader topic of the hazards posed by 
pesticides. Interagency ination on 
Environmental Hazards (Pesticides): 
Hearings Before the Subcomm. on 
Reorganization and International 
Organizations of the Senate Committee 
on Government Operations, 88th Cong., 
1st sess., pt. 1, 3, 4 (1964) (statement of 
Sen. Ribicoff; memorandum from 
Senator Humphrey)). Although the 
subcommittee heard mixed testimony on 
the question of whether pesticides were 
carcinogenic, Id. at pt. 2, 496 (statement 
of Dr. Malcolm Hargraves (Mayo Clinic}, 
559 (statement of Dr. Charles H. Hine, 
School of Medicine, University of 
California), there was evidence 
presented that a great many pesticides 
were carcinogens. Dr. W.C. Hueper of 
the National Cancer Institute returned to 
testify once more and presented an 
extensive list of carcinogenic pesticides: 

Arsenicals, selenium compounds, carbon 
tetrachloride, DDT, Aramite, Dieldrin, 
aminotriazole, isopropyl phenyl carbamate, 
urethane, 8-hydroxyquinoline, thiourea, 
thiouracil and derivatives, thioacetamide, 
acetamide, beta-propiolactone, penicillin G 
sodium, actinomycins, A, S, and L and 
diphenyl, when contaminated with polycyclic 
aromatic hydrocarbons and Antu or alpha 
naphthyl-alpha-thiourea, which is a 
derivative of the carcinogenic aromatic 
amine, alpha-naphthylamine and used as a 
rodenticide — rat poison. 

Id. at 687. Nonetheless, the only 
amendments to FIFRA or the FFDCA 
that resulted directly or indirectly from 
these hearings were the 1964 FIFRA 
amendments addressing protest 
registration. 

When Congress “completely rewrote” 
FIFRA to create a “comprehensive 
regulatory statuie,” (H. Rept. 511, 92d 
Cong., ist sess. 1 (1971)), Congress 
explicitly sought “to articulate the 
concept that the benefits of using 
pesticides should be balanced against 
the risk of using them.” Id. at 14. 
Relative to the risks and benefits of 
pesticides, Congress made these 
findings: 


that pesticides are valuable to our Nation’s 
agricultural production and to the protection 


rodents, weeds, and other forms of life which 
may be pests; but it is essential to the public 
health and welfare that they be regulated 
closely to prevent adverse effects on life and 
the environment, including pollution of 
interstate and navigable waters; that 
pesticides are used throughout the Nation 
and the major portion thereof moves in 
interstate or foreign commerce; that it is 
essential in the public interest to protect the 


public health and welfare from adverse 
effects of pesticide residues on food which is 
consumed through the Nation and which 
moves in interstate or foreign commerce; 


Id. Congress heard extensive testimony 
regarding the benefits of pesticides. 
(See, e.g., Federal Environmental 
Pesticide Control Act of 1971: Hearings 
on H.R. 26, 1077, 1722, 4152, 4596, 5182, 
6575, and 6761 Before the House Comm. 
on Agriculture, 92d Cong., 1st sess. 54, 
148 (1971) (statements of J. Phil 
Campbell, Under Secretary, Department 
of Agriculture, and D. Lyle Goleman, 
Chairman of Entomology, Ohio State 
University) [hereinafter cited as House 
FEPCA Hearings}) In fact, consideration 
of benefits in decisions on registration 
and cancellation was supported by 
several environmental/public interest 
groups. (See, e.g., Federal Environmental 
Pesticide Control Act of 1971: Hearings 
on H.R. 10729 Before the Subcomm. on 
the Environment of the Senate Comm. 
on Commerce, 92d Cong., 2d sess. 122, 
128 (1972) (statements of Anita Johnson, 
Ralph Nader's Health Research Group, 
Cynthia Wilson, National Audubon 
Society); see also id. at 114 (statement of 
William Butler, Environmental Defense 
Fund) (urging clarification of risk/ 
benefit standard)). 

Congress also heard extensive 
testimony regarding cancer risks from 
pesticides. Russell Train, the chairman 
of the President's Council on 
Environmental Quality, testified before 
both Senate and House Committees that 
13 pesticides had been found “capable 
of causing cancer in laboratory 
animals.” House FEPCA Hearings at 
708; Federal Environmental Pesticide 
Control Act: Hearings on S. 232, 272, 660, 
and 745 Before the Subcomm. on 
Agricultural Research and General 
Legislation of the Senate Comm. on 
Agriculture and Forestry, 92d Cong., 1st 
sess. 161 (1971) [hereinafter cited as 
Senate Subcomm. FEPCA Hearings]. A 
FDA representative explained that 
chronic exposures to some pesticides, 
including DDT, could contribute to 
human cancer. House FEPCA Hearings, 
94, 111 (statement of Dr. Albert C. 
Kolbye, FDA). Finally, Dr. Umberto 
Saffiotti from the National Cancer 
Institute presented and summarized two 
reports on the hazards posed by 
pesticides in the Senate hearings. Both 
of these reports recommended use of 
zero tolerances for carcinogenic 
pesticides except in extraordinary 
circumstances. Senate Subcomm. 
FEPCA Hearings, 679, 698. One report 
quoted with approval Secretary 
Flemming’s statement in the color 
additive hearings that an anti-cancer 
clause was necessary because no safe 


dose for carcinogens could be 
determined. Id. at 681-82. 

In 1975, Congress revisited the risk/ 
benefit standard in FIFRA in response to 
the manner in which EPA, which had in 
1970 assumed administration of FIFRA 
from USDA, had implemented the Act. 
In hearings held in the House, EPA was 
subjected to sharp criticism from both 
members and witnesses. (H. Rept. 497, 
94th Cong., 1st sess. 6 (1975); see, e.g., 
Federal Insecticide, Fungicide, and 
Rodenticide Act Extension: Hearings 
Before the House Committee on 
Agriculture, 94th Cong., ist sess. 17-18, 
2224, 39, 118-120, 149, 248 (1975) 
(statements of Rep. Poage, Rep. Mathis, 
Rep. Symms, J. Phil Campbell, Under 
Secretary, Department of Agriculture, 
John M. Stackhouse, Director, Ohio 
State Department of Agriculture, Robert 
W. Holloway, Superintendent, 
Agriculture Industry Regulations, Illinois 
Department of Agriculture) [hereinafter 
cited as 1975 House FIFRA Hearings]; 
Extension of Federal Insecticide, 
Fungicide, and Rodenticide Act: 
Hearings on H.R. 8841 Before the 
Subcomm. on Agricultural Research and 
General Legislation of the Senate 
Committee on Agriculture and Forestry, 
94th Cong., 1st sess. 94 (1975) (statement 
of Russell Train, Administrator, EPA) 
(acknowledging “intense debate in 
Congress over our administration of the 
Act”)). One recurrent comment was that 
EPA in its decisions had not given 
sufficient consideration to the impact of 
its actions on the agricultural economy. 
(H. Rept. 497, 94th Cong., 1st sess. 6 
(1975)). More specifically, the 
Congressman and witnesses questioned 
whether economic effects were 
adequately considered in the 
cancellation or suspension actions 
against DDT, aldrin, dieldrin, 
heptachlor, and chlordane. 1975 House 
FIFRA Hearings at 39 (statement of Rep. 
Symms), 42 (statement of Rep. Moore), 
118-120 (statement of J. Phil Campbell, 
Under Secretary, Department of 
Agriculture), 239-41 (statement of Ralph 
Sherman, Entomologist), 281-82 
(statement of William Hazeltine). These 
actions were based, in large part, on 
positive cancer studies in animals. Thus, 
one step taken by Congress was to add 
the specific language in the cancellation 
provision alluded to earlier which 
explicitly required weighing agricultural 
factors in cancellation decisions. (H. 
Rept. 497, 94th Cong., ist sess. 1 (1975)). 

This did not satisfy EPA's critics on 
the House Agriculture Committee, 
however. They proposed to give the 
USDA veto authority over all EPA 
cancellation decisions. Id. at 7. (121 
Congressional Record 31588 (October 3, 
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1975) (statement of Rep. Wampler)). This 
proposal was rejected by the committee 
in favor of requiring EPA to “consult” 
with USDA prior to initiating a 
cancellation proceeding. Id. The fight 
had just began, however. Twice 
Congressmen proposed amendments on 
the House floor which would have 
changed the requirement for USDA 
consultation to USDA concurrence. (121 
Congressional Record 31598 (October 3, 
1975); 121 Congressional Record 32515 
(October 9, 1975)). On one occasion, 
they nearly succeeded, failing to gain a 
majority by only eight votes. (121 
Congressional Record at 31603). The 
amendments’ supporters contended that 
it would “try to bring some balance for 
the benefit of the American public, 
between the production of food and the 
protection of the environment.” Id. at 
31599 (statement of Rep. Kelly). They 
derided the “lunacy that we have seen 
coming out the Environmental Protection 
Agency for the past two years,” Id. at 
31591 (statement of Rep. Symms), citing 
specifically EPA actions to “outlaw *** 
Aldrin, dieldrin, and DDT, which have 
done more to protect human health than 
any other pesticides.” Id. at 31598 
(statement of Rep. Symms). In response, 
the bill's proponents noted that EPA had 
promised to be more responsive to 
agricultural concerns, Id. at 31603 
(statement of Rep. Ottinger), that an 
interagency veto would produce 
stalemate, Id. at 32516 (statement of 
Rep. Foley), that USDA had said it did 
not want such authority, Id. at 31599 
(statement of Rep. Foley), Id. at 32516, 
and that USDA had mishandled FIFRA 
when it had administered the law, Id. at 
31600 (statement of Rep. Peyser); 31601 
(statement of Rep. Burton); 32517 
(statement of Rep. Ottinger). One 
Congressman rose to defend EPA’s 
decisions as “balanced.” Id. at 32517 
(statement of Rep. Moorhead). 

The legislative history of the 1978 
amendments reveals continued 
congressional concern over EPA’s risk/ 
benefit balancing. The House Committee 
Report noted that 1978 amendments 
were “designed to reinforce the thrust of 
[the 1975 amendments] that EPA 
recognize and take cognizance of the 
effect of its regulatory decisions on the 
agricultural community.” (H. Rept. 663, 
95th Cong., 2d sess. 51 (1977) reprinted 
in 1978 U.S. Cong. Code Admin. News 
1988, 2024). The House Report also 
reflected dissatisfaction with EPA 
cancer determinations: 


The committee believes there is an evident 
need to establish a uniform procedure by 
which cancer risks to humans who may be 
exposed to low levels of chemicals, including 
pesticides, for long periods of time may be 


estimated based on toxicological data 
obtained from animal tests. 

This will provide a reasonable ee agreed 
to by scientists on which to base the 
extrapolation of results in experimental 
animal systems to a determination of 
potential carcinogenesis in humans. 


Id. at 50; 1978 U.S. Cong. Code Admin. 
News at 2023. 
C. De Minimis Conclusions 


As the case.law makes clear, 
statutory provisions should be construed 
to contain a de minimis exception 


_ unless Congress has been 


extraordinarily rigid. In determining the 
extent of congressional rigidity, it is 
necessary to consider the statutory 
language and the legislative history. 
Further, a de minimis exception should 
not be permitted if it is inconsistent with 
the legislative design. 

1. Congressional rigidity — a. 
Statutory language. The precise 
language of the food additives Delaney 
clause suggests congressional rigidity. 
The Public Citizen court found the 
language of the color additives Delaney 
clause and the placement of the clause 
relative to the general safety clause 
indicated Congress intended a strict 
application of the Delaney clause. There 
are no significant differences in the 
wording of the food additives and color 
additives Delaney clauses. Further, 
although the contrast between the 
general safety clause and the Delaney 
clause is not as sharp in section 409 as . 
in the color additives provision, the 
immediate setting of the food additives 
Delaney clause does not suggest a grant 
of administrative discretion. 

Unlike the color additives Delaney 
clause, however, the food additives 
Delaney clause addresses, in part, a 
food contaminant, pesticides, which is 
already the subject of regulation under 
another provision of the statute. Thus, in 
evaluating the rigidity of Congress it is 
appropriate to look beyond section 409 
itself. 

Section 408 of the FFDCA prescribes 
the establishment of tolerances for 
pesticide residues in foods under a 
“public health” standard which requires 
a weighing of the risks from the 
pesticide and “the necessity for the 
production of an adequate, wholesome, 
and economical food supply.” (21 U.S.C. 
346a(b)). This explicit adoption of a 
broad risk/benefit balancing approach 
in the context of the specific food 
contaminant pesticides is in conflict 
with the manner in which Congress 
addressed the regulation of food 
contaminants generally. 

This inconsistency raises questions 
concerning Congress’ understanding of 
the interrelationship between section 
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408 and the Food Additives Amendment. 
In fact, when examined closely, it 
strongly suggests that Congress was not 
extraordinarily rigid in regard to the 
application of the Delaney clause to 
pesticides. There are three possible 
congressional understandings of the 
Delaney clause in relation to the 
regulation of pesticides: 

(1) Congress thought that the Delaney 
clause meant the same thing as the Food 
Additives Amendment's general safety 
clause and thus was roughly equivalent 
to section 408’s requirement that EPA 
“protect the public health.” 

(2) Congress understood that the 
Delaney clause was a stricter standard 
than was contained in the general safety 
clause or section 408 but did not realize 
that enacting a stricter standard in the 
Food Additives Amendment had an 
effect on the regulation of pesticides. 

(3) Congress understood that the 
Delaney clause was a stricter standard 
than was contained in the general safety 
clause or section 408 and did realize that 
enacting a stricter standard in the Food 
Additives Amendment would cause 
pesticides to be regulated under two 
inconsistent standards. 


Both of the first two understandings of 
the Delaney clause do not support a 
finding of extraordinary rigidity. As to 
the first, if the Delaney clause is equated 
with the general safety clause, it must 
incorporate the safety clause’s focus on 
“reasonable certainty” of safety. Once a 
standard adopts the concept of 
reasonableness it is by definition not 
extraordinarily rigid. As to the second, if 
Congress did not even realize that the 
Delaney clause governed certain 
pesticides it is difficult to conclude 
Congress was extraordinarily rigid as to 
the application of the clause to such 
pesticides. 

Only the third understanding 
(Congress realized it was establishing 
differing standards for pesticides) is 
consistent with a finding of 
extraordinary rigidity. Yet, this third 
interpretation requires acceptance of the 
conclusion that Congress knowingly 
enacted a paradox into the law 
regarding the regulation of pesticides. 
Such a conclusion would be difficult to 
countenance under any circumstances, 
(see Morton v. Mancari, 417 U.S. 535, 
548 (1974)), but it is completely 
untenable given that the legislative 
history of the Food Additives 
Amendment shows no conscious 
congressional intent to write 
inconsistent standards for the regulation 
of pesticides. Accordingly, the language 
of the FFDCA, itself, suggests that 
Congress was not extraordinarily rigid. 





Federal Register / Vol. 56, No. 37 / Monday, February 25, 1991 / Notices 


In comments on EPA's Delaney clause 
policy statement, the NRDC has 
contended that the Delaney paradox is a 
myth and that the standards under 
sections 408 and 409 are perfectly 
consistent. To support this argument 
NRDC cites Environmental Defense 
Fund v. HEW, 428 F.2d 1083 (D.C. Cir. 
1970). NRDC explains: 

There, the United States Court of 
recognized that the threshold : for 
a section 408 tolerance was esta 
‘safe’ level of a pesticide in food. And, said 
the Court, for a known carcinogen ‘it would 
obviously be impossible to meet the 
congressionally imposed burden of 
establishing the safety of a residue of such a 
pesticide.’ 428 F.2d at 1092. 

NRDC, however, makes too much of 
this case. First, that section 408 is 
predicated on a “safety” standard 
certainly does not make the standards in 
sections 408 and 409 equivalent. After 
all, the uniqueness of the Delaney clause 
comes from its sharp contrast to the 
general “safety” standard in section 409. 
(See Public Citizen, 831 F.2d at 1112). 
Moreover, EPA does not read the 
Environmental Defense Fund v. HEW 
court's description of section 408 as 
containing a safety standard to mean 
that the statutorily-mandated 
consideration of benefits is not part of 
the safety determination. Second, the 
court most certainly did not hold that a 
carcinogenic pesticide could not pass a 
safety standard. NRDC badly misquotes 
the court on this point. What the court 
did state was that under Secretary 
Flemming’s understanding of cancer as 
presented in the color additives 
hearings, (see pages supra), one could 
not find a carcinogen to be safe. In full, 
the court stated: 

At that time [late 1950's], Secretary 
Flemming indicated that there was no 
scientific basis for determining a ‘safe’ 
poe a level for - chemical eens to 

luce cancer in experimen’ 
ludacanal conditions, it would obviously be 
impossible to meet the congressionally 

burden of establishing the safety of 

a residue of such a pesticide. 
428 F.2d at 1092 (emphasis added) 
(footnote omitted). Of course, conditions 
have now changed, and EPA believes 
there is a scientific basis for determining 
residue levels which pose such low risks 
as to be “safe.” Thus, there is no support 
for NRDC’s argument that the legal 
standards under sections 408 and 409 
are equivalent. 
b. Legislative history — i. Food 
Additives Amendment legislative 
history. The legislative history of the 
food additives Delaney clause is a 
complex web. Unlike the Color 
Additives Amendment where the debate 
over an anti-cancer clause was clearly 


framed and explicit choices were made, 
the food additives Delaney clause 
remained at the periphery of the 
legislative process leading to the 
enactment of the Food Additives 
Amendment. The difficulty of divining 
congressional intent on the food 
additives Delaney clause makes it all 
too easy to seize on isolated fragments 
as conclusive evidence of a particular 
intent. For example, Congressman _ 
Delaney’s statements on the floor 
regarding the pesticide Aramite and the 
anti-cancer clause could be cited as 
demonstrating congressional rigidity 
toward carcinogens whether they are 
pesticides or other food additives. On 
the other hand, the Senate Report 
statement that the safety standard 
means the same with or without the 
Delaney clause, could be relied on as 
definitive support of the opposite view. 
The better approach, however, is to 
weigh each such fragment in reaching a 
conclusion. 

In considering the entire legislative 
history, EPA believes that the following 
factors need to be evaluated in 
— the extent of congressional 


a) The general safety standard of 
which the Delaney clause is a 
component was based on the concept of 
“reasonable certainty” of safety, not 
absolute safety. This understanding is 
reflected throughout the hearings, the 
reports, and the legislative debate. It 
was even repeated on the House floor 
after the Delaney clause was added to 
the bill. 

(2) With one minor exception, there 
was general agreement among the 
scientists who appeared at the hearings 
that there was no discernible safe dose 
for a carcinogen and that any substance 
found to be a carcinogen by appropriate 
tests — be excluded from the food 
supply 

(3) FDA testified that carcinogenic 
food additives would not be found safe 
under the general safety standard. 

(4) Congressman Delaney, the drafter 
of the anti-cancer clause, testified that 
an anti-cancer clause was necessary to 
cabin FDA’s discretion given its action 
involving a carcinogenic pesticide. 

(5) The House subcommittee heard no 
testimony that there were large numbers 
of carcinogenic food additives or 
pesticides. One or two pesticides were 
mentioned as carcinogenic. The major 
concern raised at the hearings was that 
there were a large number of 

food additives which were 
in use despite the lack of adequate 
testing. 
(6) At no point did Congress consider 
the Food Additives Amendment as a 
means for regulating pesticides. 
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Although the legislative history reveals 
an awareness on the part of those 
familiar with the technical provisions of 
the bill that in certain instances (level of 
residue in processed food greater than 
raw food tolerance) section 409 and not 
section 408 would govern pesticide 
residues, the unswerving focus of the 
legislators was on food additives other 
than pesticides. The changes made at 
the request of NACA to the definition of 
food additive evidence a desire not to 
reopen the issue of pesticide residues on 
food. 

(7) Testimony indicated that the 
Delaney clause would not have large 
economic impacts on the food 
processing industry. 

(8) Legislative debate in the House 
includes inconsistent statements by two 
important supporters of the Food 
Additives Amendment: Congressman 
Harris, the sponsor of the HEW bill, 
announcing that an anti-cancer clause 
had been acquiesced in by HEW 
because it would be meaningless and 
Congressman Delaney repeating the 
necessity for an anti-cancer clause 
based on FDA's Aramite decision. 

(9) The one comment indicating that 
the Delaney clause might be overly rigid 
was Miller's statement on 
the House floor that the Delaney clause 
would be “impossible to enforce.” 
Exactly what Congressman Miller’s 
objection to the clause was, however, is 
difficult to fathom from the record. 
Congressman Dingell appeared to think 
that the objection went to the ability of 
science to identify carcinogens. 

(10) The Senate Report stated that the 
Delaney clause had no independent 
meaning. 

This record indicates that Congress 
wanted to ban carcinogenic food 
additives and that intent crystallized in, 
or at least made acceptable, the Delaney 
clause. It would be surprising, however, 
given the explicit statutory language, if 
such a general intent was not apparent 
from the legislative history. What is 
difficult to find is much evidence of 
extraordinary congressional rigidity. 
Extraordinary rigidity would be 
demonstrated by showing that Congress 
persisted in its support for the Delaney 
clause despite vigorous and highly 
specific opposition to the clause. That is 
exactly what occurred in the legislative 
debate over the color additives Delaney 
clause. It did not occur in this case. 

It cannot be credibly argued that 
Congress heard a vigorous debate over 
whether there was a safe dose for 
carcinogens. Only one witness 
contended there was a safe dose for 
carcinogens, and his assertion on this 
point drew the attention of neither the 
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committee members nor other 
witnesses. On the other hand, there was 
remarkable agreement among the other 
science witnesses and FDA regarding 
the lack of the ability of science to 
determine a safe dose for carcinogens. 
Nor was Congress presented with any 
allegations that the Delaney clause 
would drastically affect the food 
processing industry or the availability of 
food. The little testimony there was on 
these topics would have led Congress to 
believe it was enacting the status quo. 

The absence of considered opposition 
becomes even more dramatic when the 
focus is narrowed to pesticides. 
Congress heard orally from only one 
party representing pesticides interests, 
NACA, and the sole purpose of NACA’s 
appearance was to urge clarification of 
the exclusion of pesticides from the 
Food Additives Amendment. Congress 
followed NACA’'s suggestion. When 
pesticides were mentioned it was 
usually in the context of clarifying that 
pesticides were not involved in the food 
additives legislation. 

Viewed in this light, even 
Congressman Delaney's remarks may 
not qualify as extraordinarily rigid. 
Congressman Delaney was most 
categorical concerning his anti-cancer 
clause: 

The part that chemical additives play in the 
cancer picture may not yet be completely 
understood, but enough is known to put us on 
our guard. The safety of the public health 
demands that chemical additives should be 
specifically pretested for carcinogenicity, and 
this should be spelled out in the law. The 
precedent established by the Aramite 
decision has opened the door, even if only a 
little, to the use of carcinogens in our foods. 
That door should be slammed shut and 
locked. That is the purpose of my 
anticarcinogen provision. 

Food Additives Hearings, XIV 
Legislative History at 660. While 
uncompromising in his language, 
Congressman Delaney cannot be 
described as having maintained his 
position despite concerted opposition 
and in the face well-reasoned arguments 
against inclusion of an anti-cancer 
clause. He was critical of FDA’s 
Aramite decision but even he 
acknowledged that FDA had backed 
down. Food Additives Debate, XIV 
Legislative History at 874. Further, 
despite Congressman Delaney’s protests 
to the contrary, Food Additives 
Hearings, XIV Legislative History at 660, 
no scientist, testifying at the hearings, 
directly criticized the Delaney clause 
and no industry spokesman claimed it 
would penalize industry or endanger the 
food supply. 

In the final analysis, however, it must 
be stressed that Congressman Delaney’s 


view of the anti-cancer clause was only 
one part of the complex amalgam of 
views which is the legislative intent of 
the Food Additives Amendment. 
Congressman Delaney only obtained the 
inclusion of the anti-cancer clause 
following HEW acquiescence. The 
reasons for HEW's reversal on an anti- 
cancer clause are unclear. What remains 
clear, however, is that HEW and its 
congressional backers were a major, if 
not dominant force, in the enactment of 
this legislation and their views on the 
Delaney clause evidenced a decided 
lack of rigidity. 

EPA concludes that the legislative 
history does not show that Congress 
took the extraordinarily rigid position 
that carcinogenic pesticide residues 
should be banned no matter how trivial 
the risk. Central to this determination is 
the absence of a congressional 
consideration and rejection of 
alternatives to the Delaney clause, the 
complete absence of contemplation by 
Congress of the effect the anti-cancer 
clause would have on pesticides, and 
the decided ambivalence of certain of 
the major sponsors of the bill toward the 
Delaney clause. In other words, 
Congress did not hear scientific criticism 
of the Delaney clause, it did not realize 
that it was issuing a major law for the 
regulation of pesticides (moreover, a law 
which introduced paradoxical and 
irrational differences into the regulation 
of pesticides), and it did not speak with 
one voice when it approved the Delaney 
clause. These factors overwhelm 
whatever weight should be accorded the 
pronouncements by the Delaney 
amendment'’s drafter. 

ii. Subsequent legislation. Given the 
ambiguity in the legislative history of 
the Food Additives Amendment 
concerning congressional rigidity 
regarding the Delaney clause, it is 
logical to inquire whether the color 
additives legislative history provides a 
guide to resolving that ambiguity. 
Certainly, following the D.C. Circuit's 
holding in Public Citizen, it would 
appear that the color additives 
legislative history is important evidence 
of congressional rigidity on other anti- 
cancer clauses. For the reasons below, 
however, EPA believes that the 
substance of the color additives 
legislative history is largely irrelevant to 
the present question. 

Subsequent legislative history might 
be helpful where it clarifies a legislative 
debate that occurred on a prior bill. The 
legislative history of the Color Additives 
Amendments, however, does not clarify 
the legislative debate on the Food 
Additives Amendment so much as it 
illustrates the absence of debate in 1958 
on the critical issues involving the 
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Delaney clause. The debate over the 
Delaney clause in the Food Additives 
Amendment consisted for the most part 
of Congressman Delaney asserting the 
clause was necessary and HEW and its 
congressional supporters claiming that 
the clause added nothing to the law. In 
contrast, color additives debate 
involved a detailed statement in support 
of the clause by HEW, a scientific 
critique of the clause, an industry 
assault upon the clause, and a HEW 
rebuttal on the criticisms of the clause. 
Thus, the subsequent legislative debate 
serves to confirm that Congress was not 
extraordinarily rigid in its passage of the 
food additives’ Delaney clause. 

Second, the substance of the color 
additives legislative history is largely 
irrelevant because it involves 
congressional attitudes toward the 
regulation of color additives, chemicals 
which rank low on virtually anyone's 
scale of essentiality. It is one thing to be 
rigid or extreme in the regulation of 
chemicals viewed as having little public 
benefit; it is quite another to be so rigid 
in the regulation of chemicals perceived 
to be “vital tools in the production of an 
adequate, wholesome, and economical 
food supply.” House Pesticides Report, 
XII Legislative History at 836. 

The subsequent legislative history 
which appears more relevant are the 
legislative debates in 1963 and 1964 on 
FIFRA amendments and the hazards of 
pesticides generally. Here, the subject 
was pesticides and issue of cancer was 
featured prominently in the hearings. 
Moreover, the national cancer scare 
alluded to in the color additive hearings 
4 years earlier had not abated. If nothing 
else, the publication of Silent Spring had 
kept the topic in the public eye. Yet, no 
Delaney clause was added to FIFRA or 
FFDCA section 408. Although FIFRA 
was amended, regulation of pesticide 
licensing was continued under a risk/ 
benefit standard not the risk only/zero 
risk of the Delaney clause. 

Even more recent congressional action 
confirms that Congress has decreed a 
balanced approach be taken to the 
regulation of pesticides. In 1972, when 
Congress comprehensively redrafted 
FIFRA, the risk/benefit standard was 
codified. In 1975, Congress strengthened 
the benefit side of the equation and 
added explicit USDA consultation on 
EPA cancellations after narrowly 
rejecting USDA veto authority. These 
amendments expressed Congress’ 
displeasure at, among other things, 
EPA’s actions to ban several widely- 
used pesticides which had been found to 
cause cancer in laboratory animals. 

In sum, in every instance, where 
Congress has directly considered the 





regulation of pesticides it has 
emphasized the necessity of considering 
both risks and benefits. Thus, this 
subsequent legislative history in no way 
suggests that Congress intended that the 
Food Additives Amendment's Delaney 
clause be applied with extraordinary 
rigidity. 

2. Legislative design — a. Section 409 
of the FFDCA. The Alabama Power and 
Public Citizen courts emphasized that a 
de minimis exception does not frustrate, 
but rather implements the legislative 
design. In Public Citizen, the court 
reasoned that a strict interpretation of 
the color additives Delaney clause was 
consistent with the legislative design in 
light of congressional alarm concerning 
cancer and the perception that color 
additives lacked any great value. 831 
F.2d at 1117. 

It is more difficult to understand how 
a strict application of the food additives 
Delaney clause is consistent with the 
legislative design of section 409 of the 
FFDCA. While the legislative history of 
the Food Additives Amendment raises 
the cancer issue, cancer did not 
dominate the debate in the manner it did 
during the legislative debate on the 
Color Additives Amendments. The 
major topics in the House hearings on 
the Food Additives Amendment 
concerned the scope of judicial review 
and whether functional value should be 
a criterion for a food additive regulation. 
The hearings on the color additives, on 
the other hand, rarely strayed from the 
topic of cancer. 

Second, even the Delaney Committee 
Report recognized that many food 
additives had public health value. XII 
Legislative History at 501. In fact, the 
Public Citizen court concluded that 
Congress thought color additives 
valueless by citing a comparison 
between color additives and food 
additives: 


Some food additives serve a useful purpose 
* * * However, color additives, provide no 
nutrient value. 


831 F.2d at 1117 (quoting Congressman 
Delaney). More importantly, Congress 
has traditionally regarded pesticides, 
the food contaminant at issue here, in a 
class distinct from other food additives. 
As was noted at the food additives 
hearings, only pesticides had met 
section 406’s necessity standard. 

In EPA’s initial response to this 
petition, EPA made several findings 
relating to the value of pesticides to a 
safe and abundant food supply. 
Specifically, EPA determined that a 
strict application of the Delaney clause 
may: 
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(1) Create increased health risks due 
to increased production of natural toxins 
in plants. 

(2) Lead to increased health risks due 
to use of pesticides which pose 
relatively higher non-cancer risk. 

(3) Substantially increase the price 
and decrease the availability of certain 
foods, especially fruits and vegetables. 


Petitioners waived their right to 
challenge these factual determinations 
in an administrative hearing. 

Several of the pesticides involved in 
this petition illustrate the impact a strict 
application of the Delaney clause may 
have. Trifluralin, mancozeb, and 
benomy] are widely-used pesticides in 
the United States. Trifluralin is a 
herbicide registered for use on over 25 
food crops including most grain crops. 
Mancozeb is a fungicide registered for 
use on 28 food crops with the major 
ones being apples, grapes, potatoes, 
sweet corn, tomatoes, and onions. 
Benomyl, like mancozeb, is a fungicide 
and is registered on many of the same 
food crops as mancozeb as well as over 
30 additional food crops. 

In a 1982 review of the benomyl 
registration, EPA made the following 
determination regarding the benefits of 
benomy]: 


[B]enomy] is one of the more important 
fungicides for use on fruit crops. The 
Agency's brief review of benomy!'s benefits 
for selected crops indicates that economic 
impacts from the unavailability of benomyl 
on all crops would range from more than $26 
million to more than $52 million in a typical 
year for treatment cost alone. Additional 
impacts for lost production and higher 
consumer prices would also be expected; 
however, the Agency is not able to estimate 
the magnitude of these additional losses. 


(47 FR 46747, 46749, October 20, 1982). 
EPA found that benomyl was more 
efficient against a larger group of 
pathogens than any of the available 
fungicides. Benomy] was credited with 
significantly reducing losses due to scab 
and powdery mildew on grapes. 

In its Special Review process, EPA 
recently undertook a benefit assessment 
of the ethylene bisdithocarbamates, a 
family of four pesticides of which 
mancozeb is a member. EPA concluded 
that the estimated annual benefit from 
all dietary uses is $46 million to $75 
million in producer (grower) impact and 
$90 million to $305 million in efficiency 
(consumer) impact. EPA did not judge 
the benefits of the use of EBDCs on 
grapes to be high because of the 
existence of effective alternative 
pesticides, captan and benomyl. Captan 
and benomyl, however, like mancozeb, 
are classified as carcinogens. Benefits 
on small grains were estimated as 
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ranging between $2 million and $12 
million. 

Given the enacting Congress’ view on 
the value of pesticides and EPA's 
reaffirmation of that value, it would not 
be consistent with the legislative goal 
intended to be advanced by section 409 
of protecting the public health to apply 
the Delaney clause to pesticides without 
a de minimis exception. 

b. Pesticides regulation generally. In 
examining whether a de minimis 
exception is consistent with the 
legislative design of the FFDCA, the 
larger statutory framework involving the 
regulation of pesticides must be 
considered. As has been noted, the 
various legal provisions addressing 
pesticides give conflicting signals to 
EPA. The principles of statutory 
construction favor an interpretation 
which reconciles, to the greatest extent 
possible, each of these provisions. (See 
Watt v. Alaska, 451 U.S. 259, 267 (1981)). 
It is well established that in 
circumstances involving “two acts that 
affect one particular subject matter or 
area, the court must attempt to reconcile 
the acts, if possible, so as to produce a 
symmetrical whole.” Columbia Gas 
Development Corp. v. FERC, 651 F.2d 
1146 (5th Cir. 1981). Moreover, the 
Supreme Court has made clear that: 


The courts are not at liberty to pick and 
choose among congressional enactments, and 
when two statutes are capable of co- 
existence, it is the duty of the courts, absent a 
clearly expressed congressional intention to 
the contrary, to regard each as effective. 


Morton v. Mancari, 417 U.S. 535, 551 
(1974). Where complete reconciliation 
among conflicting provisions cannot be 
achieved “it is the task of an agency 
with the requisite authority to pursue a 
middle course that vitiates neither 
provision but implements to the fullest 
extent possible the directives of each * * 
* .” Citizens to Save Spencer County v. 
EPA, 600 F.2d 844, 871 (D.C. Cir. 1979). 
By this approach “congressional intent 
can be given its fullest expression.” 
Chevron U.S.A., Inc. v. Hammond, 726 
F.2d 483, 490 n.8 (9th Cir. 1984), cert. 
denied, 471 U.S. 1140 (1985) quoting Get 
Oil Out Inc. v. Exxon Corp., 586 F.2d 726 
(9th Cir. 1978). 

The primary FFDCA provision 
addressing pesticides on raw food 
requires a risk/benefit approach, not the 
risk only/zero risk standard of the 
Delaney clause. Similarly, the general 
li-ensing statute for pesticides, FIFRA 
centains an explicit risk/benefit 
standard. That risk/benefit standard has 
been reaffirmed several times by 
Congress. There is no rational basis for 
subjecting pesticides used in food 
production to different standards 
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according to whether they appear on 
raw or processed food. Regulating 
Pesticides in Food 41 (1987). Nor is there 
a rational basis forlicensing pesticides 
under a different standard than for 
approving that pesticide's residue on 
food. Thus, it is the Delaney clause, 
itself, and not a de minimis exception to 
the Delaney clause, which is 
inconsistent with Congress’ overall 
design for the regulation of pesticides. 

Further, the Delaney Clause does not 
simply introduce an incongruity into the 
regulation of pesticides, it actively 
interferes with the primary framework 
for pesticide regulation as established 
by FIFRA and FFDCA section 408. As 
described in EPA's Petition Response, 
enforcement concerns have driven EPA 
to refuse FIFRA registration and section 
408 tolerances for those food uses of a 
pesticide that require a section 409 food 
additive regulation but run afoul of a 
strict reading of the Delaney Clause. 
Thus, the Delaney Clause directly 
subverts the risk/benefit balancing that 
Congress so often has stated is crucial 
to the regulation of pesticides. 

Interpreting the Delaney Clause as 
containing a de minimis exception helps 
to reduce the conflict in the FFDCA and 
between the FFDCA and FIFRA. At 
least as to pesticides which pose a 
trivial cancer risk, use of a de minimis 
exception will result in consistent 
treatment of these pesticides under 
FFDCA, section 408, and section 409. 
Thus, a de minimis exception 
harmonizes to a degree Congress’ 
overall legislative design for the 
regulation of pesticides. 

If the Delaney clause is applied 
without a de minimis exception, EPA 
would have “to impute to Congress a 
purpose to paralyze with one hand what 
it sought to promote with the other.” 
Clark v. Uebersee Financing Korp., 332 © 
U.S. 480, 489 (1947). This is an especially 
incongruous result in that Congress’ 
most well-thought out provisions on 
pesticides (FFDCA section 408, FIFRA) 
would be paralyzed by the provision 
(FFDCA section 409) which was enacted 
with little, if any, consideration of 
pesticides. In fact, if a court in deciding 
a pesticide matter were forced to choose 
between the FIFRA section 408 risk/ 
benefit balancing or the zero risk of 
section 409’s Delaney clause, the canons 
of statutory construction would dictate 
that the specific provisions on the 
subject matter of pesticides (FIFRA and 
section 408) control over the more 
general provision addressing all food 
additives (section 409). Simpson v. 
United States, 435 U.S. 6, 15 (1978); 
Lodge 1858, American Federation of 
Government Employees v. Webb, 580 


F.2d 496, 510 (D.C. Cir. 1978), cert. 
denied, 439 U.S. 927 (1978). 

3. The Delaney clause and modern 
science. An additional reason justifying 
the application of a de minimis 
exception to the Delaney clause is that 
any rigidity ascribed to the 85th 
Congress must be evaluated in terms of 
the changed scientific circumstances of 
today. Just as a court may look beyond 
the plain language of a statute when 
there has been a significant change in 
circumstances since enactment, 
Consumers Union v. Heimann, 589 F.2d 
531, 534 (D.C. Cir. 1978), a court is not 
required to subscribe to outdated 
scientific notions in construing 
congressional intent. Further, when 
viewed in terms of modern science, the 
term “induces cancer” in the Delaney 
clause becomes sufficiently indefinite to 
weigh in favor of a de minimis 
exception. 

The Delaney clause is based on the 
congressional scientific assumption that 
there is no way to determine whether or 
not a substance which causes cancer in 
animals poses a serious risk to humans. 
In 1958 the scientific community was 
very limited in its ability to make 
judgments about human cancer risks. 


Means were not available for estimating 


quantitatively the risk from exposure to 
carcinogens. Because distinctions could 
not be made between carcinogens, it 
was not unreasonable to ban all 
substances showing some evidence of 
carcinogenicity, given the state of 
science as Congress understood it. 

Things have changed markedly since 
1958 as to the scientific aspects of risk 
assessment. Advances have occurred in 
determining human cancer hazard, 
evaluating cancer potency of chemical 
substances, detecting chemical 
exposures in foods, using assumptions 
and science policies to bridge gaps 
(uncertainties) in chemical-specific 
assessments, and understanding 
biological and chemical processes 
relating to human and animal cancer 
formation. Most important to the present 
matter is knowledge concerning cancer 
potency and chemical detection 
methodologies. 

Unlike the congressional 
understanding in 1958, scientists now 
recognize that the degree of human risk 
posed by substances found to be 
carcinogens can vary immensely. As 
detailed in EPA’s Petition Response, an 
early step in evaluating the cancer risk 
posed by a substance is to determine the 
weight of the evidence concerning 
carcinogenicity (55 FR 17562-63, April 
25, 1990). Based on this weight of 
evidence determination, substances are 
placed into one of five classifications: 
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Group A - Human Carcinogen; Group B - 
Probable Human Carcinogen; Group C 
Possible Human Carcinogen; Group D - 
Not Classifiable as to Human 
Carcinogenicity; and Group E - Evidence 
of N ity for Humans. 
Using mathematical modeling, EPA 
scientists quantitatively estimate the 


weight of the qualitative evidence. 

The quantitative potency of 
carcinogens varies widely. Illustrative of 
this fact is the Carcinogenic Potency 
Database (CPDB) assembled by Gold et 
al. using a cancer potency value labeled 
the TD50. Gold, Sawyer, Magaw, 
Backman, de Veciana, Levinson, 
Hooper, Havender, Bernstein, Peto, Pike, 
and Ames, A Carcinogenic Potency 
Database of the Standardized Results of 
Animal Bioassays, 58 Envt’l Health 
Perspectives 9 (1984). That database 
shows a range of cancer potencies that 
is greater than 10 millionfold. Id. at 14. 
EPA believes that Gold et al.’s CPDB is 
generally reflective of the variation in 
quantified cancer potencies although 
EPA does not use the TD50 values as a 
measure of potency, preferring, in most 
cases, use of the Q,- value from the 
linearized multistage procedure. TD50 
values are based on a model which is 
essentially linear at moderate doses. In 
one sense, however, EPA believes the 
situation is even more complex than 
indicated by the CPDB in that the CPDB 
does not take into account qualitative 
weight-of-the-evidence factors. 

In estimating cancer risk, EPA must 
not only consider cancer potency but the 
level of human exposure to the 
carcinogen. The second scientific 
advance relevant to the de minimis 
exception is ability of science to 
measure ever lower levels of human 
exposure through enhanced analytical — 
capability to detect the presence of 
chemical residues in foods. As FDA has 
noted, since 1958 this capability has 
increased by several orders of 
magnitudes such that chemicals can 
now be detected in the parts per trillion 
range (51 FR 28361, August 7, 1986). 

Accordingly, given the ability both to 
identify low potency carcinogens and to 
detect these substances in minute 
amounts, scientists now routinely 
identify substances in foods in amounts 
which are estimated to pose 
carcinogenic risks which are so small as 
to be unworthy of serious attention. 
With this dramatic change in scientific 
circumstances, legislative history 
concerning the food additives Delaney 
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clause which reflects reliance on 
outdated scientific concepts should be 
regarded as having little, if any, 
probative value. The more general 
legislative intent which survives once 
the outdated science is discarded is 
Congress’ desire to allow use of food 
additives under a “reasonable certainty” 
of safety standard. This standard would 
clearly permit approval of substances 
posing de minimis cancer risks. 
Additionally, the very term “induces 
cancer” is rendered ambiguous by the 
changes in scientific circumstances. 
Thus, even the language of the Delaney 
clause itself is equivocal regarding 
congressional rigidity. 

4. Conclusion. Of all of the factors 
considered, only the language of section 
409 lends any support to a strict 
application of the Delaney clause. On 
the other hand, a de minimis exception 
is consistent with, even mandated by, 
the other provisions of the FFDCA, the 
legislative history of section 409, other 
statutory provisions regulating 
pesticides and their legislative history, 
and modern science. The apparent 
rigidity of the Delaney clause, itself, is 
overwhelmed by these other factors. In 
fact, to reject a de minimis exception to 
the Delaney clause would require EPA 
to find that: 

(1) Congress consciously adopted 
paradoxical provisions for the regulation 
of pesticides. 

(2) Congress acted with extraordinary 
rigidity even though little or no debate 
occurred on the need for the Delaney 
clause or potential alternatives to such a 
clause. 

(3) Despite a cacophony of legislative 
voices on the meaning of the Delaney 
clause, a single congressman expressed 
Congress’ intent to act with 
extraordinary rigidity. 

(4) It is inconsistent with the 
legislative design for pesticide 
regulation to follow an interpretation 
which harmonizes to the greatest extent 
possible the various statutory provisions 
addressing pesticides. 


VII. FFDCA/FIFRA Coordination 


In the Petition Response, EPA refused 
to revoke the mancozeb food additive 
regulations listed in the petition citing 
the ongoing FIFRA cancellation 
proceeding against mancozeb and the 
other pesticides in the EBDC family. 
Petitioners have asserted this is 
unlawful because FIFRA is a separate 
statute from FFDCA involving a 
different legal standard and more and 
different data for decision making. 
(Objections, 6). Petitioners cite 
Environmental Defense Fund v. HEW, 
428 F.2d 1083 (D.C. Cir. 1970) in support 
of their argument. 


Although Environmental Defense 
Fund v. HEW, on its face, appears to 
buttress petitioners’ position, on closer 
examination it becomes apparent that 
the circumstances on which the 
Environmental Defense Fund v. HEW 
decision was based are so different from 
the present situation as to make that 
case inapplicable. Environmental 
Defense Fund v. HEW involved a 
petition by the Environmental Defense 
Fund to HEW requesting the revocation 
of all existing DDT tolerances for raw 
foods and the establishment instead of 
“zero tolerances.” Id. at 1085-86. HEW 
rejected the petition arguing, among 
other things, that revocation of the DDT 
tolerances was inappropriate prior to 
cancellation of the FIFRA registration 
for the food uses of DDT by USDA. Id. 
The court disagreed holding that HEW 
had an independent responsibility to 
implement the FFDCA. Central to the 
court’s decision was the fact that 
Congress had divided authority over 
pesticides between two separate cabinet 
departments and given each department 
a separate responsibility. The Court 
wrote: 


While it is obvious that the responsibilities 
of the two Secretaries are interrelated and 
ought to be coordinated, we think their 
individual responsibilities are quite clear and 
quite separate. 


Id. at 1087. Although acknowledging 
some safety component to FIFRA, the 
Court found that “Congress intended to 
lodge primary responsibility for public 
health considerations with the Secretary 
of HEW.” Id. The Court was concerned 
that by deferring action under the 
FFDCA on the DDT tolerance, HEW was 
relegating to USDA the responsibility to 
assess the public health issues involving 
DDT, a function within the expertise of 
HEW not USDA. Id. 

Another factor which may have 
influenced the decision in 
Environmental Defense Fund v. HEW 
was that the Environmental Defense 
Fund had also been unsuccessful in 
attempts to prompt the Department of 
Agriculture through the use of a petition 
to take action under FIFRA against 
DDT. In a decision handed down the 
same day as Environmental Defense 
Fund v. HEW, Environmental Defense 
Fund v. Hardin, 428 F.2d 1093 (D.C. Cir. 
1970), the D.C. Circuit directed the 
Department to suspend and cancel the 
DDT registrations as requested in the 
Environmental Defense Fund's petition 
or issue an explanation why no action 
was being taken. Id. at 1100. 

Several important changes relative to 
the implementation of FIFRA and 
FFDCA have occurred since the decision 
in Environmental Defense Fund v. HEW. 
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First, the 1972 amendments to FIFRA 
clarified that FIFRA was a public health 
statute. (See Unit VI.B.3. of this notice). 
Second, the pesticide regulatory 
authority in FIFRA and the FFDCA were 
consolidated in EPA. (Reorg. Plan No. 3 
of 1970, 5 U.S.C. App. 1132-34 (1982)). 
Thus, the two explicit underpinnings of 
Environmental Defense Fund v. HEW - 
that only FFDCA was a public health 
statute and that the authority under 
FIFRA and FFDCA was split between 
two departments - have been completely 
eroded. (Similarly, the other two cases 
cited by petitioners, Oregon 
Environmental Council v. Kunzman, 714 
F.2d 901 (9th Cir. 1983), and Southern 
Oregon Citizen v. Clark, 720 F.2d 1475 
(9th Cir. 1983), cert. denied, 469 U.S. 1028 
(1984) are not on point since they simply 
hold an agency other than EPA cannot 
rely on EPA’s FIFRA determination to 
meet its NEPA obligations.) 

With the authority for implementing 
these two public health statutes now 
lodged in a single agency, the calculus 
has changed. Just as a court may not 
pick and choose which statutory 
enactments to follow, (see Morton v. 
Mancari, 417 U.S. at 551), an agency 
charged with implementing two 
overlapping statutes may not blindly 
adhere to one statute in derogation of 
the other. EPA may neither ignore 
FFDCA in implementing FIFRA nor 
ignore FIFRA in implementing FFDCA. 
Rather, EPA must attempt to harmonize 
the statutes to the greatest extent 
possible. 

In coordinating implementation of the 
two statutes, EPA believes it has acted 
within its discretion to use FIFRA, the 
more global of the two statutes, as the 
primary tool for regulating pesticides, 
especially for reexamining the older 
pesticides which have raised public 
health concerns. EPA has established by 
regulation its Special Review process for 
determining whether pesticides which 
meet certain risk criteria should have 
their registrations modified or cancelled 
(40 CFR part 154). FIFRA, with its 
broader authorities, particularly in 
regard to requiring the production of 
data, can be used more easily to conduct 
reviews of the older pesticides. The 
reassessment of tolerances and food 
additive regulations for these older 
pesticides is folded into the FIFRA 
process rather than being conducted in a 
separate and duplicative fashion. 

EPA is presently engaged in 
reevaluating tolerances and food 
additive regulations in a systematic 
manner in conjunction with the 
reregistration of pesticides mandated by 
the amendments to FIFRA enacted in 
1988. Congress, in those amendments, 
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imposed deadlines on EPA for the 
reregistration of pesticides under FIFRA 
and provided the authority to collect 
fees from registrants to ensure that EPA 
would have the resources to meet those 
deadlines. (See 7 U.S.C. 136b). It is 
EPA's policy to propose the revocation 
of tolerances and food additive 
regulations related to uses that are 
believed to pose an unacceptable risk 
after their evaluation through EPA's 
reregistration or Special Review 
process. The Special Review and 
reregistration processes provide an 
efficient means for resolving regulatory 
decisions. If piece-meal decisions are 
made, EPA will be required to 
continually reexamine each of these 
decisions as new data are submitted. 
The end result will be less timely 
protection of the public health because 
each separate decision will require not 
only a re-analysis of earlier data, but 
also will have to proceed independently 
through the administrative process. 

Petitioners assert the right to force 
just such a piecemeal and duplicative 
exercise whenever they choose. EPA 
believes, however, that where the FIFRA 
reevaluation process on a registered 
pesticide is sufficiently far advanced, it 
is within EPA's discretion to decline to 
establish a parallel review process to 
examine the exact same public health 
issues being addressed under FIFRA. In 
those circumstances, EPA would not, 
like HEW did with the DDT petitioners, 
be abdicating its responsibilities by 
sending petitioners to an administrative 
agency not specifically qualified to 
evaluate public health issues and which 
had been reluctant to act in any event. 
To the contrary, EPA would only be 
deferring the FFDCA determination 
while a similar public health evaluation 
was being completed under FIFRA. 


VIIL. Final Decision 


For two of the pesticides involved in 
this petition, benomy! and trifluralin, 
EPA has sufficient information at this 
time to make determinations as to 
whether the risks posed by the food 
additive regulations for these pesticides 
are trivial. As indicated above, the 
factors to be considered in making that 
determination are: {1) The level of risk; 
(2) the population exposed; and (3) the 
weight of evidence relating to 
carcinogenicity. The table below lays 
out how these factors apply to the food 
additive regulations for benomy! and 


TABLE 1.—DE minimis FACTORS FOR BEN- 
OMYL AND TRIFLURALIN FOOD ADDITIVE 


Among these food additive 
regulations, the benomy] food additive 
regulation for raisins poses the greatest 
risk in that the numerical risk number is 
the highest of the four food additive 
regulations, while the cancer 
classification and population considered 
to be exposed for each of these food 
additive regulations is equal. Even so, 
the benomy] estimated upper bound 
lifetime cancer risk for the U.S. 
population of 1 x 10°’ is significantly less 
than 1 in 1 million. As discussed above, 
1 in 1 million is commonly used as the 
lowest level of risk which would be 
deemed unacceptable even with large 
population exposures. EPA also 
examined whether different 
consumption patterns in population 
subgroups indicated the risk from 
benomy! on raisins was 
disproportionately distributed across the 
U.S. population. The analysis showed no 
significantly increased risks (a highest 
subgroup risk of 2 x 10-7) for regional 
(northeast, north central, southern , or 
western) or ethnic (hispanic, non- 
hispanic white, non-hispanic black, or 
non-hispanic other) subgroups. 
Differences in consumption by age 
subgroups are taken into account in 
estimating lifetime risk. Moreover, EPA 
believes that the 1 x 10°’ estimate for 
raisins probably overstates the risk 
because this estimate uses conservative 
assumptions human 
exposure. Residue levels in raisins were 
estimated based on field trial data on 
grapes under conditions which will 
produce maximum crop residues 
(maximum application rate, maximum 
application frequency, and minimum 
pre-harvest interval). EPA also assumed 
human exposure at levels found at the 
completion of the processing of the 
raisins. In ali likelihood, these residue 
levels will decline between the 
processing plant and the time of 
consumption. Further, under EPA's 
weight of evidence method of ranking 
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carcinogens, benomy! is classified as 
only a possible human carcinogen. EPA 
therefore concludes that the risk from 
the benomyl raisin food additive 
regulation is de minimis. 

Since each of the other three food 
additive regulations in the above table 
pose lesser risks than the benomy!] raisin 
food additive regulation, EPA finds that 
they also qualify under the de minimis 
exception. As to the trifluralin food 
additive regulations, EPA would 
additionally note that the risk estimates 
are based on exposure at the level of the 
food additive regulation. Since the level 
in the food additive regulation is set so 
as to make lawful any residue amount 
which may occur from maximum legal 
use of the pesticide, as measured in field 
trials, actual human exposure levels are 
probably significantly lower. 

For two other pesticides involved in 
this petition, dicofol and DDVP, EPA 
stated in its Petition Response that 
although current risk estimates are 
greater than a de minimis level, EPA 
expected data required for DDVP and 
requested for dicofol would show de 
minimis levels. EPA believes that it is - 
within its discretion in implementing the 
de minimis exception to section 409's 
Delaney clause to refuse to revoke food - 
additive regulations where the EPA 
determines that current estimates most 
likely overestimate risk, data could be 
obtained that will in all probability 
show that the risk is de minimis, and 
that data are being produced 
expeditiously. After further review of 
dicefol and DDVP, EPA has determined 
that neither meets these criteria. 

Dicofol can be dealt with summarily. 
EPA noted in its Petition Response that 
it needed field residue and processing 
studies concerning the dicofol food 
additive regulation for dried tea. 
Subsequent to publication of the Petition 
Response, Rohm and Haas submitted 
data on field residues and processing. 
Upon examination, EPA determined that 
that data were simply a reworking of 
previously submitted data which had 
been rejected as unacceptable. The 
reworked data remain unacceptable and 
Rohm and Haas was so informed. Rohm 
and Haas has made no commitment to 
provide the necessary data. Under these 
circumstances, EPA will not exercise its 
discretion to wait for data bearing on 
the level of risk. EPA will take 
immediate steps to revoke the dicofol 
food additive regulation for dried tea. If, 
in the future, Rohm and Haas or any 
other party decides to produce the 
requested data, EPA will determine once 
the data are completed, submitted, and 
reviewed whether a food additive 
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regulation for dicofol on dried tea 
should be re-established. 

EPA will also not exercise its 
discretion to deny the petition as to the 
DDVP food additive regulation on 
packaged or bagged nonperishable 
processed food. EPA believes that the 
current risk estimate may overstate the 
level of risk but EPA lacks sufficient 
information or any other basis to make a 
reasoned judgement that the required 
data are likely to show the risk from 
DDVP on packaged or bagged 
nonperishable processed food to be de 
minimis. EPA has estimated the risk 
from the food additive regulation for 
DDVP on packaged or bagged 
nonperishable processed food to be 8 x 
10°* on the assumption that treated 
commodities contained DDVP at the 
food additive regulation level adjusted 
for percent of commodities treated. This 
estimate is based on the existing food 
additive regulation level since EPA has 
inadequate data on packaged or bagged 
nonperishable processed food following 
treatment. EPA has required that those 
data be submitted. Residue data often 
show average residues to be below the 
level of the food additive regulation; 
however, EPA would note that these 
data were required for DDVP because 
EPA concluded in developing the DDVP 
registration standard that the data on 
DDVP indicated DDVP residues may 
exceed the level of the food additive 
regulation by a substantial amount. 
Thus, the current risk estimate for DDVP 
may be understated. EPA will require 
degradation studies based on the fact 
that chemicals with DDVP's structure 
degrade at moderate rates. However, 
even if DDVP is assumed to degrade 
quickly, because EPA cannot accurately 
estimate initial residues, EPA cannot 
reasonably conclude that such 
degradation data would be likely to 
show the risk from the DDVP food 
additive regulation would be de 
minimis. Accordingly, since the best 
information EPA has indicates a risk 
which is greater than a de minimis level, 
EPA intends to immediately take steps 
to revoke the DDVP food additive 
regulation for packaged or bagged 
nonperishable processed food. 


As to the mancozeb food additive 
regulations, EPA in its Petition Response 
either refused to revoke the regulations 
(raisins, bran of wheat) or indicated that 
it would propose to revoke the 
regulations (bran of barley, oats, and 
rye) with the time for revocation 
occurring contingent on the completion 
of the proposed cancellation action 
under FIFRA for those uses. Petitioners 
indicated that they considered both of 
these responses to be denials of their 
petition. Existing information shows the 
risks from the mancozeb food additive 
regulations for raisins (1 x 10°§) and bran 
of wheat (9 x 10°"’) to be minimal. The 
estimated risk from use of mancozeb on 
the grains of barley, oats, and rye (3 x 
10°’, 6 x 10°§, and 4 x 10°%, respectively) is 
also small and EPA estimates that the 
risk from the food additive regulations 
on the bran of these grains to be three or 
four orders of magnitude lower. Further, 
EPA expects that data which have been 
submitted or will shortly be submitted 
will show significant reductions in these 
risks. Nonetheless, EPA is denying the 
petition as to the mancozeb food 
additive regulations because it believes 
it is within its discretion to postpone 
action under the FFDCA where EPA is 
undertaking a coordinated FIFRA/ 
FFDCA response to addressing the 
dietary risks posed by a pesticide. In the 
case of mancozeb, EPA has 
substantially completed its Special 
Review procedures for assessing the 
risks and benefits of mancozeb. A 
proposed cancellation of FIFRA 
registration and a proposed revocation 
of FFDCA tolerances and food additive 
regulations have been issued. 54 FR 
52158 (December 20, 1989); 55 FR 20416 
(May 16, 1990). A final cancellation 
notice and FFDCA action will be issued 
as soon as the residue data which have 
been required, and in large part, 
received, are analyzed and a final 
FIFRA determination is made. For EPA 
to stop its coordinated FIFRA/FFDCA 
approach addressing what appears to be 
the significant risk posed by all 66 food 
uses of mancozeb and the other EBDCs 
to deal with the five uses in the petition 
which pose trivial risks would be 
nonsensical. EPA declines to divert 
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resources from accomplishment of the 
primary goal of FFDCA and FIFRA, the 
protection of the public health. 

EPA denies Petitioner's request as to 
the phosmet food additive regulation on 
cottonseed oil. EPA analysis of the 
phosmet carcinogenicity data has only 
allowed it to make a “tentative” 
classification as to the carcinogenicity 
of phosmet. EPA is awaiting a rat cancer 
study on phosmet which is due in July 
1991. When that study is submitted and 
reviewed EPA will examine whether 
revocation of this food additive 
regulation is appropriate. 


IX. Public Comments 


EPA received two public comments on 
petitioners’ objections to EPA’s response 
to their petition. Both comments 
supported the EPA decision. The 
National Agricultural Chemicals 
Association (NACA) contended in its 
comments that a “literal” application of 
the Delaney clause could result in the 
loss of substances essential to the 
human diet, the increase of natural 
toxins in the food supply, and the use of 
potentially more toxic pesticides. NACA 
also argued that a de minimis exception 
to the Delaney clause is supported by 
the overall regulatory scheme for 
pesticides which includes FFDCA 
section 408 and FIFRA as well as 
FFDCA section 409. The Western 
Agricultural Chemicals Association 
commented that EPA's decision on the 
petition was based on “sound science.” 

EPA generally agrees with these 
comments. As made clear in this order, 
EPA believes that in the absence of a de 
minimis exception to the Delaney clause 
EPA will be forced to take actions which 
may raise overall risk to the public and 
which are inconsistent with Congress’ 
regulatory framework for pesticides. 


Dated: February 15, 1991. 
Linda J. Fisher, 


Assistant Administrator for Pesticides and 
Toxic Substances. 


[FR Doc. 91-4371 Filed 2-22-01; 8:45 am] 
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Proclamation 6252 of February 21, 1991 


Commemoration of the Bicentennial of U.S.-Portugal Relations 


By the President of the United States of America 


A Proclamation 


On February 21, 1791, the United States Senate approved President Washing- 
ton’s nomination of Colonel David Humphreys as the first U.S. Minister to 
Portugal, thereby establishing diplomatic relations between our two countries. 
Since that time, the governmental, commercial, and cultural ties between the 
United States and Portugal have grown and prospered. 


Mutually beneficial ties between the United States and Portugal began to take 
shape long before President Washington agreed to formal recognition of our 
friendship. Indeed, Portugal was among the nations that led the way to the 
European discovery and exploration of America: during the 15th and early 
16th centuries, Portugal was the center for bold navigational advances that 
permitted transoceanic travel; there, men such as Christopher Columbus and 
Juan Rodriguez Cabrillo developed the knowledge and skills that made possi- 
ble their historic journeys along these shores. The history of America, would 
not be the same were it not for the contributions of the intrepid Portuguese 
people. 


Since the early years of our Republic, Portugal has been a welcome friend. 
Even before the establishment of formal diplomatic ties, Portugal extended to 
American shipping the protection of its navy against the Barbary pirates, who 
were a major threat to U.S. commerce. Soon after diplomatic ties were 
established, our two countries developed active trade and commercial rela- 
tions. With seafaring traditions strong in both countries, the Azores played a 
key role in facilitating trade and commerce, allowing for the provisioning of 
whaling vessels and other ships. Today our Consulate in the Azores is the 
oldest active U.S. consular post in the world. 


Beginning in the 19th century, over the oceanic bridge provided by the Azores, 
thousands of Portuguese men and women emigrated to the United States, 
enriching our history and culture. The deep cultural and familial ties that were 
subsequently established between the United States and Portugal are rein- 
forced today by our mutual devotion to democratic ideals and the rule of law. 
Joining with the United States as a founding member of the North Atlantic 
Treaty Organization in 1949, Portugal has remained a steadfast ally and a 
valued partner in efforts to promote global security. 


On this occasion, as we celebrate the 200th anniversary of U.S.-Portugal 
relations, let us rededicate ourselves to strengthening cooperation between 
our two countries in promoting the ideals of peace and freedom. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, by virtue of the authority vested in me by the Constitution and laws 
of the United States, do hereby proclaim February 21, 1991, as a day of 
commemoration of the 200th anniversary of U.S.-Portugal relations. I encour- 
age all Americans to observe this day with appropriate programs, ceremonies, 
and activities in recognition of the enduring friendship between the United 
States and Portugal. 
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first day of 
February, in the year of our Lord nineteen hundred and ninety-one, and of the 
Independence of the United States of America the two hundred and fifteenth. 


Rig Goat 
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Proclamation 6253 of February 21, 1991 


National Doctors Day, 1991 


By the President of the United States of America 


A Proclamation 


More than the application of science and technology, medicine is a special 
calling, and those who have chosen this vocation in order to serve their 
fellowman understand the tremendous responsibility it entails. Referring to 
the work of physicians, Dr. Elmer Hess, a former president of the American 
Medical Association, once wrote: “There is no greater reward in our profes- 
sion than the knowledge that God has entrusted us with the physical care of 
His people. The Almighty has reserved for Himself the power to create life, 
but He has assigned to a few of us the responsibility of keeping in good repair 
the bodies in which this life is sustained.” Accordingly, reverence for human 
life and individual dignity is both the hallmark of a good physician and the 
key to truly beneficial advances in medicine. 


The day-to-day work of healing conducted by physicians throughout the 
United States has been shaped, in large part, by great pioneers in medical 
research. Many of those pioneers have been Americans. Indeed, today we 
gratefully remember physicians such as Dr. Daniel Hale Williams and Dr. 
Charles Drew, who not only advanced their respective fields but also brought 
great honor and pride to their fellow Black Americans. We pay tribute to 
doctors such as Albert Sabin and Jonas Salk, whose vaccines for poliomyelitis 
helped to overcome one of the world’s most dread childhood diseases. We 
also recall the far-reaching humanitarian efforts of Americans such as Dr. 
Thomas Dooley, as well as the forward-looking labors of pioneers such as 
members of the National Institutes of Health, who are helping to lead the 
Nation’s fight against AIDS, cancer, and other life-threatening diseases. These 
and other celebrated American physicians have enabled mankind to make 
significant strides in the ongoing struggle against disease. 


However, in addition to the doctors whose names we easily recognize, there 
are countless others who carry on the quiet work of healing each day in 
communities throughout the United States—indeed, throughout the world. 
Common to the experience of each of them, from the specialist in research to 
the general practitioner, are hard work, stress, and sacrifice. All those Ameri- 
cans who serve as licensed physicians have engaged in years of study and 
training, often at great financial cost. Most endure long and unpredictable 


hours, and many must cope with the conflicting demands of work and family 
life. 


As we recognize our Nation's physicians for their leadership in the prevention 
and treatment of illness and injury, it is fitting that we pay special tribute to 
those who serve as members of the Armed Forces and Reserves and are now 
deployed in support of Operation Desert Storm. Whether they carry the tools 
of healing into the heat of battle or stand duty at medical facilities in the 
Persian Gulf and elsewhere, these dedicated physicians—along with thou- 
sands of nurses and other medical personnel—are vital to the success of our 
mission: We salute them for their courage and sacrifice, and we pray for their 
safety. We also pray for all those who come in need of their care. 
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In honor of America’s physicians, the Congress, by Senate Joint Resolution 366 
(Public Law 101-473), has designated March 30, 1991, as “National Doctors 
Day” and has authorized and requested the President to issue a proclamation 
in observance of this day. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim March 30, 1991, as National Doctors Day. I 
encourage all Americans to observe this day with appropriate programs and 
activities. 

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first day of 
February, in the year of our Lord nineteen hundred and ninety-one, and of the 
Independence of the United States of America the two hundred and fifteenth. 


kg Goat 
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